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PREFACE. 


— — 

Thk conmientary and valuable collection of cases in tlie 
Sixth Edition have been utilised ns far as possible in this 
work. The note on Res Jmlicata under Section 1 1 has been 
revised and largely rewritten, and an endeavour has been 
made to render the work still more easy of reference by 
placing the cases and authorities cited in foot-notes and by 
splitting up the paragraphs. 

The references both old and new, have been checked and 
approved by Babu Digambar Chaturji, M.A., B.L., Vakil, 
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Index. 
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STATEMENT OP OBJECTS AND REASONS 


Report of the Special Committee appointed to consider the 
amendment of the Civil Procedure Code. 

We have the honour to present this report on the proposals to 
amend the Code of Civil Procedure which have been submitted for 
our consideration by the Government of India and, annexed to it 
a draft Bill amended by us. A detailed account of the alterations 
introduced in the Bill will be found in the Notes on Clauses which 
form the second part of this Report, but we desire by way of pre- 
face to make some observations of a general character on the defects 
in the existing law which appear to us to call for reform and on the 
more important of those alterations. 

X. The Code of Civil Procedure of 1882 has been in force for 25 
years and the experience of those years has shown that the general 
lines on which it proceeds are sound. The matters in which it has 
proved defective are for the most part matte rs of de*tail, and they 
arise, as it seems to us mainly from the fact that it is impossible to 
frame a fixed and rigid Code in such a manner as to suHiciently 
meet the varying needs of an area so diversified as that to which 
the Code applies. In our opinion it is essential that there should 
be some machinery to enable variations to be introduced in proce- 
dure to meet the different requirements of different localities as 
well as to enable defects to be remedied as they are discovered 
without resort to the tardy process of legislation. We propose to 
make provision for these purposes by a re-^rrangement of the Code, 
We recommend that matters of mere machinery should be relegated 
to rules capable of alteration by each High Court, subject to certain 
checks, and that those provisions only should be retained in the 
body of the Code in which some degree of permanence and unifor- 
mity is desirable. This re-arrangement is in accordance with pre- 
cedent and possesses advantages so obvious that it is needless to 
enlarge upon them. 

2. The objection — and as it appears to ns the only objection 
of substance — that can be urged against this proposal is that until 
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the scheme of distribution has become familiar to those who have 
to administer the Act the change may c^use some confusion and 
the familiar numerical references to the present sections will iv> 
longer apply. We are sensible that some inconvenience must arise 
from this cause in the first instance, but this is but a small disad*> 
vantage in comparison with the advantages to be obtained by the 
change, and wc cannot think that anyone will seriously contend 
that such a slight and temporary drawback should stand in the way 
of a reform which appears to us in other respects to be wholly 
beneficial. 

3. The adoption of this principle has necessarily involved a 
departure from the arrangement of the present Code, but in other 
respects we have advisedly adhered as closely as possible to the 
existing language, the meaning of which is now well understood by 
Courts and by practitioners. Speaking generally, it may be said 
that we have only departed from the phraseology of the Code where 
experience has suggested improvements or competent authority 
has called for some change. We have refrained from altering the 
wording merely because it might be capable of improvement : for 
in any change, even of a verbal character, there is a risk of open- 
ing a door to fresh litigation. In the amendments that vve have 
introduced we have endeavoured to state general rules of procedure 
rather than to provide in detail for every possible contingency ; 
for we hold it to be a sound view that excessive elaboration of de- 
tails of procedure tends to cramp the actions of the Court and in 
consequence to encourage technicalities. For this reason we have 
made no attempt to embody in the Code a digest of the very nu- 
merous decisions on the existing sections : we have made amend- 
ments to meet case law only on points on which there is a conflict 
of authority. And in this connection we desire to point out that 
at the present time there Is even less justification for the enactment 
of elaborate provisions in regard to procedure than at the time 
when the Code of 1 882 was passed. .Since then the standard of 
legal efficiency in the mofussil has been materially raised, and the 
principles of procedure are now so well understood that the Courts 
may be trusted to apply them intelligently in cases for which no 
provision.s may be made in terms. 

But although we have made the present Code the basis of our 
draft, we have carefully examined the Bill settled by the Select 
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Committee in 1903 and we desire to express our acknowledgments 
to that Committee for the store of information it contains, and for 
the»niaterials collected in their Report. 

Apart from the rc-arrangement to which reference has been 
made we have not introduced many changes of a radical character 
into the Code. 

4. The general nature of some of the amendments we recom- 
mend may be conveniently illustrated by a brief examination of the 
extent to which the various stages of a suit will be affected by them. 

A. To begin with it is hoped that the multiplicity of suits will be 
further curtailed by the new provisions we have inserted to remove 
limitations which we regard as needless on the comprehensiveness 
of a suit, and by the wider powers of amendment vested in the 
Courts under the Hill. An adequate check is provided by the power 
of a Court to interfere where embarrassment is likely to result. 

B. Increased facilitie-^ have been given for the service of pro- 
cess to which further reference is made in the Note s on Clauses. 
It is hoped that in the gradual introduction of service by post may 
be found a solution of one of the principal defects in our legal system. 

C, In our opinion it is most necessary that litigants in this 
country should come to trial with all issues clearly defined, and 
that cases should not be expanded or grounds shifted without 
reference to the true facts. For this purpose we think that the 
present system of pleadings in the mofussil, which is notoriously 
lax, should be improved, and we have incorporated in the rules an 
Order on pleadings, which it is hoped will lead to sounder and 
fairer methods of arriving at the real points in dispute. The forms 
have been revised and we hope that they will be brought into more 
general use in the mofussil. 

We have not been able within the time at our disposal to 
make these forms, or the other forms in the Appendix to Schedule 
I, complete : but this is a matter of detail which can be further 
considered before the Bill is passed into law. 

D, It is not possible to secure expedition in the disposal of 
suits, unless the questions of fact on which there is a real contest 
are narrowed down as far as possible. As a step towards this, we 
have incorporated in the rules an Order in which provision is 
made for the admission not only of documents, but also of facts. 
It must be left to litigants and their advisers to make adequate use 
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of this order : but it is hoped that the Courts will encourage the 
use of it, since it. certainly affords a* means whereby the two 
principal evils of litigation, delay and expense, can be materially 
diminished. 

E, We attach much importance to a proper use being made 
by Courts in the mofussil of the procedure prescribed for the first 
hearing. 'I'he Code as it stands makes provision for the examina* 
tion of parties by the Court, and we haVe altered the language so 
as to compel the production of documents at the first hearing. In 
our opinion this will act as a substantial check op the fabricat|;>n 
of documentary evidence. 

F, The provisions relating to the hearing of suits do not call 
for'material alteration, but we have thought it well to provide 
expressly for the cases where a party dies between conclusion of 
the hearing and delivery of judgment. It would obviously be 
wrong that such an accident should in any way interfere with 
the disposal of the case, and we have therefore inserted a provision 
to enable judgment to be pronounced notwithstanding the death. 

G, A change of importance has been made in regard to 
decrees. In the first place, we have inserted an express provision 
recognizing the distinction between preliminary and final decrees. 
We hope in this way to afford facilities for checking the delay 
that now results from the objectionable practice of leaving for 
determination in execution questions which should be decided by 
the decree. This change should ensure the more expeditious 
disposal of a class of suits which at present are conspicuous for 
the delay to which they give rise. Another amendment of impor- 
tance which we have inti vKluced is in regard to mortgage -suits. 
These are very numerous and involve complicated questions of 
law. Hitherto some confusion h.is been occasioned by the co- 
existence of the provisions of the Transfer of Property Act and of 
the Code in regard to execution in mortgage-suil.s. We think that 
the provisions regulgiting this matter should be dealt with in their 
entirety in the Code, and we have therefore introduced rules in 
Order XXX IV to give effect to our view. We propose that the 
sections of the Transfer of Property Act affected by this change 
should be repealed. We desire to call the attention of those 
Provinces to which that Act does not apply to the effect of these 
changes. 
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In our opinion it is expedient to give greater assistance to 
the Courts in the framing Df decrees. ,The importance* of this 
branch of procedure cannot be overrated ; it is surrounded by 
difficulties which are a fruitful source of error and consequently of 
litigation. We have amplified the provisions of the Code to meet 
this defect, and have introduced some forms which can be adapted 
to meet the requirements of individual cases. We think that further 
forms migjit be added with advantage before the Bill becomes law. 

4&r. Amongst other matters we have removed limitations which 
at present exist on Ihe power of appointing Receivers, and have 
conferred a power to appoint Receivers on Subordinate t'emrts. 

5. Execution , — Xhe subject ‘jf execution is, perhaps, one cif 
the most difficult with which we have had to deal. The present 
system, in the mofussil at any rate, tends to e.xces.sive delay and 
affords facilities for defeating the claima of creditors. At the 
same time the creditor often has only himself to blame, owing to 
Ills own Inches in prosecuting his rights. In the Presidency 
Towns the same objections cannot be fairly raised; the system 
works well ; whilst, in the mofussil, the difficulties arise not so 
much from the machinery itself, as from the defective inannA in 
which it is worked. One of the most fruitful sources of litigation 
is the setting aside of execution-sales, on the ground of irregu- 
Uritjr in the publication of the sale-proclamation. It is notorious 
that in many . of these cases the Court’s officer, either through 
negligence or dishonesty, has not duly published the proclamation, 
but it impossible. to deal with such cases by any provtsioi) in 
a Code. After a most careful consideration of the subject, we 
have not seen our way to any very drastic changes in the present 
system. We have found ourselves unable to accept the somewhat 
far-reaching proposal of the Committee of 1902 in relation to the 
execution of decrees by precept : but we are so far in accord with 
the view expressed by that Committee as to have been able to 
insert in the Bill a clause which enables the Court which passed 
the decree to issue a precept to any other Court to attach property 
of the judgment-debtor, pending execution in the ordinary course. 
Beyond this we have felt we couid not safely go. 

Wc anticipate that there will be a substantial saving of time, 
and consequent expense, from the provision requiring that mesne 
profits shall be ascertained by the Court under the decree itself, 
and not as now in execution-proceedings, 

B 
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Clause 53 has been introduced to settle a long mooted point 
upon which there is much diversity^ of judicial opinion, as to 
whether or not questions as to the liability of ancestral property in 
the hands of a son or other descendant to whom it has come 
otherwise than by descent for the payment of the debt for which 
the decree was passed, can be determined under clause 47 of the 
present Bill, corresponding with section 244 of the existing Code. 
We think they should be. 

Other amendments deserving notice relate to (i) the power to 
break open the outer door of the judgment-debtor's dwelling 
house ; (2) the date from which the purchaser's title accrues ; (3) 
oral application for immediate execution ; '4) the discretion of 
the Court in the execution of decrees for the restitution of 
conjugal rights; (5) execution against partnership property ; (6) 
extended facilities for attaching salaries * and (7) powers to decree- 
holders to carry decrees into effect at the expense of the judg- 
ment-debtor. 

• We regard the changes made in relation to execution as 
calculated to materially assist the judgment-creditor in recovering 
the fruits of his judgment. 

6. Arbitration , — Two questions of importance have drisen in 
connection with this subject : (i) should any of the sections of the 
Arbitration Act of 1899 be incorporated into the Code ; (2) should 
the right of appeal, as now existing, be altered, and if so, in what 
direction ? We are of opinion that the best course would un^ 
doubtedly be to eliminate from the Code all the clauses as 
to arbitration, and insert them in a new and comprehensive 
Arbitration Act. There are perhaps, difficulties as to this at 
present. We have determined, therefore, to leave the arbitration 
clauses much as they are in the present Code : but we have placed 
them in a Schedule in the hope that at no distant date they may 
be transferred into a comprehensive Arbitration Act. 

In regard to appeals, some change has been made. Upon this 
question, adopting the view of the Judicial Committee as expressed 
in Ghulam’s case (I. L. R., 29 Cal., 167) we are strongly in favour 
of finality in cases of arbitration. If rights of appeal be given, the 
disappointed party will take advantage of every such right. To 
meet the difficulty expressed in the case reported in I. L. R., 25 
Cal., 141 (which followed many other cases in the Calcutta High 
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Court\ we have inserted the words “or being otherwise invalid*' in 
sub-section (c) of section 521 the present Code. If, therefore, 
either party considers the award is invalid on any ground, he can 
apply* to Iiave it set aside. We have thought it right to give one 
appeal from the opinion expressed by the Court on a special case 
under section 517, and to allow one appeal as from order, under 
sections 521, 523 and 526. And having regard to the rather wide 
language of the Judicial Committee in Ghulam’s case, we have 
further thought it advisable to make it clear that an order granting 
an application cither under section 523 or 526 is not to be deemed 
a decree within the meaning of the Code ; otherwise there would 
be a wider right of appeal from orders under these sections than 
from a decree under section 522. The other alterations deal with 
the text, rather than with any question of policy or principle. 

7. Su//s relatinf^ to public matters . — We have inserted a clause 
to enable actions for public nuisances to be brought, with the 
consent of the Advocate General, irrespective of special damage. 
It has been represented to us that such a powen* i.s needed and we 
concur in that view. 

8. Public charities . — The suggestion has been made on high 
authority that some express reference should be made in the Code 
to the power of ihr. Court to apply the Cy~pres doctrine in the 
settling of schemes. Put this power would appear to exist already 
within its proper limits {At ay or of Lyons case, L. K., 3 I. A., 32) 
and we do not think it necessary to make express reference to it. 

It has been represented to us by more than one gentleman 
whose opinion is entitled to weight, that the power to enquire into 
the affairs of public charities should be made more extensive. 
The clause, as it stands, gives sufficient powers to the Courts to 
direct accounts and to frame schemes when once a suit has been 
instituted, but it is said that members of the public interested in 
any public charity ought to have the means of calling for and 
inspecting accounts without undertaking the burden of a suit, at 
least in the first instance. We are told that revenues derived from 
charitable trusts are in some cases very large in amount : that no 
accounts of their expenditure are ordinarily rendered, and that 
there is good ground for believing that a considerable portion is 
misspent or squandered on useless objects. 
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The Hon*ble Dr. Rashbehary Ghose supports these views and 
has subcnmitted a clause to give effect to them. It is in the follow- 
ing terms : — 

**93-A. (i) The Court may also, upon an application by any two or more 

persons having the like interest and having obtained the like consent, direct any 
trustee of such charity to cause to be prepared and filed in the Court, within 
such time as may be specified in the order, a detailed account of the receipts 
and disbursements in connection with the trust property for a period not 
exceeding three years next preceding* the date of the application. 

(2) Such accounts, when filed in Court, shall be open to inspection by the 
public. 

(3) A trustee who fails to comply with any such direction shall be removed 
if a suit for that purpose be instituted, unless he can show good cause for such 
failure.” 

We have given to the subject our best consideration and desire 
to record our sympathy with the motives of the proposers. But 
we have not inserted the clause in the Bill because we think that 
the question is one of policy on which the public opinion of the 
communities interested should first be obtained. It affects 
primarily, as we understand, the Hindu and, to a less extent, the 
Muhammadan community. And we should not feel justified in re- 
commending an amendment of the law on such a subject as this, 
unless the leaders of those communities wt*re to express their sup- 
port of the proposal in unequivocal terms. If it is eventually 
decided to adopt the amendment, then we think that the clause 
proposed by Dr. Gliose may be accepted. 

9. Suits dy or against firms, — Attention is directed to the new 
provision in regard to suits by or against firms (Order XXX), which 
will, we hope, prove acceptable to the commercial community. 

10. New procedure, — We have given power to provide by 
• Rules for Counter-claims, Third Party Procedure, Summary 

Procedure in suits for debt or liquidated demands, as, for instance, 
rent, or any other definite sum payable under a contract and 
Originating summons. We are of opinion that these forms of 
proceeding may usefully be adopted in some areas but that this is 
a matter which should be left for each High Court to decide. 

1 1. Appeals, — As regards appeals from original decrees we 
have departed but slightly from the existing Code. We have 
thought it advisable to give legislative sanction to the view that 
no appeal shall lie from a consent decree, or as to costs, except by 
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leave of the Court : but the most important change is that in- 
corporated in clause 97, which renders it obligatory upon a party, 
who eonsiders himself aggrieved by a preliminary decree, to appeal 
from that decree, at the risk of being precluded from disputing its 
correctness on an appeal from the final decree. We feel strongly 
that this is a most useful provision, as tending to that which is so 
desirable, vis., finality in litigation. 

As regards appeals from appellate decrees the only substantial 
departure from the existing Code is the insertion of clause IQ 3 . 
Experience has shown the desirability of this clause, the effect of 
which will be to avoid remands, with their con.sequent delay and 
expense. 

As regards appeals from orders a comparison of clause 104 of 
the Bill with section 588 of the existing Code would support a 
pritna Jade inferenre that the right of appeal from Orders had 
been materially curtailed. But this inference is dispelled on look- 
ing at .sub-clause {h) of clause 104 which allows an appeal from 
any Order made under Rules from which an appeal is expressly 
allowed by Rules. We have gone carefully into the question of 
the cases in which an appeal should be allowed from these Orders 
and our conclusion is expressed in the Rules themselves. 

12. Rules . — The distribution of the provisions of the Code 
between the body of the Bill and the Rules is a matter on which 
opinions may well differ. The general principle on which we have 
proceeded has been to keep in the body of the Bill those provisions 
whicl) appear to us to be fundamental and those provisions which 
confer powers operating outside the Province in which the Court 
is situated. In some cases we have adopted the plan of inserting 
leading provisions in the Bill, stating in general terms the powers 
of the Court, and of leaving the details to Rules; in matters of 
less importance the provisions have been relegated altogether to 
Rules. The result of this re-arrangement is to reduce the Act as 
distinct from Schedules, to 155 clauses. The existing order of 
sequence has, speaking generally, been maintained, but the reduced 
bulk of the Bill has rendered it no longer nece.s.sary to reproduce 
the division into Chapters. 

It is proposed to vest the power of making Rules in High 
Courts, subject to the control of Local Governments (or, in the case 
of the Calcutta High Court, of the Government of India), but we 
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think it most desirable that in exercising this power the Courts 
should have the advice representatives of the various branches 
of the legal profession, and we have accordingly provided that, in 
the case of Chartered High Courts and of Chief Courts, Rules shall 
only be made after those Courts have taken the opinion of a Rule 
Committee on which there will be representatives of the Bar, of 
Vakeels or Pleaders and, in Presidency-towns, of Attorneys. In 
the case of other High Courts power has been given to establish 
such Rule Committees as the Governor General in Council may 
determine. It is believed that Standing Committees of this kind 
will be of great value. We have thought it better to require the 
same sanction as is required by the Indian High Courts Act of 
1861, in order that the rule-making power should correspond with 
the power conferred under that Act ; but we are of opinion that, in 
the interest of uniformity, it is expedient that all amendments of 
Rules should be communicated to the Government of India and to 
other High Courts before sanction is given to them. This, we 
understand, can be effected by executive order. 

If our proposal is adopted, it will probably be useful to publish 
annually in every Province some manual corresponding to the 
English “Annual Practice*' containing: — 

(1) the Act ; 

(2) all rules of procednro niadn under it or under other Acts 

in the Province ; 

(3) notes of decisions on the Act and Rules. 

13. We are sensible that there may be defects and flaws in 
the Rill which we append to this Report. The subject is compli- 
cated and technical and the time at our disposal has been limited. 
We do not doubt therefore that much improvement may be made 
in the Rill before it is finally passed into law. But in our opinion 
it is framed on the right lines. We believe for the reasons we 
have stated that in any reform of Civil Procedure it is essential to 
introduce some elasticity, to give wider powers of control to the 
High Courts, and to inve.st them with a larger discretion in regard 
to the conduct of ca.ses which come before them. Mr. Dikshit, 
Subordinate Judge from Bombay, has been present throughout our 
deliberations, and we take this opportunity of acknowledging the 
help we have derived from his experience of the working of the 
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Code in the mofussil. We desire also to record our acknowledf* 
men^s of the services of Mr. Law, of the Legislative Department, 
who has attended to the clerical and press work to our entire 
satisfaction. 


Simla, August jist, igoj. 


H. ERLE RICHARDS 
FRANCIS MACLEAN 
LAWRENCE JENKINS 
S. ISM AY 

RASH15EHARY CHOSE 
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We, the undersigned Members of the Select Committee lo 
which the Bill to consolidate and amend the laws relating to the 
procedure of the Courts of Civil Judicature was referred, have 
considered the Bill and the papcr:> noted in the appendix, and have 
now the honour to .submit this our Report, with the Bill as amen- 
ded by us annexed thereto. 

2. 1 'he chief feature of novelty in the Bill is the re-arrange- 
inent of the clauses and the relegation of minor provisions lo a 
schedule which may be altered by High Courts. We find from the 
papers before us that this scheme has met with the approval of 
every Local Government and of all the High Courts in India. In 
our opinion it will give a much needed elasticity to our judicial 
procedure and will enable minor defects to be remedied as they 
arise without resort to the Legislature, and we recommend it to the 
Council. We have introduced two changes into Part X of the Bill 
relating to the rule-making powers. In the first place we have 
provided that rules must be published before they are made ; the 
result will be that .section 23 of the (ieiieral Clauses Act will apply 
and that there will be an opportunity lor the public lo offer criti- 
cisms on any proposals for alterations of proct'dure, before those 
proposals are finally passed into law. We have also made a 
change in the composition of the Rule Committees. It has been 
suggested by more than one authority that the interests of the 
Mofussil were not sufficiently represented on those Committees as 
constituted under the Bill. Wo recognise the force of this criti- 
cism and have accordingly provided that there shall be a Sub- 
ordinate Judge on each Rule Committee and that the Vakil or 
Pleader on the Committee shall be enrolled, but need not be 
practising in the High Court, so that a Vakil or FUeader practising 
in the Mofussil will be eligible. We further recommend that the 
Bill shall not come into operation until the 1st January 1909, in 
order that the public and the profession may have an opportunity 
of making themselves famijiar with the re-arrangement. 
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3. We have carefully ^'onsidered the criticisms on the Bill as 
introduced and the changes which wc recommend are summarised 
bdlow. It will be observed that we do not advise any departures 
of importance from the conclusions of the Special. Committee 
which met at Simla during the past summer. That Committee 
had before it a ma.ss of opinions from judicial and other authorities 
all over India dealing with every point of civil procedure, and they 
arrived at their conclusions only after a careful consideration of 
those opinions. We should not thorcfoic in any case have dissented 
from them without stiong reason, but in our judgment those 
conclusions are right and wc accept them. Since the Bill W'as 
introduced it has been again examined and revised by some of 
our Colleagues and the criticisms on it have been digested in the 
Legislative Department. By these means our deliberations have 
been much expedited. 

Clausks. 

Clause 2 (2). — The definition of *• decree " has been generally 
accepted. 

Clause w , — U'e have restored the word “former'^ and have 
inserted explanation I on the suggestion of Sir Bhashyiim fyengar 
to remove a conflict of authority as to the meaning of the expres- 
sion “ former suit.” 

Explanatwii F has been omitted. Wc think it is liable lu mis- 
construction and that the law is well established apart from the 
explanation. 

Clause 22 . — We have omitted clause 22 of the Bill as intro- 
duced, as in our opinion it is unnecessary. We think that suffi- 
cient provision is made for transfers under the succeeding clause. 

Clause 23. — We have omitted the proviso, which compelled ap- 
plications to the High Courts under this clause to be made through 
the District Court. This in our opinion merely duplicates appli- 
cations and is undesirable. 

Clause 25. — Clause 25 of the Bill as introduced has been ren- 
dered unnecessary by the omission of clause 22. We have accor- 
dingly taken it out and have put in its place a new clau.se taking 
power for the Governor General in Council to transfer cases from 
one High Court to another under certain circumstances. We 
think that the exercise of such a power- may somtimei^ be necessary 
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and it has been brought to our notice that the absence of any 
provision on the point in the existing Code has given rise to 
difficulty. The new clause proceeds on the analogy of section 
527 of the Code of Criminal Procedure, 1898. 

Clause 34 — The words “not being a decree for the enforce- 
ment of a mortgage or charge*’ have been omiUed in this clause 
and elsewhere in order to make it clear that a decree for the 
payment of money does not include a decree for sale in enforce- 
ment of a mortgage or charge. 

Clause 46. — We think that a decree-holder who has obtained 
an interim attachment should not be requiied to re-attach the pro- 
perty if before the determination of the attachment he applies for 
execution against the property, and we have altered this clause 
accordingly. There will now be only one attachment. 

Clause 51. — We have added a power to execute a decree by 
appointing a receiver, on the suggestion of the Advocate General 
of Madras. 

Clause 54. — We have restored section 265 of the existing 
Code. It has been pointed out that the provision in the Bill as 
introduced was opposed to the practice in some provinces under 
which all partitions of land paying revenue to Government are 
effected by the revenue-authorities. 

Clause 55. — We have carefully considered the provision as to 
breaking open dwelling-house.s and have come to the conclusion 
that it should be limited to dwelling-houses in the occupancy of 
the judgment-debtor. 

Clause 57. — Sub-clauses (2) to (6) have been relegated to Rules 
(O. XXI, r. 39). 

Clause 59. — The remaining provisions as to the release of 
judgment-debtors have been brought up from the Rules and 
incorporated in this clause. 

Clause 60 ( I ) {g ). — We have omitted the words “ military or 
civil,” because they appear to be of no value. The word “pen- 
sioners ” of itself covers every class ot pensioner. 

The exemption has been extended so as to cover pensions 
granted out of any service family pension fund notified in that 
behalf by the Governor General in Council. 

Clause 60 (i) (/). —This has been extended at the request of the 
Government of Burma. 
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Clause 6i.— The worc^ “ be exempted from liability to attach- 
ment or sale in execution of a decree have been substituted for 
fhe words ** be released from attachment and shall be free from 
liability to sale in execution of a decree ” in order to make it 
clear that the exemption extc*nds to produce which has been hy- 
pothecated. 

Clause 62— has been brought into line with clause 55 as now 
amended. 

66 (1). — The wording has been altered on the i-ugges- 
tion of the Hon’ble Mr. Justice Aik man so as to put the 
meaning beyond doubt. 

Clause 79 (2). — This saving was accepted by the Select 
Committee of 1903 and we think it desirable to have it in the 
Rill in order to avoid possible doubt. 

Clause g2 (i). — It has been suggf^sted to us by ^^‘veral author- 
ities that Local Governments should be empowered to invest 
Courts subordinate to District Courts with power 10 try cases under 
this clause, and we think that this suggestion should be accepted. 

The necessary word.s have been added. 

Clause 96 (3) of the Rill as introduced has been omitted. The 
case law on the subject is sufficiently clear and considerable objec- 
tion has been taken to the sub-clause. 

Clause 98. — The wording of the provi^^o has been altered ; it 
now deals only with the decision on the point of law referred. 

Clause 104. — Sub-clause (i) (v) has been added in order to give 
a right of appeal agiiinsf the decision of the Court on a special 
case ; this is in accordance with the recommendation of the 
Special Committee, but appears to have been omitted from the 
Bill by mistake. 

Clause 107, — Sub-clause (i)is new. We think it desirable to 
have in the body of the Code a general provision about the powers 
of an Appellate Court 

Clause 134 — is new. It supplies an omission. 

Clauses 142 and 143 — have been brought up from the Rules. 
We think they should be in fhe body of the Code. 

Clause I44i — Sub -clause f2) has been added on the suggestion 
of the Calcutta High Court. We agree that restitution which may 
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be obtained by application under this clause should not be made 
the subject of a separate suit 

5. Schedule I, 

Order I. 

Rules I and 3. — The words act or ” have been added before 
the word “ transaction.” 

Rule 3. — This rule has been amplified so as to bring it into line 
with rule 1. 

Rule 5. — The words ** cause of action ” have been struck out 
They have given rise to considerable difficulty in England. 

Rule 8. — We have, on the suggestion of the Advocate General 
of Madras, added the words ** or for the benefit of** after the words 
''on behalf of.*’ 

Ordep‘ 1/L 

Rule 4 (3). — We have adopted the alternative draft suggested 
by the Simla Committee in their report.* 

Order VI. 

Rule t8.— We have substituted the words "he shall not be per- 
mitted to amend .... as the case may be ** for the words 
" .such order to amend .... become void.*’ 

Order VI L 

Rule 17 (1) — On the suggestion of the British Indian Associa- 
tion the word "account” has been substituted for the word "book.** 

Order IX, 

Rule ^ — We have struck out the provisions about limitation 
contained in this rule. These |)rovisions will be incorporated in 
Bill to consolidate and amend the Limitation Act. 

Rule 13 — We think it necessary to provide specially for cases 
in which it may not be possible to set aide the decree as against 
the applicant only. 

Order XX, 

Rule 18 — This rule has been altered so as to correspond with 
the amended clause 54. 

Order XXI, 

Rule 1 (2) — This sub-rule has been inserted on the suggestion 
of the British Indian Association. 
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RuU 7 — The words ‘'or of the jurisdiction of the Court which 
passed it*' have been omitted. In our opinion a Court executing the 
decree of another Court ought not to go into, any question as to 
tfie jurisdiction of the Court which passed it. 

Ruie 20.— ^This rule is new. It is inserted in order to make it 
clear that the provisions as to cross-decrees and cross-claims apply 
to the case of mortgage-decrees. The rule also makes it clear that 
the expression “decree for the payment of money** and other 
similar expressions in the Code do not include a decree for sale in 
enforcement of a mortgage or charge. 

Rule 45. — We have decided to recommend the omission of this 
rule from the Bill. It was taken from the Bill of 1903 but nu‘l 
with considerable criticism and >trong objection has been taken 
to it by the Madras Board of Revenue and the British Indian 
Association. In our opinion the procedure prescribed in this rule 
is cumbrous and there would be little or no practical advantage 
from it. 

Rule 90. — The words “or fraud** have been added after the 
word “irregularity”. We think that the existing law as contained 
in section 311 of the present Code is defective, the omission in the 
section to refer to fraud as a ground for setting aside a sale having 
led some Courts to hold that an order on an application setting up 
fraud as a ground for relief is, unlike an'order made on an applica- 
tion under section 3ii»a decree and open tr> second appeal. 
This result, which often involves a considerable prolongation of 
these proceedings, is in our opinion undesirable. .We think that 
applications for the setting aside of sales should, so far as the pro- 
cedure applicable to them is concerned, stand on the same footing 
whether they are based on the ground of irregularity or on the 
ground of fraud. 

Rules 95 and 96. — Wc have struck out the provisions about 
limitation contained in these rules. We agree with the Hon*ble 
Mr. Justice Miller that it would be more appropriate to incorporate 
them in the Limitation Act, and we have suggested their incorpora- 
tion in the Bill to amend and consolidate that Act which is now 
before Council. 

Order XX 11 . 

Rules 3 afid 4. — Rules 3 and 4 have been amended so as to 
provide that if no application for substitution is made within the 
time allowed by law the suit shall abate. We have struck out the 
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provision that the Court may make an order declaring the abate- 
ment as in our opinion it is unnecessary and likely to give rise 
to difficulty. 

Ru/e 6 — The provision as to antedating the judgment has been 
struck out and in its stead we suggest a provision to the effect that . 
the judgment shall have the same force and effect as if it had been 
pronounced before the death took place. In our opinion this is all 
that is required. 


Or^er XXXIV. 

Some of the rules in this Order have been redrafted. 

The Transfer of Property Act does not contain any provision 
for the passing of a final decree in cases where payment is made in 
accordance with the terms of the preliminary decree. This is in 
our opinion an omission, and we have provided in rules 3(1), S CO 
and 8 (l) for the passing of final decrees in such cases. 

We approve of the proposal to repeal the provisions of section 
99 of the Transfer of Property Act. Wc think that those pro- 
visions have worked considerable hardship and are not really 
needed. The first part of the .section enacts that a mortgagee 
shall not bring the mortgaged property to sale otherwise than by 
instituting a suit under section 67 of the Act. In so far as it 
precludes the mortgagee from selling the mortgaged property 
under a judgment unconnected with the mortgage-debt it is in our 
opinion inexpedient ; it is beyond doubt competent to a mortgagee 
to purchase the equity of redemption from the mortgagor 
by an agreement subsequent to and distinct from the 
mortgage-transaction, and we can see no reason why it should not 
be equally competent to him to have it sold in satisfaction of any 
claim which he may have against the mortgagor unconnected with 
the mortgage ( Khiarajmal v. Daim^ L. L R. 32 Cal 296 / Lisel v. 
Reeve 1902, A. C. 461). In so far as it precludes the mortgagee 
from selling the property under a judgment for the mortage-debt 
it serves no useful purpose. We understand that the provision 
was enacted to prevent mortgagees from suing their mortgagors 
on the debt as such and in execution selling the mortgagor's in- 
tere.st in the property ; we, however, think that no such provision 
was needed seeing that under the law as it stood prior to the Act 
the Courts never allowed the sale of a bare equity of redemption 
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under a judgment on the covenant (Syed Eman v. Rajcoomar 
23 W. R. 187 ; Khiara jamml v. DaitUy I. L. R. 32 Cal. 296.) 

Order XL. 

Rule 4 — We have redrafted this rule on the lines of section 18 
(4) of the Provincial Insolvency Act, 1907, We think that tbe 
power to imprison receivers is too wide and should be omitted. 

Order XLL 

Rule 24 — We have struck out this rule as in our opinion it is 
unduly restrictive. 

Order XLIIL 

Rule T — We suggest that there should be appeals from orders 
pronouncing judgment against a party under Order VIII, rule 10, 
Order X, rule 4 and Order XVI, r. 20. 

These orders are under the present law appealable as decrees, 
but having regard to the definition of a decree in the Code they 
would no longer be appealal?le in that way, and we think it neces- 
sary to make them appealable as orders. Wc have also given an 
appeal against an order made under rule 21 of Order XI. 

Appendices. — The forms have been amplified and, where neces- 
sary, redrafted. We think that, as now settled, they are an im- 
provement on the forms in the present Code. 

6. The publication ordered by the Council has been made as 
follows : — 


Tn English. 

OazfMc. 

Datt. 

Gazette of India 

7lli September, 1907. 

Fort Saint George Gazette 

Ist OctolKsr, 1907. 

Bombay Go voriimout Gazette ... 

.3rd October, 1907. 

Calcutta Gazette 

18th Sopiomber, 1007. 

United Provinces of Agra and Oudh Govern- 

ment Gazette 

21st September, 1907. 

Punjab Government Gazette 

27th September, 1007. 

Burma Gazette 

28t)i September, 1007. 

Eastern Bengal and Assam Gazette 

25th September, 1007. 

Central Provinces Gazette 

21 Ht September, 1007. 

Coorg District Gazette 

2iid January, 1908. 

Sind Offioial Gazette 

26th September, 1907. 



mil Ttti ootw 0# otVt&ahiooiDimi 

In the Vernaculats. 


Pfoviwct. 

Language, 


Mtdras 

Tamil 

28th January^ 1908. 


Tolugu 

7th and 28th Jan., 


Kanarcao ... 

’7th January, 1908. 


Malayalam 

Bonilmy 

Marathi ... 



(4n]rati 

'29th January, 1908. 


KaimrcBc ... 


Hniigal 

Bengali ... 

2Ut January, 1908. 


Hindi 

17th 1)eeeml>ur, 1907. 


Uriya ^ ... 

w 

27 ih Deoombcr, 1907. 

United l*rovince« 

Urdu . . 

IKth Januaiy, 1908. 

I’unjali 

Urdu 

17th January, 1908. 

Kautnrn Heugal and AHHani 

Bengali ... 

8th Fobiiiary, 1908. 

Coorg 

Kanureae ..« ...j 

Marathi ... ...J 

let February, 1908. 


7. We think that the Hill has not been so altered as to require 
rc-publication, and we reconiiniMid that it he passed as now 
amended. 


The nth February, 1908. 


H. ERLE RICHARDS 
MADHO LAL 
H. A. SIM 

RASHHEHARY GHOSE 
S. ISMAY 
MG. BAH TOO 
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THE CODE OF CIVIL PBOCEDDBE. 

ACT V OF 1908. 


An A<^- to consolidate and attend the laws relating 
to the Ptooedure of the Courts of CM 
Judieatwre, 

Wbiu^s it is expedient to eooeolidote and 
amond the laws relating to the peoeedure of the 
dourts of Civil Judioatdre ; It ia hereby enacted 
ae follows :•«- 


nffiUHlMABY. 


Biuwttitto,omiioeaM- 1- (D ThU Aot hd oited Sac. 1. 
iMQtMidwtent. as the Code of Civil Procedure, 

1908. 

(2) It shall come into force on the first day 
of January, 1909. 

(S) This section and sections 155 to 158 ex- 
tend to the whole of British India : the rest of 
the Code extends to the whole of -British India, 
except the Scheduled Districts. 


2. In this Act, unless 
repugnant 
context^— 

(1) “Code" includes ruli 


Definitions, 


there is anything 
in the subject or 


es 


(2) “ deyree ” means the fo rmal expressiom of 
an adjud ication which, so far as regards the Court 
expressing it, oAnnlnyirnly HAforminaa. f.liA rijrlil-fl 
t he parties with regard to all or any of fh** 
in controversy in the suit and may be either preli- 
mihary or hnm. It shall be deemed to include the 
rejection of a plaint and the determination of anv 
qh^stiou Within section 47 or section 1 44 but shall 
not Iltdiu'de— 


{a) any_adiadioation from which an appea l 
lies as an appeal troin an orJer^ or ' 


See. 2. 
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{b) any order of dismlsaal for default. 

Explanation — A decree is preliminary when 
farther proceedings have to be taken before the 
suit can be completely disposed of. It is final 
when such adjudication oomplotoly disposes of the 
suit. It may be partly preliminary and partly 
final ; 

(3) “decree-holder” means any person in whose 
favour a decree has been passed or an order capable 
of execution has been made : 

• 

(4) “district” means the local limits of the 
jurisdiction of a principal Civil Court of original 
jurisdiction (hen-inafter called a “District Court”) 
and includes the local limits of the ordinary original 
civil jurisdiction of a High Court : 

(.5) “foreign Court” means a Court situate be- 
yond the limits of British India which has no 
authority in Bi itish India and is not established 
or continued by the Covernor General in Council: 

(6) “foreign judgment” means the judgment 
of a foreign Court : 

(7) “Government Pleader” includes any officer 
appointed by tdio Local Government to perforin all 
or kny of the functions expressly imposed by this 
Code on the ‘fJovernment Pleader and also any 
pleader acting under the directions of the Govern- 
ment Pleader : 

(8) “J udge " means the presiding officer of n 
Civil Court : 

(5) ) “judgment” means the statement given 
by the judge of the groumls of a decree or order : 

(10) “judgment debtor ” means any person 
against whom a decree has been passed or an order 
capable of execiiti m has been made : 

New. (11) “ l earal representative ” means a person 

who in law represents the estate of a deceased 
person, and includes any ^lerson who intermeddles 
with the estate of the deceased and wher^a party 
su es or js simd in a representative chara^er'"ihe 
person lin' wHbin the estate devolves on the death 
ofthf party sQ.sipng or sued 
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(12) ** mesne profita ” of property meana thw e 
pr ofite which the peraou in wrou^fgl pi^ ession ’ 
of aaoh property aotualiy reeet vftf^ mi^hf wit.ii 
ordinary ailigenoe have reoeiyed therefrom, togeth er 
w ith llllBf69t'hB'6lL6B PfOUtB. bhb shall hot include 
profits aue to imp r^enneotB naade bytKe peffio'iTTn 
Songful ^ sseasion 

(13) “ movfeablo property” includes _ growing New 
crops ; 

“ order ** mea ns the formal ex pression of 
an y d ecision of a (Jivii Uour‘6 which is not ajl^ree . 

(15) “ pleader ” means any person entitled to 
appear and plead for another in Court, and includes 
an advocate, a vakil and an attorney of a High 
Court 

(16) *' prescribed ” means pi’escribed by rules: 

(17) ** p ublic officer ’* means a person falling 
under any of the following descriptions, namely 

(«) every Judge ; 

(6) every member of the Indian Civil Service ; 

(c) every commissioned or gazetted officer in 

the military or navm forces of His 
Majesty, including His Majesty's Ii^ian 
Marine Service, while serving under the 
Government ; 

(d) ev ery officer of a Court of Justice whose 

duty it IB. a_8 such officer, to investigate 
or report on any matter of law or fact, 
or to make, authenticate or keep any 
document, or to take charge or dispose 
of any property, or to execute any 
judicial process, oi to administer any 
oath, or to interpret, or to preserve 
order, in the Court, and every person 
especially authorized by a Court of 
Justice to perform any of such duties ; 

(e) every person who holds any office by 

virtue of which he is empowered to place 
or keep any person in confinement ; 

(/) every officer of the Government whose 
duty it is, as suph officer, to prevent 
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offences, to give information of offences, 
to bring offenders to justice, or to 
proteot the public heiilth, , or 

convonience ; 

{g) every officer vhose duly it is, Oe amh 
officer, to take, receive, keep or Mpimd 
any {HToperty od , behalf of the |Pi| flr n*' 
ment, or to make any udtktiy, e s e iMl!ll| io nt 
or contract on behalr ^ the Govemlhent, 
or to eaflente juv r e^n e-tWoeeas. or to 
inVMUgM^ or to rCp^ matter 

affltct^ng the pecuniary intemts* of the 
Gtorernment, or to make, authenticate 
or keep any document relating to the 
pecuniary interests of the Government, 
or to prevent the iudraction of any law 
for the protection of the pecuniary 
interests of the Government ; and 

e 

(h) evelt y offi^ r *" or pay of the 

Cto veimiinen t, or remunSlted UV' I SBriir 
O eilamies ion foirthe p erform^to “ cff** any 
puffilg duty : 

(18) ** rules” means rules and forms contained 
in the First Schedule or made under section 122 
or section 125 : 

(19) “ share in a corporation ” shall be deemed 
to include stock, debenture stock, debentures or 
bonds : and 

(20) **si gned. " save in^ e case of a judgment 
or decree , includes 8tainped7“ 


8. For the purposes of this Code, the Dis- 
SuboieiiMtiao o( triot Court is subordinate to the 
0®^ Hi^ Court, and every Civil 

Court of a grade inferior to that of a^ District 
Court and eveiy Court of Small Causes is subor* 
dinate to the High Court and District Court, 


8m 4. 


4. (1) In the absence of any specific provi- 
sion to the contrary, nothing in 
this Code shall be deemed to umit 
or otherwise affect any spMial or lomd law now in 
force or any special jurisdiction or power conferred, 
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or any apecial form of prooedare prescribed, by or 
nnder any otbnr law for fhe time being in foree. 

(2) In p«rtionl|ir and without prqndioe to the 
gMlMwiiiy of the ^positioa contained in enVeec* 
t^op (1), nothing in this Code shall be deemed to 
liuint ta othenvm aiSbet any remedy which a iand- 
l^ldmr or landlbrd may hare under any law for the 
time being In iilroe for the recovery of rent of agri* 
cultural land from the produce of such land. 

5. (l) Where any Revenue Courts are govern* Soo^ 4a. 

AitidiMtiMiortiM provisions of this Code 

0^ to Reveaoo In thoso matters of procedure upon 
which any special enactment appli- 
cable to them is silent, the Local Oovernroeut, 
with the previous sanction of the Oovemor General 
in Couiicil, may, by notification in the local official 
Gasette, deolare that any portions of those provi- 
Bi<ms which are not expressly made applioabra by 
this Code shall not apply to those Courts or shall 
only apply to them with such modifications as the 
Local Government, with the sanction aforesaid, 
may prescribe. 

(2) " Revenue Court ” in sub-section (1) means 
a Court having jurisdiction under any local law to 
entertain suits or other proceedings relating to the 
rent, revenue or profits of land used for agricul- 
tural purposes, but does not include a Civil Court 
having original jurisdiction under this Code to try 
such suits or proceedings as being suits or procee- 
dings of a civil nature. 

6. Save In so far as is otherwise exfUessly 

I’Moutatry jari* provided, nothing herein contained ' 

diotign. shall Operate to give any Court 

jurisdiction over suits the amount or value of the 
subject-matter of which exceeds the pecuniary limits 
(if any) of its ordinary jfurisdiotion. 

7. The following provisions shall not extend See. 6. 

Pro*hinW Small to Qo urts constituted ijndet. the 

*^^****^'**' Provincial t S^aAfl rinm-fai 

^et,J88y, or to Uourle exercising the jurisdiction 
OT'a CKiuil orSmall Causes under that Act^ that is 
to say, — 
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[a) so much of the body of the Code as re^ 

]ates to— 

(t) suits excepted from the cognizance 
of a Court of Small Causes ; 

(ii) the execution of decrees in such suits v 

{Hi) the execution of decrees against im- 
moveable property ;^and 

{b) the following sections, that is to say, — 

section 9, 

sections 91 and 92, 

sections 94 and 95 so far as tliey relate 
to injunctions and interlocutory 
orders, and 

sections 9G to 112 and 115. 

S Save as provided in sections 24, 38 to 41, 
Preiidwioy Snmn 75, clauscs (a\ (6) and (c), 76, 77 
CauM Courti, ^^d 1 55 to 1 58, and by the Presi- 

dency Small Cause Courts Act, 1882, (Xy of 1882) 
the provisions in the body of this Code shall not 
extend to any suit or proceeding in any Court of 
Small Causes established in the towns of Calcutta, 
Madras andfiombay. 
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PART I. 


SUITS IN GENERAL 

JURISPICTION oV THIC CoURTS ANh ReS JUPICATA. 

9. The Courts shall (subject to the provisions Seo. 11. 

Courts to try all Contained) have jurisdiction 

oivii suits unless to try all suits of ft civil nature 
excepting suits of which their cog- 
nizance is either expressly or impliedly barred. 

Explanation . — A suit in which the riglit to 
property or to an office conJes1te3. k.S of a 
cTtu TiaturerT^otwitbstandJiig that such right may 
depratt’^eirtlVely on the decision of questions as to 
religious rites or ceremonies. 

10. No Court shall proceed with the trial of Seo. 12. 

any suit in which the matter in 
issue is also directly and subs tan- 
tjally Itt issue iu “a previgusly^JjaatituJied suit be- 
t weeri'lih e sanie parties, or between parties under 
whom they or finy of tHeni claim litigating under the 
s^e title where such suit is pending in the same 
o^any other Court in British ThdTa Fa vlhg”juri8- 
dlctio n to gfanTtHefellef efaimed, or fn any 'Court 
beyond the limits of British India established or 
continued by the Governor General in Council and 
having like jurisdiction, or before His Majesty in 
Council. 

Explanation . — The pendency of a suit in a fore- 
ign Court does not preclude the Courts in British 
India from trying a suit founded on the same cause 
of action. 

11. No Court shall try any suit or issue in 

n... which the 'matter direc tly auFsuhs- 

tantially in issue has iTeen direcHy 
apd substantialIj'iD is sueT h 'a Tor n ieF suit "hetw^n 
t ^~8ame ' paftTes. or between paities under whom 
^ey or any oTtheni plaim , ntlghtiri ' g u nder the jaine 
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title, in a Cottrt competent to try edbefliy AHt 

i StItt or the'Suft lii wliioU '^ucli laiut hM new 
seqaentlv raiee<l. and has beep heard and dually 
deci ded by such ^nrt ** 

Exiianatli>n k— The expreaaioo ** former stt ib” 
ahall denote a eait which hae been deeided pnw to 
the suit in qnegt ipn whethei’ or hdl li was inehinted 
prkur thereto. 

Eaplanfitkm //.—For the pnbposes of this seO' 
tion, the comMtence of a Court eh^dl be determined 
irrespective of any provisions as to a right of appeal 
from the decision of snoh Court. 


JExpianation IlL — ^The matter above referred 
to must in the former suit have been alleged by one 
party and either denied or admitted, expressly or 
impliedly, by j^e other. 

EKplanat^ iF.— Any matter whieh mkrht 
a nd oofl^ht to J i ave been maae^rogind of defend or 
attaofc in suolrformer suit ^hail ^ deapied to ba^ 
been a matter directly ji ad snbstanti allY ja sne 
in such suit. 


Baptamtien Any relief claimed in the 
plaint, which is not exprejaly granted hy tW 
ahaii. for ithe jpp rpoaea. of thi« aftfifinn, h« 
have bwn r elated. 


Explanation VI. — Where persons litigate hon4 
i^de in respect of a public flg&t "Tii* Of T pTlWt e 




the pehifons so liujgatingT 


IS. Where a plaintiff is precluded by rules front 
Bwtototw«et inetiteting a forther suit m respect 
of any particular cause of action, 
he shall not be entitled to institute a suit in respect 
of such cause of action in any Court to which this 
Code apjdies. 


Sec. 14 18 . A fo reign judgment shall be conclusive 

wsmi ftiN«n estoany matter *tfa«li>eby direetiit 
aM «i» adjudicated upon bet«(NMn the eamt 
paries or betwMu parties uaditt' 
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whom they or any of th^ claim litigating under 
the Same title exoept— > 

(a) where it has not been pronounoed by a 
Court of competent Jnriediotion ; 

(h) where it has not been given on the 
nrtititaoftheW T 

(o) where it appeurs on the face of the pro* 
needing to be founded on an incorrect 
view m international law or a refusal to 
reeog^eise the law of British India in 
cases in which such law is applicable ; 

(d) where the proceedings in which the 
judgment wm obtained are opposed to 
natural .lustioe ; 

( 0 ) where it has been obtain ed by fryid ; 

(/) where it sustaina a clai m founded on a 
brflm»h ..ii £. . . a inv law i n Jlprw w B ritish 
India 

14 The Co urt shall prdSume. upon (he pro-_aep.J8. 

prwQinptton m to ouotion of aiiy doou meht pu r- 

foreign JodgmenK ^ffciny r nftrMAi.d tfnpj tif 

a foreign judgment, thatwoh .iudgiiiei|t waanro- 
tiottnced^ ?y..»-U9JMA.af S<?lftEeteftt^aedlfttilon, un- 
lesl "the" contrary appears on the record ; but such 
presumption may be aisplaoed by proving want of 
joriadictiocu 

Plaos or SutNo. 

Court in whfoh suits 16> Every imit shall be 
tobeiMtitated.. tuted in the Court of the 
grade oodiyCen t toTry tr * ' 

SiUetoteiMtUnted 1®* Subject to the pecuniary aao.10. 
where •abieet.netter or other Iinxtations prescribed 
***'^ by any law, suits — 

(a) for the recovery of immoveable property 

with or without rent or profits, 

(b) for the partition of immoveable pro> 

perty, 

(c) for foreclosure, Mtle or redempfaon in 
the oase of a mortgage of or obarge 
upon immoveable {woperty, 


insti- 0 ^ 15 , 
lowest 
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(il) for tlie determination of any other right 
to or interest iti immoveable property, 

(e) for compensation for wrong to immove- 
able property, 

(/) for the recovery of moveable property, 
actually under distraint or attachment, 

slinll be instituted in the Co urt within the 
local limits of whose jurisdiction tl>e property is 
situate : 

Provided that a suit to obtain relief respeot- 
.ing, or compensation for wrong to, immoveablo 
property held by or on belmlf of the defendant 
may, where tlie relief souglit can be entirely obtain- 
ed throu^l'P'Wiii pi^rS'oliAr' obftdim l)e instituted 
cltTier In the Court within the local limits of whose 
jurisdiction the property is situate, or in the Court 
within the local limits of whose jurisdiction the 
defendant actually and voluntarily resides, or carries 
on business, or personally works for gain. 

Explanation. — In this section “ property ” 
means property situate in British India. 

Boo. 19 , 17. Where a suit is to obtain relief respect- 

, . , . iiij?, or compensation for wronsf to, 

abiepropoityHiumto immoveable property Situate with- 
"'**'1“'} jurimiiution jhy lurisdictiou of different 

Courts, the suit may be instituted 
in any Court within the local liinits of whose juris- 
diction g uy p or^ii of the 2irpp6ffy is s itu ate : 

Provided that, in respect of the value of the 
subject-matter of the suit, the entire claim is cogniz- 
able by such Court. 

Sec. 16 A. 18. (1) Where it is alleged to be uncertain 

Place of inctitu- within the local limits of the juris- 
i*"“i V* diction of which of two or more 

SonTrfCtourtearo Courts any immoveable property 
unoertciu. jg situate, any one of those Courts 

may, if satisfied that there is ground for .the alleged 
uncertainty, record a statement to that effect and 
thereupon proceed to entertain and dispose of any 
suit relating to that property, and its decree in the 
suit shall have the same effect as if the property 
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were situate within the local limits of its jurisdic- 
tion : 

Provided that the suit is (>ne with res|)ect to 
which the Court is competent as rcgard.s the 
nature and value of the suit to exercise jurisdic- 
tion. 

(2) Where a statement has not been recorded 
under sub-section ( I ), and an objection is taken 
before an appellate or revisional Court that a decree 
or order in a suit relatiiuj to su<?h property was 
made by a Court not having jurisdiction where tljo 
property is situate, the appellate or revisional 
Court shall not allow the objection unless in its 
opinion there was, at the time of the institution 
of the suit, no reasonable ground fo»* uncertainl y as 
to the Court having jurisdiction with i*es]>ect tliercto 
and there has been a consequent failure of justice. 

19- Where a suit is for co mpe nsation for 

Suita for oumpoa. to. 

Mtiun for wrongs to inoveaCTe property, if the wrong 

per«,n or moveable.. tho locanTimfs df 

the jurisdiction of one Court and the defendant 
resides, or carries on business, or j[)ersohally works 
fqr gain, within the local limits of the jurisdiction 
of another Court the suit may be instituted at the 
option of the plaintiff in either of the said Courts. 

Ill ant rat tons. 

(а) A, residing in Delhi, beats B in Calcutta. B may 
BUG A either in Calcutta or in Delhi. 

(б) A, residing in Delhi, publishes in Calcutta state- 
ments defamatory of B. B may sue A either in Calcutta or 
in Delhi. 

20 . Subject to the limitations aforesaid, every 

other suit, to be instituted ill a Court 

inititQie/whero de. within the local limits of whose 

jortadictio.- 

(a) the defendant, or each of the defendants 
whereTllSre are more than one, at jljlie 
time of the commencement of the suit, 
actually and voluntariljr resides, or 


Ixxv 


See. 18. 


Sec. 17. 
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carricNi on businega, or personally works 
for gain ; or 

(b) any of the defendants, where there are 

more than one, at tixe time of the 
oomroenoement of the suit, actually and 
voluntarily resides, or carries on busi- 
ness, or personally works for gain, pro- 
vided that in such case either the leave 
of the Court is given, or the defendants 
who do not reside, or carry on business, 
or personally work for gain, as afore- 
said, acquiesce in such institution ; or 

(c) the cause of action, whplly or in part, 

arises' ! 

Explanation 1 . — Where a person has a perma- 
nent dwelling at one place and also a temporary 
reiidence at another place, he shall be deemed to 
^sido at both places in respect of any cause of 
^tion arising at the place where ho has such tem- 
porary residence. 

Explanation II . — A cpyporati on shall be 
deemed to carry pn business atits sole JRT priiwipal 
office in Britieh India or, in respect of any cause of 
acfidn' arfslng'at any place where it has also a sub- 
ordinate office, at such place. 

lUusiratiovs. 

(a) A iH a trodoaman in Calcutta. B carries on bnai- 
noRH in Delhi. B, by his agent in Calcutta, buys goodH of A 
and requests A to deliver them to the East Indian Railway 
Company. A dolivcrs the goods accordingly in Calcutta. 
A may sue B for the price of tho goods either in Calcutta, 
whei-o the cause* of action has arisen, or in Delhi, whore B 
carries on business. 

(h) A resides at Simla, B at Calcutta and C at Delhi. 
A, B and C lu'ing together .at Benares, B and C majee a 
joint promissory note payable on (lem.and, and d<*liver it to 
A. A may sue B and C at Benares, where the cause of action 
arose. Ho may also mic them at Calcutta, where B resides, 
or at Delhi, where C ie.sides ; but in each of these cases, if 
the non-resident defendant objects, the suit cannot proceed 
without tho leave of the Court. 

21. No objectio n as to the pl ace of suing 
ie®A(a) objootionB to shslTBe ftFowelTBy-any appellate 
juiisdiotion. OF rsvisioDal Court pnlees^auflh 
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objeo^on was takeo in tiie Coart of first instance at 

where issues are settled at or before such settle- 
ment, and unless there has been a oonse(][uent fail- 
ure of iuatiob. 

22. Where a suit may be instituted in any Seo* 

•u^^hio'h'nwy bo ie instituted in one of such Courts, 

****” defendant, after notice to the 
“ ■ other parties may, at the earliest 

p ossible oPDortunity and in all cases wh'or8"t^iIbs 
are settiea at or before such settlenieut, apply to 
have the suit transferred to another Court, and the 
Court to which such application is made, after 
considering the objections of the other parties (if 
any), shall determine in which of the several Courts 
having jurisdiction the suit shall proceed. 

23. (l) Where the several Courts having Sees. 23. 
To whit Court ap- jurisdiction are • subordinate to ^ 

plioatiou iioa. the Same Appellate Court, an 

application under section 22 shall be made to the 
AppellcCCS CourCl'" ~ 


(2) Where speh Courts are subordinate to 
different Appellate Courts but to the same High 
Court, the application shall be made to the said 
High Court. 

(3) Where such Courts are subordinate to 
different High Courts, the application shall be 
made to the High Court within the local limits of 
whose jurisdiction tlie Court in which the suit is 
brought is situate. 

24. (1) On the application of any of the 

General p..«e, of parties and after notice -to the 
transfer and with- parties and after hearing such of 
'*'*'”‘* them as desire to be heard, or of 

its ovm mo tion without stmh notice, _ the High 
Court oMiEe District Court jnay at’aj^'stage — 

(a) transfer an y suit, appeal or other proceeding 
pending before it for trial or disposal to 
any Court subordinate to it and ooiripe- 
tent to try or dispose of the same, or 


Sec. 25. 
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(b) withdrasg any appeal or other pro* 
Oticding pending in any Court sunor* 
dinate to it, and 

(/) try or dispose of the same ; or 

(?i) transfer the aaD)e for trial or disposal 
to any Court subordinate to it and 
competent to try or dispose of the 
same ; or 

(m) retransfer the same for trial or dis- 
posal to the Court from which it 
was withdrawn. 

(2) Where any suit or proceeding has been 
transferred or withdrawn under sub-section (1), 
the Court which thereafter tries such suit may, 
suiiject to any special directions in the case of an 
order, of transfer, either retry it or proceed from 
tno poitft at which it was transferred or withdrawn. 

(3) For the purposes of this s ecti on. Courts of 
Additional am! Assistant Judges "sTiTill he., .deenmd 
to be sim ordinate to the District Court. 

(4) The Court trying any suit transferred or 
withdrawn utider this section from a Court of 
Small Causes sliall, for the purposes of such suit, 
bo doomed to be a Court of Small Causes. 

26. (1) Where any party to a suit, appeal or 

„ , ,, other proceeding pending in a 

nor OmhtbI in High Court presided over by a 
Council to tmniifei single Judge objects to its being 

heard hy him and the Judge is 
satisfied that there are reasonable grounds for the 
ohjoctioii, he shall make a report to the Governor 
General in Council, who may, by notification in the 
Gazette of Tndia, transfer such suit, appeal or pro- 
ceeding to any other High Court 

(2) The law applicable to any suit, appeal or 
proceeding so transferred shall be the law which 
tlie Court in which the suit, appeal or proceeding 
was originally instituted ought to have applied to 
such case. 
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Institotion of Soits. 

26. Every suit shall be instituted by the 
XMtituUon of presentation of a plaint or in such 
other manner as may be prescribed. 

ScUMUMS AND DlSCOVJtBT. 


27. Where u suit has been duly instituted, a 
Sammont * to suiiimons may bo issued to the 

defondoot. defendant to appear and answer 

the claim and may be served in manner prc.seribed. 

28. (l) A BummonH may bo sent for service 
in another province to such Court 
and in such manner as may be 
prescribed by I'ules in force in tha£ 
province. 

(2) The Court to whioh such summons is sent 
shall, upon receipt thereof, proceed as if it halH 
been issued by such Court and shall then return 
the summons to the Court of issue together with 
the record (if any) of its proceedings with regard 
thereto. 


Service of sum* 
nioniwhrrc defend- 
ant remdtis in an- 
other province. 


29. Summonses issued by any Civil or Reve- 
ServiPB of foreign nue Coul t situHto boyotid the limits 

BammoiiiieB. of British India may be Font to 

the Courts in British 1 ndia and served as if they 
had been issued by such Courts ; 

Provided that the Courts issuing such sum- 
monses have been established or continued by the 
authority of the Governor General in Council, or 
that the Governor General in Council has, by 
notification in the Gazette of India, declared the 
provisions of this section to apply to such Courts. 

30. Subject to such conditions and limitations 

Power to Older prescribed, the Com t 

diseovery aud the may, at tiny time, either of its own 
motion or on the appliuatiun of 

any party, — 

(a) make such orders as may be necessary 
or reasonable in all matters relating to 
the delivery and answering of inter- 


Ixxix 

Seo. 48. 

Seo. 64. 

See. 86. 

Seo. 6604i. 

New. 
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Penalty 

default. 


Seo. 19a 


Sec. 209. 


rogatories, the admission of docamenta 
and facts, andl^e discovery, inspection, 

S rodttction, impounding and return of 
obuments or other material objects 
produoihle as evidence ; 

(b) issue summonses to persons w^isse* at- 
tendance is required either to give 
evidence or to produce documents pr 
such other objecto as aforesaid ; 

(c) o rder any fact to be proved by affidav it. 

31> The provisions in sections 27, 28 and 29 
Sammon* to wit- shall apply to summonses to give 
neM. evidence or to produce documents 

or other rnaturial objects. 

32. The Court may cor^ ftl the attendan ce of 
Punrity for any person to ''^o.iq a s mpm ons 
Eas "been issued under section 80 
and for that purpose may — 

(a) i ssue a wa rrant for his arrest i 
(b) attach cmg sell his property ; * 

(c) impose a ^e upon him not excoeding^five 
hundrodTupoes ; 

(d) order him to furnish security for his 
appeahthbe atfd In defkult commit him 
to toh civil prison. 

JuDGUKNT AND DbORSB. 

33- The Court, after the case has been heard, 
Judgment end shfill pronounce judgment, and^on 
decrer. judgment a decree shall 

follow. 

iNTERBsr. 

34 (1) Whore and in so far as a decree is for 

iiitereet payment of money, the Court 

“ may, in the decree, order i nterest 

at such rate as the Court ileems reasonable to be 
p^till on tlie priiicifiul sAlm adjudged, from the date 
of the suit to ^le date of the decree, in addition to 
any interest adjudged on such principal sum for 
any period prior to the institution of the suit, with 


decree 


Interest 
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forther interest at »noh -rat^e m 
reas onable o n the aggregate sum so niliudg ed. 
from’lEEe d4ie of the decree io iho date of payments 
or to such earlier mTeasmCouft^IfiTcSTiC 

(2) Where suoh A decroe is silent with respect 
to the •payment JuTtli'OT^mleresl on snph agree- 
glRS* 'sum as afores'md Ttero i^he diafe of the,4ecree 
to tlje_ date of payment or other earlier date, tho 
Court 'shall be dseunejl^to have refused soph in- 
terest. and a separate suit therefor shall not lie. 


Costs. 

36. (1) Subject to such conditions and limit- Sec. 6, 

Costs ations as may be proscribed, and tSS^Art 

^ to tho provisions of any law for 1090. 
the time being in force, the costs of and incident to 
all suits rihall^e in the discretion of tllO.GoMft, end 
the Court sh all h ave full power to deterniino by 
whom or b uPoT wEaf property and to whar exlont 
slShj3osrs"4r0 Wt)e paid, aud to give all necessary 
dircctrons fur the jmrposes aforesaid The fact 
that the Court has no jurisdiction to try the suit 
shall ho no bar to tho exercise of such powers. 

(2) Wlicre, tho Court directs that any costs 220. 
shall not follow the event, tho Courts shall state 

its reasons in writing. 

(3) The Co urt may give iriterost on costs at seo. 222. 
any rate not exc^Ting six per dent, per annum, 

ana sucir Intorr t shSI Ve added to the costs and 
shall be recoverable as such. 


V 
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PART II. 

EXECUTION. 

Gknbkal. . 

36- The provisions of this Code relating to 
Appiioiitioii to the execution of decrees shall, so 

ordciK. f,v]" ftg they are applicable, be 

deemed to apply to the execution of orders. 

37. The expression “ Court which passed a 
Deiiuitio..of Court decree”, or words to that etfect, 

whioh paBsod a shall, ill relation to the execution 
of decrees, unless there is any- 
thing repugnant in the subject or context, be 
deemed to include, — 

(rt) where the decree to he executed has 
been passed in the exercise of appellate 
jurisdiction, the Court of first instance, 
and 

(6) where the Court of first instance has 
ceased to exist or to have jurisdiction 
to execute it, the Court which, if the 
suit, wherein the decree was passed was 
instituted at the time of making the 
application for the execution of the 
decree, would have jurisdiction to try 
such suit. 

CuUKTS BY WHICH DEUKKES UAY BE EXECUTED. 

38. A decree may be executed cither by the 

Court by which which passcd it, or^Jhe 

«ictr«-o ni»y be I'xc- C<^rt to wliich it IS Sent for 
execution; 

39. (1) The Court which passed a decree may, 
Tr»n*f*r of «icc- on the application of the decree- 

holder, send it for execution to 
another Court, — 
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(a) if the person ^jjvainst whom the decree 
is passed actually and voluntarily re* 
sides or carries on husinees, or personal- 
ly works for gain, within the local limits 
of the jurisdiction of such other Court, 
or 

{b) if such jierson has not jiroperty within 
. the local limits of the jurisdiction of 
the Court which [)as.sed the decree 
sufficient to satisfy such decree and 
has propei'ty within the local limits of 
the jurisdiction of such othei Court, or 
(c) if the decree directs the sale or deliverj'^ 
of iiumoveuble property situate outside 
the local limits of the jurisdiction of 
the Court which passed it, or 
(</) if the Court which passed the decree 
considers for any other reason, which it 
shall record in writing, that t.he decree 
should be executed by such other 
Court. 

(2) The Court which passed a decree may of 
Us own motion seiicl ft~fdi' execution to any subprdi- 
naW Court of coinp^ent jurisdiction. 

40 . Where a decree is sent for execution in New. 

Transfer of deoreo another province, it shall be sent 
to Court in another to Buch Court and exocutcd in 
provinoe. manner as may be prescribed 

by rules in force in that province. 


41 . 


Uuault <»f ex<'<*u- 
tii)n-]>r()nccdingH to 
bo certified. 


The Court to which a decree.,is. sent for See. 223, 
oxe'^XIiTn sTuin^jBQrtiiy. .ta. tho” 

Court which passed, it tha fact-of 
STrch~’~ execution , or where the 


former Court fails ToTexecute the same the circums- 
tances attending such failure. 


42 . The Co urt executing g dpi.rac apnf. ttiJf. Sec 228- 
PowoiD of Court sha ll have the s ame powers in 
in exooutiiig traiiH- execuEmgjgjJSnoc^^ had 

erref oorao. B e’yirp ^ssed b y Itspl f. All persons 

disobeying or obstructing the execution of the 
decree shall be punishable by such Court in the 
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same manner as if it ha/1 passed the decree. And 
its order in executing such decree shall be subject 
to the same rules in respect of appeal as if the 
decree had been passed by itself. 

Seo- 220. 43. Any decree passed by a Civil Court 

* established in any part of British 

hv India to which the provisions 
Britigii Courta in relating to exocution do not extend, 

f laces towhioliUiie ^ 

’art, does not extend or by any Court established or 

OT in foreign continued by the authority of the 

Governor General in Council in 
the territories of any foreign Prince or State, may, 
if it cannot be executed within the jurisdiction of 
the Court by which it was passed, be executed in 
manner herein provided within the jurisdiction of 
any Court in British India. 

Sea 220B. 44. The Governor (xenernl in Council may, by 

M. ution of ®^f*fi®ation in the Gazette of 

dwt’err jjaisod by India, declare that the decrees of 
Watus Civil or Revenue Courts 

“ *■ situate in the territories of any 

native Prince or State in alliance with His Majesty 
and not established or continued by ‘the authority 
of the Governor General in Council, or any class of 
such decrees, may be executed in British India as 
if they had been passed by the Courts of British 
India. 


Sflc. 229A. 


45. So much of the foregoing sections of this 

Execution of I^a^t as empowers a Court to send 
dcorooR in fonugii a decree for execution to another 
Court shall be construed as 
empowering a Court in British India to send a 
decree for execution to any Court established or 
continued by the authority of the Governor 
General in Council in the territories of any foreign 
Prince or State to whicUthe Governor General in 
Council has, by notification in the Gazette of India, 
declared this section to apply. 


New. 


46. (1) Upon the application of the decree- 

preoopts. holder the Court which passed the 

decree may, whenever it thinks fit, 
issue a precept to any other Court which would be 
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competent to execute suclj decree to attach any 
property belonging to the judgment-debtor and 
specified in the precept. 

(2) The Court to which a precept is sent 
shall proceed to attach the property in the manner 
prescribed in regard to the attachment of property 
in execution of a decree : 

Provided that no attachment under a precept 
shall continue for more than two months unless the 
period of attachment is extended by an order of 
the Court which passed the decree or unless before 
the determination of such attachment the decree 
has been transferred to the Court hy which the 
attachment has been made and the dperec-holdor 
has applied for an order f»)r the sale of such 
property. 


Questions to dk determined by Court KXKCuriNa 

DECREE. 

47. (1) All questions arising between the Sec. 244. 

Oaestitinii to be P^tteS '"to"* IKc' * SUlt' ttl ^yTlicJilEh’O 
deterrabicd by° the ^rce was passed, OF their repr^ 

Court executing seiiGitiveT. and"”' foTtfEThT? to" the 
dooree. , " . . » . . 

exec ution, discharge or satisfaction 
of th e d ecr ee, shaTr bo determined by the Court 
exe cutin g the decroe.and not by a se p a r a t e- suit, 

(2) The Court may, subjoct to any objection ns 
to limitation or jurisdiction, treat a proceeding 
under this section us a suit or a suit as a procee- 
ding and may, if necessary, order payment of any 
additional court-fees. . 

(3) Where a question arises as to whether any 
person is or is not the representative of a party, 
such question shall, for the purposes of this section, 
be determined by the Court. 

Explanation . — For the purposes of this section, 
a plaintiff whose suit has been dismissed and a 
defendant against whom a suit has been dismissed, 
are parties to the suit. 
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Paras 3, 4, 


48 . (1) Wli ere a n apglication to execute a 

decree not oeing a decree granting 
iDco'talntaBc^iT"*^ girlnjiflictio n TiRB 1)0611 m ade" no 
order for the executktP- . of 
flame decre e shall be made upon any fresh applica- 
tmn jirescuto^nTter *tlic expiration of twelve years 
from — 


(a) tl^ date of the decree sought to be 

executed, or, 

(b) where tlio decree or any subsequent order 

directs any payment of money or the 
delivery of any property to be made at 
a certain date or at recurring periods, 
the date of tlie default in making the 
payment or delivery in respect of 
\vTiTch the ap])licant seeks to execute 
the decree. 


(2) Nothing in this section shall bo deemed — 

(a) to preclude the Court from ordering the 
execution of a decree upon an appli- 
cation presented after the expiration 
of the said term orTu^vo' years, whore 
tlie judgment-debtor hps, Jby ftjjiid,, or 
ffire'e, prevented the px^ecuti 9 jQ of the 
decree a t some time within tw elve years 
immediateTy~'b?rdr^' the date of the 
application : or 

(&) to limit or, otherwise affect the operation 
of article 180 of the second flchedule 
to the Indian Limitation Act, 1877 
(XV of! 877) 


TrANSI'EREES and leoal rkprbsentativks. 


See. 233. 


49 . Every transferee of a decree shall hold 
Tiansfciec sHinc subject to the cquitiefl (if 

any) yhich* the judgment-debtor 
might have enforced against the original decree- 
holder. 
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60. (1) Where a judgment-debtor dies before 
Legal representa- the decree has been fully satisfied, 

the holder of the decree may 
apply to the Court which passed it to execute the 
same against the legal representative of the 
deceased. ^ 

(2) Where the decree is executed against 
such le^al representative, he slmll be liable only to 
t he extetit of the property oT'tfie deceased which 
has c ome to His Kanda. -ohd Has not been duly 
disposed of; and, for the purpose of ascerttuning 
such liability, the Court executing the decree lu^, 
of its own motion ‘or on tho application of the 
decree- h(»lder, compel such legal representative to 
produce such accounts as it thinks fit. 

Procedure in Execution. 

61. Subject to such conditions and limitations 

Powers of Court prescribed, the Court 

tooiiforooci.r-uUoii. may, on the application of the 
decree-holdor, order execution of the decree — 

(а) by delivery of any property specifically 

decreed ; 

(б) by atJasUmaat gnd sale or by s.'ile 

without attachment of any property ; 

(c) by OT^gSt.Bnd detention in prison ; 

((f) by appejinting a receiver ; or 

(c) in such other manner as the nature of 
the relief granted may require, 

62. (1) Where a decree is passed against a 

Koforcement of pa^y as the legal representative 
dectvo a|{ain»t logs! of a deceased person, and the decreo 
represeiitaiive. i s for the payment of money out of 

the property of the deceased, it may be executed by 
th^atltwhllllint and sale of any such property. 

(2j Where no such property remains in the 
poBsqasion of the judgment-debtor and he fails to 
satisfy the Court that he has duly applied such pro- 
perty of the deceased as is proved to have come 
into his possession, tho decree may be executed 
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Sea 384. 


New. 


Sec. 362. 
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Beo. 386. 


against the jadgmeht*debt 9 r t o the extent of t he 
p roperty i n respect nf. which iaiied SO to 

satisfy the Court in the same manner as if the decree 
had been against him personally. 


53 < For the purposes of section 50 and sectiop 
Liability of 52, property in the hands of a son 

(rai property. Or Other descendant, which is liable 

under Hindu law for the payment of the debt of a 
deceased ance.stor, in respect of which a decree has 
been passed, shall be deemed to be property of the 
deceased which baa come to the hands of the son or 
other descendant as his legal representative. 


64 . Where the decree is for the partition of an 
Portiiionofenute u»divided estate assessed to the 
or Boparation of payment of revenue to the Govern- 
raent, or for the separate possession 
of a share of such an estate, the partition of the 
estate or the separation of the share s hall be mod e 
^ t'H. or any gazetted subordinate of the 

Uoliector deputed by him in this behalf, in accor- 
dance with the law (if any) for the time being in 
force relating to the partition, or the separate 
possession of shares, of such estates. 


ArRRST an II llfcTENTlON. 

66. (1) A judgm^t;debtor may be arrested 
Arrest aud deten- >0 oxecutio'ii of a decrf^af a^^^ 
tiuu- anoon an y'Hity, aiiid sfi alT. ^"'so bn 

as practicable,, ba'brought befom the Co’u rt^^d his 
detention may be in the civil prison of the district 
in which the Court ordering the detention is situate, 
or, where such civil prison does not aiford suitable 
accommodation, in any other place which the Local 
Government may appoint for the detention of per- 
sons ordered by the Courts of such district to be 
detained : 

Provided, firstly, that, for the purpose of mak- 
ing an arrest under this section, im dwelling-h ouse 
shall be entered softer sunset and before sunris* ; 

Provided, secondly, that no outer d oQE. of a 
dwelling-house shall be broken op,en.. gnl ess ^n oh 
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dvWHng-hoase is ia t he ogcupancy of th e judg ment-, 
debtor and he refus es o r i n a ny JKajiqprt^en fe 
tTfe^orhut when the officer authorised to make 
^He aiirest has duly gained access to any dwelling- 
house, he may break open the door of ntiy room in 
which he has reason to believe the judgimyit-dobtor 
is to be found : 

Provided, thirdly, that, if the room is in <he 
actual occupancy of a woman who is not the judg- 
ment-debtor and who according to the customs of 
the country does not appear in public, the officer 
authorised to make the arrest shall give notice to 
her that she is at liberty to withdraw, and after 
allowing a reasonable time for her to withdraw and 
giving her reasonable facility for withdrawing, may 
enter the room for tlie pur^fese of making the 
arrest : 

Provided, fourthly, that, w here the de cree in 
execution of which a judgment-debtor is 'arrested, 
is a decree for , the p a y ment of money and the 
iudginent-dcbtor pays the amount of the decree 
anu the costs of the arrest to the officer arresting 
hmi, such offieef shall at"6ne6 release him. 

(2) The Local Government rtiaj', by notifica- 
tion in the local official Gazette, declare that any 
person or class of persons whose aiTost might be 
attended with danger or inconvenience to the public 
shall not be liable to arrest in execution of a decree 
otherwise than in accordance with such procedure 
as may be proscribed by the Local Government in 
this behalf. 

(3) Wh &re a judgm ent-debtor is arrested in 
execution of a decree tor ^ e'~paym~eub of’ imtn'ey 
and brought before the Court, the Court shall 
inform him that he may apply to be declared an 
insolyetit, and that he will bo discharged if he has 
not committed any act of bad faith regarding the 
subject of the application and if he complies with 
the provisions of the law of insolvency for the time 
being in force. 

(4) Wh ere a judgment-debtor expresses his 
intention to apply to oe declared an insol ventand 
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fiirnis hes security, to theLsat iafaction of the Court, 
that tie win that 

he^Wtlt appcstfTwIie^ upon, in any proceeding 
upon the application or uprm the decree in execu- 


he vml appcanrrwhen called upon, in any proceeding 
upon the application or uprm the decree in execu- 
tion of which ho was arrested, the Court st^a ll 
rele ase him fro m arrest, and, if he fails so to apply 
arr(r"to app^ may either direct the 

security to be realized or commit him to the civil 
prison in execution of the decree. 


66. Notwithstanding anything in this Part, 
I'ruhibitioii of the Court sh all iu>t prdej; , the 
arrest ot detention arrest or detention in the civil 

of woinon 111 exoflii- ^ ». . ^ 

tion of ciecri'o for pnsoD of a womaii in execution of 
a "' decree for the payment of 

money. 


Sec. 338. 67. The Ijocal Government maj^ fix scales, 

, i^raduated accordiiijcr to rank, race 

aiiowanco. Hiid nationality, of monthly allow- 

ances paj^able for thb' suhsiifehce 
of|udgment-jdebtors'. ’ " “ 

Seo. 842. 68. (l) Every person detained in the civil 

netcntioii »nd P^son in execution of a decree shall 
roienwr. bo SO detained, — 

(a) where thejiecree is for the payment of 
a sum of nioney exceeding fifty rupees, 
f()r a period of six months, rtnd, 

(i) in 'any other case, for n period of six 
weeks : , 


Seo. 341. Provided that he shall be released from such 
detention before the expiration of the said period 
of six months or six weeks, as the case may be, — 

(i) on the amount mentioned in the warrant 

for his detention being paid to the 
officer in charge of the civil prison, or 

(ii) on the decree against him being other- 
wise fully satisfied, or 

(iii) on the request of the person on whose 
application he has been so detained, or 

(iv) on the omission by the,, perm?, .on 
whose application he has been so 
d'etahred, to pay subsistence-allowance 
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Provided, also, that he shall not be released 
from such detention under clause (ii) or clause (iii), 
without the order of the Court. 

(2) A judgment-debtor released from detention 
under this section shall not merely by reason of his 
release be discharged from his debt, but* he shall 
not be liable to be re-arrested under the decree in 
eg eeution of whieli he’"wnK' detoiTred' "rn the civil 
prison. 

59- (1 ) At any time after a warrant for See. 053. 

Utdoascon Krouiui the {irrcst of a judgment-debtor has 
of iiiueHi. • been i.ssued the Court may cancel 

it on the ground of his serious ilhie.s.s. 

(2) Where a judgment-debtor has been arrest- 
ed, the Court may release liim if, in its opinion, he 
is not in a fit state of health to bo detained in the 
civil jfrison. 

(3) Where a judgment-debtor has been com- 
mitted to the civil pri.son, ho may be released 
therefrom — 

(a) by tlie Local Government, on the ground 
of the existence of any infectious or 
contagious disease, or 

(()) by the committing Court, or any Court 
to which that Court is subordinate, 
on the ground of his suffering from 
any serious illness. 

(4) A judgment-debtor released under this 
section may be re-arrested, but the period of his 
detention in the civil prison shall not in the aggre- 
gate exceed that presoribed by section 58. 

Attachment. 

60. (l) The following property is liable to Seo. 208. 

.. attachment and*~8are in execution 

attachment and Halo of ii decree, namely, lands, houses 
in oxocniion of other buildin^s, floods, monov, 
banknotes, cheques, bills of ex- 
change, hundis, promissory notes. Government 
securities, bonds or other securities for money, 
debts, shares in a corporation and, save as herein- 
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Opfiter mentioned, al l other B i jtleab le property, movlb- 
able or iromo veabi^ Wonging 'T:b Ibe judgment- 
debtor, or over 'whiob, or the profits of whioh, he 
has a disposing power which he may exercise for 
his own benefit, whether the swn^jbejhupld in the 
na me of the judgment-debtor or by another person 
in trust for him br on his behalf ! ‘ 

Provided that the following particulars shall 
not be liable to such attachment or sale, namely : — 

(a) the necessary wearing-apparel, cooking 
vessels, beds and bedding of tlie^judg- 
inent-debtor, his wife and children, and 
suclr ''personal ornaments as, in accor- 
dance with religious usage, cannot be 
parted with l)}^ any woman ; 

^6) t^ls of artizans, and, whore the judg- 
ment-debtor is an agriculturist, his 
implements of husbandry and such 
catfle and seed-grain as may, in THe 
opinion of the Court, be neces^ry to 
enable him to earn his livelihood ns 
such, and such portion of agricultural 
produco or of any class of agricultural 
produce as may have been declared to 
be free from liability under the provi- 
sions of the next following section ; 

(r) houses and other buildings (w ith the 
mate rials and the sites thereof and'the 
1 arT^ i ni m ediately appii r te nan t thereto 
and necessary for their enjoyment) 
b®I^P£b>iJ an agriculturist and occu- 
pied by him ; 

(d) books of account ; 

(c) a mere right to sue for dam ages ; 

(/) a ny right of personal servi ce ; 

((/) stip ends and gratuities allowed to 
pen Riou ers‘ bTiSie ■GoTormTretrt;*<Jf paya- 
ble ouTof any service "Taniily pension 
fund notified in the Gazette of India 
by the Governor General in Council in 
this behalf, and political pensions ; 
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(A) 


(0 


railway 

while absent from duty ; 


cer or of any servant of a 
company or local authority 


I IMW **- * 

the salary or allowanoi's equal to salary 
of any su<*h public officer or servant as 
is referred to in clause (A), while on 
duty, to tho extent of — 


(/■) tho whoh of tin* salary, where^the 
Sidary d(»e8 not exceed tyycniy 
1 \^)6cb mdTfChly'; 

(/7) t w'ent y rupees monthly, where the 
salary exceeds twenty rupe'os and 
docs not exceed forty lupees 
monthly ; and 

(///) one inoiety of tho salary in any 
otTier case ; *“ 


(J) tlie pay and allowances of persons to 
whom the Indian Articles of War ap])ly ; 

(A) all coi uDuIsory deposits and other sums 
in or derived fioni any fiuul to which 
the* Prbvfclei^t_Fun«Js Aot. 18il7« for tho 
tlmflrtJeing applies in so far as they arc 
deulurod by the said Act not to bo liable 
to attachment ; 

(/) tho w ages <)f labourers and domestic 
jj ^rv aiits wlietlier payable in nioney or 
in kind ; 

(m) an ^expectancy of succession by survi- 
vorsliip or other merely contingent or 
possible right or interest ; 

(n) a right to future maintenance ; 

(c) any allowance declared by any law passed 
under the Indian Councils Acts, 1H61 
and 1892, to bo exempt from liability 
to attachment or sale in execution of a 
decree; and, 

(p) where tho judgment-debtor is a person 
liable for the payment of laiid-revenuo, 
any moveable property which under 


xoiii 
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New. 


any law for the tim e being applicable 
to HlirT 18 exempt fro m wile ro r the 
recovery of an a rrear of a^uch re velSue. 

Explanation!^t\\e ^ [larticulare mentioned in 
clauses (<J), (h), (/'), ), (/) and {p) are exempt from 

attachmei2,t or sale whether before or after they are 
actually payable. 

( 2 ) Nothing in this section shall be deemed — 

(а) to exempt houses and other buildings 

(with the materials and the sites there- 
of and the lands immediately appur-' 
tenant thereto and necessary for their 
enjoyment) from attachment or sale 
in execution of decrfies - ibr reut....of 
any sucTf~ House, building, site or 
landvtJT” 

( б ) to affect the provisions of the Army Act 

or of any similar law for the time being 
in force. 


61 . The Local Government, with the previous 

PariiaUzemption the Governor General 

of agricuituiai iiro- m Council, may, by geneml or 
special order published in the local 
official Gazette, dcclarj^_that such portion of agri- 
cultural produce, or of anj^' class of agricultural 
prd'duce, as nmy appear to the Local Government 
to be necessary for the purpose of providing until 
the next harvest for the due cultivation of the land 
and for the support of the judgment-debtor and his 
family shall, in the case of all agriculturists or of 
any class of agriculturists, be exempted from liabi- 
lity to attachment or sale in execution of a decree. 


Bee. 271 . 62 . ( 1 ) No person executing a;ny process 

Seizure of proper- this Code directing or autho- 

ty in dwelling- rlzlng selzure of moveable property 
shall enter any dwelling-house 
after sunset and before sunrise. 


( 2 ) No outer door of a dwelling-house shall 
be broken open unless such dwelling-house is in 
the occupancy of the judgment-debtor and he 
refuses or in any way prevents access thereto, Imt 
when the person executing any such process has 
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duly gained access tu any dwelling-huuse, he may 
break open the door of aby room in which ho has 
reason to believe any such property to be. 

(3) Where a room in a dwelling-house is in the 
actual occupancy of a woman who according to the 
customs of the country, does not appear*in public, 
the person executing the process shall give notice 
to such womtn that she is at liberty to withdraw ; 
and, after allowing reasonable time for her to with- 
draw and giving her reasonable facility for with- 
drawing, he may enter such room for the purpose 
of seizing the property, using at the same time 
every precaution, consistent with these provisions, 
to prevent its clandestine removal. 


63(1) Whore property not in the custody of 
Vropcr.y»(t«.=Uea Hiiy coui t is Under attachment in 
ill execution of oxcutioH of uecTees ot inoro Courts 
than one, the Court which shall 
receive or realize such property 
and shall determine any claim thereto and any ob- 
jection to the attachment thereof shall be th e Cour t 
Qf highest grade, or where there is no diflerenee in 
{^ad6 between Such Court.s, the C ourt un der whose 
d ecree the property was first attaehod. 

(2) Nothing in this section shall be deemed to 
invalidate any proceeding taken by a Court execut- 
ting one of such decrees. 


61. Where an attachmen t has been made, any 
private tranj^er or tTelivery of the 
^bpefty attiicKed or of any in- 
terest therein and any payment to 


Private alioiiatiun 
of property ttft.er at- 
tach moiit to Ub 
vfjid. 


the judgment-debtor of any debL 
^ther monies contrary to* suen 


dividend or other monies contrary 
attachment, s hall be void as again st all claims en- 
forceable under the attachment 


Explanation. — For the purposes of this section, 
claims enforceable under an attachment include 
Qlaims for the rateable distribution of assets. 


Sec. 280. 


New. 


See. 270. 
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Sec 327. 


Sec. 320. 


66. Where immoveable property is sbld th exe* 

1 . 1 . > 4 -.I cution of a decree and such sale has 

Pun.h«op. title. absolute, the proE.erty.8ha» 

bo deemed to have vested in the purchaser froBP^e 
time wheti the property is sold and not Jirpi® ihe 
{iroe wTieh the sale “becoines absolute. 

66. (1) No suit shall be main tainSd against any 
person claiming title under a pufcTfasb" certifieij^ by 

rmx. the Court in su6h manfier as may 
chamr not niitintum bo prescribed on the ground that. 

pnl^rhMe tllO puicliase WaS JlMUlo Oil behalf 

behalf <)t piaintiit of tlic plaintift or Oil behalf of somo 
ono through^whoJU the plaintiff claims. 

(2) Nothing in this section slmll bar a suit to 
obtain a declaration that the name of any purchaser 
certified as aforesaid was inserted in the certificate 
fra’ucTuIenfly'or without Hie consent (if Iho renl 
gurcliueer^ (>r interfere .with the right of a third 
person to proci^ed against that property, though 
ostensibly sold to the certified purchaser, on the 
ground that it is liable to satisfy a claim of such 
third person against the real owner. 

67. The Local (Jovernmont, with the previous 
sanction of the (Jo\crnor (Jeneral in Council, may, 

Vo^^ol for lio^ai notification in the local official 
Oovemnionttoiimkc trazctte, make rules fur any local 

Inmfm evorlltloi. ot imposing coiiditioiis ill respect 

deorcosfor pnjiiieni of the Sale of ally clasR of interests 
® in land in execution of dociees tor 

the payment of money, whore sucli interests are so 
uneortain or undetermined as, in the opinion of the 
Local Government,^ to make it impossible to fix 
their value. 

Delegation to Collector of power to bxecutjb 

DECREES AGAINST IMMOVEABLE PROPERTY. 

68. The Local Gcjvornuieiit may, with the 
l»ow« to prwcr.be previous Sanction of the Governor 

rales for transferrins General in Council, declare, by 
tion‘rf^*SJ?tair*dS- * notification in the Igpal oji|cia.l 
Gazette, that in any lopal are» the 


rt)wer to prescribe 
rulua for transferring 
to Oolleotor ojtaon- 
tionof certain de* 
ereea. 
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ezeotttion of decrees in oases in which a Court has 
ordered any immoveable (iroperty to be sold, or the 
execution of any particular kind of such decrees, or 
the execution of decrees ordering the sale of any 
particular kind of, or interest in, immoveable pro- 
perty, shall be transferred to the Collector. 

69 . The provisions set forth in the Third New. 

PraVinion* <,f Sclicdulo shall apply to all oases in 
Third Hohednie to which the exocution of a decree has 
been transferred under the last pre- 
ceding section. 


70. (1) The Local Government may make rules 

Rule, of proedur.. c?»s‘«tent With the Rtou-aaid pro- 


visions 


Sec. 82(X 
Paras 2, 3. 


(«) for the transmission of the decree from 
the Court to the Collector, and foi re- 
gulating the procedure of the Collector 
and his subordinates in executing the 
same, and for retransmitting the decree 
from the Collector to the Court ; 

(6) conferring upon the Collector or any 
gazetted subordinate of the Collector all 
or any of the powers which the Court 
might exercise in the execution of the 
decree if the execution thereof had not 
been transferred to the Collector ; 

(c) providing for orders made by the Col- 
lector or any gazetted subordinate of 
the Collector, or orders made on appeal 
with respect to such orders, being sub- 
ject to appeal to, and revision by, supe- 
rior revenue-authorities as nearly as 
may be as the orders made by the Court, 
or orders made on appeal with respect 
to such orders, would be subject to 
appeal to, and revision by, appellate or 
revisional Courts under this Code or 
other law for the time being in force if 
,.^e decree had oot been <ttran8ferred to 
me Collector. 


a 
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Beo. 320, 
Para 4. 


(2) A power conferred by rules made under 
.Tttrisdiotion of sub-section (1) upon the Collector 
Civil Courts burrsd. or any gazetted subordinate of the 
Collector, or upon any appellate or revisional au- 
thority, shall not bp exerciseable by the Coui t or by 
any Court in exercise of any appellate or revisioii’al 
jurisdiction which it has with respect to decrees or 
orders of the Court. 


Seo. 320, 
Para 6. 


71 . 


Colloctor tlcfiuoci 
to bo acting judioi* 
ally. 


In executing a decree transferred to the" 
Colloctor und(3r section G8 the Col- 
lector and his subordinates shall bo 
deemed to be acting judicially. 


Seo. 326. 


authorise C<iUcutoi‘ 
to atav public Kale 
of laud. 


72 . (1) Where in any local area in which no 
^yho^e Court may declaration uiidcr section 68 is in 
force the property attached consists 
o^ land or of a share in land, and 
the Collector represents to the Court that the pub- 
lie sale of the land or share is objectionable and that 
satisfaction of the decree may be made within a 
reasonable period by a temporary alienation of the 
land or share, the Court may authorize the Collector 
to provide for such satisfaction in the manner recom- 
mended by him instead of proceeding to a sale of 
the land or share. 


(2) In every such case the provisions of sec- 
tions 61) to 71 and of any rules made in pursuance 
thereof shall apply so far as they are applicable. 


Distribution of assets. 

860.200. 73. (1) Where assets are held by a Court and 

i>roo«ed.ofex<K>u. persons than one have, 

tioB-nOe to bo rote- t he re ceipt of such assets, made 

wonc dwM»-hok^ appRoatfon to the Court for the 
oTfc execution of decree for thS|k pay- 

ment of money passed against the same judgment- 
debtor and have not obtained satisfaction thereof, 
the a ssets, aftflr deductin g the costs of realization, 
shall 1^ rateably distribu^ among fit! inch pursuns : 
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Provided as follows : — 

(a) where an 3 ' property is sold subiect to a 
ino rti^a^ e or chat^eitne mortg^oe or 
iiicumbraiiceT 'sKa^' not be oiimfed to 

shareTti aiiy surpTnii arising from saoh 

■■ - .••».■ - • ■* - 

(/f) where auj^ property liable to be sold in 
execution ut‘ it decree is subject to a 
mortgage or charge, the Court may, 
with the consent of the mortgagee or 
incumbrancer, order that the property 
be sold free from the mortgage or 
charge, giving to the mortgagee or 
incumbrancer the same interest in the 
proceeds of tlie sivle as he had in the 
property sold ; 

(r) wher^ any immoveable property is sold 
i n e^ e cufer iTbTa' d e cree orcleriiig its sale 
for tTie HTscIiarge oi‘ an incumbrance 
thereon, the” proceeds of sale shall be 
applied — 

first, in defraying the expenses of the 
sale ; ‘ 

secondly, in discharging the amount 

due uriderTFe "decree ; 

tliifdl y, i ll discharging the interest and 
priiTSplir' monies due on subsequent 
inc'umbrances (if any) ; and, 

fourlhly, rateably among the holders of 
decrees for the payment of money 
against the judgment-debtor, who 
have, prior to the sale of the pro- 
perty, applied to the Court which 
passed the decree ordering such sale- 
for execution of such decrees, and 
have not obtained satisiaotion ihere- 
of." 

(2) Where all or any of the assets liable to be 
rateattly distributed qiider t^is section are paid to 
a persem hot entitled to receive the same, any per- ' 
eon so entitled may sue each person ,to compel him 
to refund the assets. 
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(S) Nothing in this section affects any right of 
the Government 

Rksistanoe to Execution. 

See. 880. 74- Wliere the Court is satisfied thair 

ReBia(AnM‘ to cxo- holder of a decree the posses- 
oution. gion of immoveable property or 

that the parchfisor of iinnioveablo property sold in 
execution of a decree has been resisted or obstruco|i 
ted in obtaining possession of the .proper^ by the 
judgment-debtor or some person on his behalf and 
that such resistance or obstruction was without any 
just cause, the Court may, at the instance of the 
decree-holder or purchaser, order the judgment- 
debtor or such other person to he detained in the 
civil prison for a term which may extend to thirty 
days and may further direct tliat the dccreo-holder 
or purcliaser he put into po!»scssion of the property. 
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PART III. 

INCIDENTAL PROCEEDINGS. 

OuMMISSlONH. 


75- "Subject tt) such conditions and limitations 


Power of Ckiuri t/O 
itieuo ooniinisNicnm. 


as may be prescribed, the Court 
may issue a commission — 


Neur* 


(a) Uy examine any person ; 

(h) to make a loc a l inves tig ation ; 

(c) to examine or adjust accounts : or 
(rf) to malce a jpartituaC*^*” 

It. (1) A commission for the examination of See. 886. 

GoinniMon toaii' any person may be issued to any 
other Court. Court (not being a High Court) 

situate in a province other than the {trovince in 
which the Court of issue is situate and having 
jurisdiction in the place in which the person to bo 
examined resides. 


(2) Every Court receiving a commission for 
the examination of any person under sub-seotioii 
(1) shall examine him or cause him to be examined 
pursuant thereto, and the commission, when it has 
been duly executed, shall be returned together 
with the evidence taken under it to the Court from 
which it was issued, unless the order for issuing the 
commission has otherwi.se directed, in which case 
the commission shall be returned in terms of such 
order. 


In lieu of issuing a commission the Court 
'may issue a letter of request to 
examine a witness residing at 
any place not within British India. 


77. 

Letter <if request. 


78. The provisions as to the execution and 
Commiaiiona iimicd retum of commissions for the 
by foreign Ckrarta. examination of witnesses shall 
apply to commissions issued by — 


New. 


See. 3D1. 
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(a) Courts situate* beyond the limits of 
British India and established or con- 
tinued by the authority of His Majes^ 
or of the Governor General in Council, 
or 

(h) Courts situate in any part of the British 
Empire other than British India, or 
(c) Courts of any foreign country for the 
time being in alliance with His Maj- 
esty. 
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PART IV. 

SUITS IN PARTICULAR CASES. 

SoiTS BT OR AOAIN3T TH8 O-OVBRNHENT OB 
PoBLtO OfFtOBRS IN THRIR OFPIOIAI. CAPACITT. 

79. (1) Suits by or a|;ninst the Government 8«o. 416 
Smt«i)yorft^vn«t shall be instituted by or njrainst 

Oovornmont. the Secretary of State for India in 

Council. 

(2) Nothing in this section shall be deemed 
to limit or otherwise affect any information ex- 
hibited by the Advocate Genercd in exercise of the 
power declared by section 111 of the East India 
Company Act, 1813. 

80. No t 

Soiu V 

public officer in his official Vapacif.y, u ntfi' t be ox- 
Ynwttotl Hf tvvo months next after ripticg io . w.dtum 
h^q''bee n,'1p tEe case of the Secretary of State in 
Council, delivered to, or loft at the office of, a 
Secretary to the Local Government or the Collector 
of the district, and, in the case of a public officer, 
d elivered to him or left at his office, stating the 
ea^e of aotiun, the name, description and place of 
residence of the plaintiff and the relief wnioh he 
claims ; and the plaint shall contain a statement 
that such notice nas been so delivered or left. 

81. In a suit instituted against a public officer Seos. 426, 

R,omption fro... i" purporting 428. 

arrest and personal to be donc by him in his omcial 
•ppearanoc. capacity— 

(a) the defendant shall not bo liable to arrest 
nor his property to attachment other- 
wise than in execution of a decree, and. 


t shall bn instituted ay.iinat the 
Sp Qi-otary of_Sta.ta,.i^iC»Jlidia in See. 424. 
Council, or against a public officer 
' acT DurDoi’tinsr to bo done bv such 
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Baa 429. 


Sao. 430. 


(b) where the Co aat is sa tisfied that the 

defoliant cannot absenVBlffiself from 

his uul^ -withuuf^elnmipot fo the 

pMicrservioe, it sh all exempt Jiim from 

* , , ' "" 

appear!)^ jn person. 

82. (1) Where the decree is agaiast ^the 
Kxcoution ot Secretary of State for India In 

decree. Council or against a pahlio officer' 

in respect of any such act as aforesaid, a time shall 
be specified in the decree within wnich it shall be 
satisfied ; and, if the decree is not satisfied within 
the time so specified, the Court shall report the 
case for the orders of the Local Governtneiit. 

(2) Execution shall not be issued on any such 
decree unless it roinaius unsatisfied fur the period 
of three months computed from the date of such 
report. 

Suns BY Aliens .and by ok ao.vinst Fokeion 
AND Native Bulbus. 

83. (t) Alien enemies residing in British 
When aliens may India with the permission of the 

Governor General in Council, and 
alien friends, may sue in the Courts of British 
India, as if they were subjects of His Majesty. 

(2) No alien enc'my residing in British India 
without such permission, or residing in a foreign 
country, shall sue m any of such Courts. 

Eocplamitim . — Every person residing in a 
foreign country the Government of which is at war 
with the United Kingdom of Great Britain and 
Ireland, and carrying on business in that country 
without a license in that behalf under the hand of 
one of his Majesty’s Secretaries of State or of a 
Secretary to the Government of India, shall, for 
the purpose of sub-section (2), be deemed to be an 
alien miemy residing in a foreign country. 

84. (1) A foreign State may sue in any 

When foreign Court of British India ; 

SUtw moy him. 


Bm. 481. 
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Provided that such State has been recognized 
by His Majesty or by the Governor General in 
^unoil : 

Provided, also, that the object of the suit is 
to en£prco a private right vented in the head of such 
Stuw or hi any o6Soei' of such State in his public 
capacity. 

(2)‘ Every CSourt shall take judicial notice of 
the fact that a foreign State has or has not been 
recognized by His Majesty or by tlie Governor- 
General ill Council. 

85. (1) Persona specially appointed by order 

Peraon^ dpooinUy of the Govomiuent at the request 
appoint^ by (iov- jjjjy Sovereign Prince or Puling 
or (lerend {or Priiioes Gliiet, whether in subordinate 
or Chief*. alHatice with the British Govern- 

ment or otherwise, and whether residing within or 
without British India, or at the request' of any 
person coinputent, in the opinion of the Govern- 
raent, to act on behalf of such Prince or Chief, to 
prosecute or defend any suit on his behalf, shall be 
deemed to be the recognized agents by whom 
appearances, acts and applications under this Code 
may be made or done on behalf of such Prince or 
Chief. 

(2) An appointment under this section may 
be made for the purpose of a specided suit or of 
several specified suits, or for the purpose of all such 
suits as it may from time to time bo necessary 
to prosecute or defend on behalf of the Prince or 
Chief. 

(S) A person appointed under this section may 
authorize or appoint persons to make appearances 
and applications and do acts in any such suit or 
suits as if he were himself a party thereto. 

86> (1) Any such Prince or Chief, and any 8eo. 433. 

Bviu ft ftinut »™l»®®»dor or envoy of a foreign 
PriM^^iefSTftm- State, may, with the consent of 
hftMftdmt *nd an- Governor General in Council, 

^ certified by the signature of a 

Secretary to the Government of India, but nut 



cm THE CODE Of cmt fROCEDVRB. CNc. Kt. 

withoat such conaent, be/^ued in any oom potent 
Court. 

(2) Such consent may be given with respect 
to a specified suit or to several specified suits, or 
with respect to all suits of any specified class or> 
classes, and may specify, in the case of any suit or 
class of suits, the Court in which the Prince, Chief, 
ambassador or envoy may be sued ; but it shall 
not be given unless it appears to the Government 
that the Prince, Chief, ambassador or envoy — 

(a) has instituted a suit in the Court against 
the persons desiring to sue him, or 
{b) by himself or another trades within the 
local limits of the jurisdiction of the 
Court, or 

(c) is in possession of immoveable property 
situate within those limits and is to be 
sued with reference to such property or 
for money charged thereon. 

{:)) No such Prince, Chief, ambassador or 
envoy shall be arrested under this Code, and, ex- 
cept with the consent of the fTovornor General in 
Council certified as nforesaitl, no decree shall be ex- 
ecuted again.at the property of any such Prince, 
Chief, ambassador or envoy. 

(4) The Governor General in Council inaj^, by 
notification in the Gazette of India, authorize a 
Local (Tovernment and utiy Sec-i'etary to that 
Government to exercise, with respect to any Prince, 
Chief, ambassador or envoy named in the notifica- 
tion, the functions assigned hy the fore-going sub- 
sections to the Governor General in Council and a 
Secretary to the Government of India, respectively. 

(5) A person may, as a tenant of immoveable 
property, sue, without such consent as is mentioned 
m this section, a Prince, Chief, ambassador or 
envoy from whom he holds or claims to hold the 
property. 

87. A Sovereign Prince or Holing Chief may 
Style of Prinees sue, and shall be sued, in the name 
and Chief R M perkiee of his State: 
to Hllits. 
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Provided that in gi\di)g the consent referred to 
in the foregoing section the Governor General in 
Council or the Local Government, as the case mav 
be, may direct that any such Prince or Chief shall 
be sued in the name of an agent or in any other 
name. 


Intkkplbader. 

88 . Where two or more persons claim ad- 

Whew mterpio*. vewfly to one another the same 
dor null may \» m»- debt, Hum of money or other pro- 
titwtod. perty, moveable or immoveable, 

from ano^r„ji§rsoii, who claims nti iuteregit therein 
other than fur charges or costs and w ho is rea dy 
to pay or deliver it to ^^^righ^^LZoM^^ 
sucn^lliei pel sun limy 'tUsiriule a suit of inter- 
plos^r against all the claimants for the purpose of 
obtaining a decision as to the person to whom 
th§ pffiymont or delivery shall be niado, and of 
obtaining indemnity for himself: 

Provided that whore any suit pending in 
vhich the lights of all parties can properly bo 
decided, no such suit of intcr|)lea(ler shall be 
instituted. 


evil 


See. 470. 
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Sec. 506. 


Sec. 627. 


New 


PART V. 

SPECIAL PROCEEDINGS. 

A BBITRATION. 

89 (1) Savo in su far as is otherwise provided 
, , . , by ihe Indian Arbitration Act, 

1 II ra ion ^ other law for the 

time beinij; in foice, all references to arbitration 
whether by an order in a suit or otherwise, and all 
proceedings thereunder, shall be governed by the 
provisions contained in the Secoinl Schedule. 

(2) The provisions of the Second Schedule 
shall not udect any arbitration pending at the 
commencement of this Code, but shall apply 
to any arbitration after that date under any agree- 
ment or reference made before the commencement 
of this Code. 


Spkcial Cask. 

90. Where any persons agree in writing to 
j>..w«rto»((itrc(v«s statc a cssc for the opinion of the 
furojumonofCooit. Court, then the Court shall try 
and doterinine the same in the manner prescribed. 


Suns KELATINO TO PoBl.IO MaTTKBH. 


91. (1) In the case of a pu blic numncejthe 
.. Advocate " General, of t\vo or lutflfi. 

u ■ lo iiuiiiau(.i.fi p'gfsigijs "liaving obtaiiied the con- 
sent in WTiting-of ’th^ Advocate Gehm’iiiTt . may 
idSlttirte a'sujt, though no special damage has been 
caused, for a declaration and injunction or for such 
other relief as may bh tippropriato to the circums- 
tances of the case. 


(2) Nothing in this section shall be deemed to 
limit or otherwise affect any right of suit which 
may exist independently of its provisions. 
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22- (l) Id the case of any alleged breach of 8«o. 089. 

Public ohuritic. or constructive 

created for public purposes of a 
charitable or religious nalij^reT or where the direc- 
tion “ of IRe Court is deemed necessary for the 
administration of any such trust, the 4-dvocate 
General, or two or more persons having aii interest 
in the trust and having obtained the consent in 
WPtlllig of the A.(lvocnte General, may institute a 
suitii whether contentious or not, in tim priiy;j|pai 
Civil Court of origiuftl,j5AcisdifitWlLpr in aiiy other 
CWSft" empowered in that behalf by the Li^cnl 
Government within tlie local limits of whoso juris- 
diction the whole or any part of the subject-matter 
of the trust is situate to obtain a decree — 


(a) removing jsny trustee; 

(b) appointing a now trustee ; 

U-) vesting any pr«>p6PlyTh a trustee ; 

(c/) di recting acconnt .s and inquiries ; 

(p) declaring what proportion of the trust- 
property or of the intere.st therein shall 
be allocated to any particuKir object of 
the tru.«t ; 

(/) authorizing the whole or any part oi 
the trust-proporty to he let, sold, mort- 
gaged or exchanged : 

(//) settlin g a scheme ; or 
(b) granting such further or other relief as 
the nature of the case may require. 

<2) Sav;a.,afl.p:Qyidfid. by .tlifi iieUgiQua Endow- 
ments Act, 1863, no suit claiming any of the reliefs 
specined in sub'^section (11 shall be instituted in 
respect of any such trust as is therein referred to 
except in conformity with the provisions of that 
sub-section. 

93 . The powers conferred by sections 91 and S«o. C39, 
Exeruiae of power* 92 011 the Advocatc General may, “'P**"*- 
outside the Presidency- to wqs, be, 
town*. With the previous sanction of the 

Local Government, exercised also by the Collector 
or by such cfHoer as the Local Government may 
appoint in this behalf. 
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PART VI. 

SUPPLEMENTAL PROCEEDINGS. 

94 . In order to prevent the ends of justice 
Supiiietuenui pro- iroiii being defeated tlie Court iiiay, 
i-uedinK*. if it is SO prescribed, — 

(a) issue a v^arrant to arrest the defendant 
and bring him before thd Court to show 
cause why he should not give security 
for his uppeurance, iiiid if he fails to 
comply with any order for security 
commit him to the civil prison ; 

(It) direct the defendant to furnish security 
to'produce any " junperty beTouging to 
lUfu and to place the same at the dispo- 
sal of the Court or order the attach- 
ment of any property ; 

(c) grant a ten^iorary injunction and in case 

of'disobedience commit the-person guilty 
thereof to the civil prison and order 
that his property be attached and sold ; 

(d) apjioint a receiver of any property and 
enforce the performance of his duties by 
attaching and selling his property ; 

(e) make such other interlocutory orders as 

may appear to the Court t<>' Wjust and 
convenient. 

96. (1) tv hero, in any suit in which an arrest 
Compeusatio.. fo. attachment has been effected or 
obtttuiingairoKt, nt a temporary injunction granted 

th. la..t ,,roc«li,.g .eotio..,- 

gruiinilH. 

(a) it appears to the C<»urt that such arrest, 
attachment or injunction was applied 
for on insufhoient grounds, or 
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{b) the suit of the plaintiff fails and it 
appears to th^ Court that there was no 
reasonable or probable ground for insti- 
tuting the same, 

the defendant may apply to the Court, and the 
Court may, upon such application, H\yard against 
the plaintiff by its order such amount, not exeee- 
ding one thousand mpees, as it decMns a reasonable 
cbhipensairon to the defendant for the expense or 
injury caused to liim : 

Provided that a (Jonrt shall not award, under 
this section, an amount exceeding the limits of its 
pecuniary iurisdiction. 

(2) An order doterminiug any such aj)plica- 
tion shall bar any suit for eonipensation in respect 
of such arrest, attachment or injunotion. 
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PART VII. 

APPEALS. 

Ai’PIALS pbom Obioimal Dbcrbbs. 

Beo. 640. 96- (1) Save where otherwise expressly pro* 

AppMi from ori. ^ided in the body of this Code or 
ginaideoreo. by any Other law for the time 

being in force, an a ppeal shall lie j^ oin eyerjg. decree 
passed by any Court exercising original junscttetmti 
to the Court authorized to lieur appeals from the 
decisions of such Court. 

(2) An appeal may lie from an original dectee 
passed ex 

(S) No appeal shall lie from a decree pwsed 
by the CoilTt With the consent of parties. 

New. 97. Where any party airg rieved by a preli- 

Appvaifrom Snai iiiinary decree passed# after the 
I.'SjMfrompTei.m" onmnreh“cerneiil ’ of this Code does 
nary dccroo. not appeal froin , 8ttcb iJocreeTne 

shall be precluded froTnmirpu ting, its eorrectness'ln 
an ^' lVppe Bl~"WhtcTt ~ ThtCy be prelerred frsjOSCB'nal 
decree. 


98. (1) Where an appeal is heard by a Bench 

l>wi«on where of two oi* more Judges, the appeal 
kppeai beard by twu shall be decided in accordance with 
or more Judges. the opinion of sucli Judges or of 
fhe majority (if any) of such Judges. 

(2) Where there is no such majority which 
concurs in a judgment varying or reversing the 
decree appealed from, such decree shall be con- 
firmed : 

Provided that where the Bench hearing the 
appeal is composed of two Judges belonging to a 
Court consisting of more than two Judges, and the 
Judges composing ^e Blnch differ in* opinion on a 
point of law, they may state the point ot law Upon 
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which th^ differ, and the appeal bhall then he 
heard u{>un that point only by one or more of the 
other Judges, and such point shall bo decided 
according to the opinion of the majority (if any) of 
the Judges who have heard the appeal, including 
those who first heard it. 

99. No docroe shall br rovt^rsod or substanti- |Beo. 678. 
No .Wcfoe to bo varied, nor shall any case bo 

leversed or inoclifml reniHllUcd, III appeal Oil J^fOOUllt of 

JiV' not""ffo?nn« "iS}: I^rtjps or" causes 

merits or juriwiK* ao f iQii or aiiv eiTor. dofei'Jt or 

irri^Tartt^ u i aiiy * |>yoceQdinga'~iu 
the suit, not aftectTiig ITieriTents of the case or the 
jurisdroHoiT of the Ctiurt 


ArrKALH FROM Affkllati: Dkchhks. 


100. ( 1 ) Save where otlierwise expressly 3 ^^. 53 ^ 

^ ^ , provided in the body of tliis Code 

eeon apptja . otlicr law for the time 

being ill force, an appeal shall lie to the High 
Court fronifipvery decree passed in appeal by any 
Court subordinate to a High Court, on any of the 
following grounds, namely : — 

(а) the d^ision being contrary to law or to 

some usage having the foiTe of law ; 

( б ) the decision having failed to determine 

some material issue of law or usage 
having the force of law ; 

(c) a substantial error or defect in tht» pro- 
cedure provided by this Code or by any 
other law for the time being in force, 
which may })o&sibly have produced 
error or defect in the decision of the 
case upon the merits. 

( 2 ) An appeal may lie under this section from 
an appellate decree passed ex parte. 

101. No second appeal shall lie except on the 335 
e^d appeal on grounds mentioned in section 100 . 

no oibe? grounds. 


0 
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102- No second apyeal shall lie in any suit of 
No oppeai the nature cognizable by Courts 

in ooruin raiti. of Small Causes, when the amount 
or value of the subject-matter of the original suit 
does not exceed five hundred rupees. 

103- In any second appeal, the High Court 

Power of High if evidence on the record 

Court to <ioiorinine is sufficient, determine any issue 
imuei of furl. jj^ygnj^ary for the disposal 

of the appeal but not determined by the lower 
appellate Court. 

ApPKA 1-S KR(tM OrDKKs. 

104. (l) An apj>oal shall lie tVoin the follovv- 

Ordcr from wliich f)rcTc*l*S, jTUrt fiJlVO flS (>thGt*WIStJ 

appeal Ii«h. expressly provided in the hody of 

this Code or hy any law for tlie time being in force 
from no other orders : — 

(a) an order superseding an arbitration 
wliere the award has not hoen comple- 
ted within the period allowed by the; 
Courts 

(h) an order on an awanl stated in the f(»rrii 
j)f a special case ; 

(r) an order modilying or cmTccting an 
award ; 

(</) an order liling or refusing to tile an 
agreement to refer to arbitration ; 

(c) an order staying or refusing to stay a 
suit where there is an agreement to 
refer to arbitration ; 

{/) an order filing or refusing to file an 
award in an arbitration without the 
intervention of the Court ; 

(//) an order under section 95 ; 

(A),' an order under any of the provisions of 
this Code imposing a fine or directing 
the arrest or detention in the civil 
prison of any person except where such 
arrest or detention is in execution of a 
decree ; 
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(i) any order made under rules from which 
an appeal is expressly allowed by rules. 

(2) No appeal shall lie from any order passed 
in appeal under this section. 


106. (1) Save as otherwise expressly provid- S®®* 591. 

3 ed, no appeal shall lie U'om any 

Other ordorn. , ^ ^ ± * ^ 

order made by a Court in the ex- 
ercise of its original or appellate jurisdiction ; but, 
where a decree is ap{)caled from, any error, defect 
or irregularity in any order, atteeting the decision 
of the case, may be set forth as a ground of objec 
tion in the nn'iiioratulnni of appeal. 

(2) Notwithstanding anything contained in 
sub-section (l), wliere any party aggrieved by an 
order of remand made after the cominencemont of 


this ( V)de from which an appeal lies does not appeal 
therefrom, ho shall tliereafter be pi‘ecluded from 
disputing its correctness. 


108. VVhore an appeal from any order is al- Sec 680. 
lowed, it shall lie to the Court to 
hem appeals wliicli ail appeal would \ui from the 
(lecroo in the strit in which such 
order w^as made, or where such order is made by a 
Court (not being a Ifigli Court) iu the. exercise of 
Hp[)ellate jurisdiction, then to the High Couit. 


General Provision^ relating to Appeal.^. 

107. (1) Subject to such eonditions and limit- New. 
ations as may he prescribed, an 
Ai 4 )cllate Court shall have 
power — 

(а) to deterinine a case Knally ; 

(б) to remand a case ; 

(c) to fra me Is sues and refer them for trial ; 

(//) to talte addrtTonal evidence or require 
such'^evidoncG to be taken. 

(2) Subject as af()resaid, the Appellate Court Qec. 682, 
sli.ill have the same iiowers and shall jierform as Para 1. 
nearly as may be the same duties as are conferred 
and imposed by this Code on Courts of original 
jurisdiction iu respect of suits instituted therein. 
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Beoa. 587« 

000 . 


Beo. 000. 


Sec. 606. 


108> The provisions of this Part relating to 
Piosoaure in .p ttpi>e«ls 'from Original decrees shall, 


frutn appellate 
(lecreeH and urdvro. 


hu far as may be, apply to 
appeals — 

(a) from appellate decrees, and 
(A) from orders made under this Code or 
under any specitd or local law in which 
a diiferent procedure is not provided. 


Afpbals to the Kino in Council. 

109. Subject to such rules as may, from time 
to time be made by His Majesty in 
Council regarding appeals Troin the 
Courts of British India, and to the 
provisions hereinafter contained, an appeal shall lie 
to His Majesty in Council -- 

(а) from any decree or final order passed 

on appeal by a Hitvh Court or by any 
other (yonrt of final appellate jurisdic- 
tion ; 

(б) from any decree or final order jiassed 

by a riijijh Court in the exercise of 
original civil jurisdiction ; and 

(c) from any decree or onler, when the case, 
as liereinafter i^nnidcd, is cerufied to 
be a fit one for appeal to His Majesty 
in Ccmncil. 

no. In cHch of the cjihcs inenlionGd in 

Vuluo of hUlijiTt clauses (a) and (f») of section 109 , 
the amount or value of the sub- 
ject-matter of the .suit in the Court of first instaiiee 
must he ten thousand rupees or upwards, and the 
amount or value of tlie subject-matter in dispute 
on appeal to His Majesty in Council must be the 
same sum or upwards, 

or the decree or final order must involve, 
directly or indirectly, some claim or question to or 
respecting property of like amount or value, 

and where the decree or final order appealed 
from affirms the decision of the Court immediately 
below the Court passing such decree or final order, 
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the appeal must involve noiae Rubstantinl question 
of law. 

111. Notwithstanding anything contained in 8^7. 

Barof ceruiii ap. section 1 09, no appeal shall lie to 
His Majesty in Council — 

(rt) from the decree or order of one Judge 
of a High Court established under the 
Indian High Courts Act, 1861, or of 
one Judge of a Hivisi*)!! Court, or of 
two or more Judges of such High 
Court, or of a Division Court consti- 
tuted by two or more Judges of such 
High Court, where sucli Judges are 
equally divided in opinion, and do not 
amount in number to a majority of the 
whole of the Judges of the High Court 
at the time being ; or 

(6) from any decree from which undi^r section 
102 no second apj)eal lies. 

112. (1) Nothing con- Seo. 016. 

tained in thi.s Code 

shall be deemed 

(a) to bar the full and uiujualified exercise 
of His Majesty’s pleasure in receiving 
or rejecting a})peais to His Majesty in 
Council, or otherwise howsoever, or 

(h) to interfere with any rules made by the 
Judi(<ia1 Committee of the Privy 
Council, and for the time being in force, 
for the presentation of appeals tf> His 
Majeatj^ in Council, or their conduct 
before the said Judicial Committee. 

(2) Nothing herein contained applies to any 
matter of criminal or admiralty or vice-admiralty 
jurisdiction, or to appeals fi’om orders and decrees 
of Prize Courts. 
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PART VIII. 

REFERENCE. REVIEW AND REVISION. 

113- Subject to such conditions and limit- 
ations H.S may l>o prescribed, any l 
CoMt ' ^'*''** Cour^jiiaj state a case and reTer j 
the same tor the opinion of the 
High Court, and the High Court may make such 
order tliefeori as it thinks fit. 

114. Subject as aforesaid, any 
person considering himself ag- 
grieved- 

(a) by._a decree ur order from which an 
appeal is allowed by this Code, but 
from wliich no appeal has been pre- 
ferred, 

(/>) by a decree «>i* order from which no ap- * 
peal is allowed hy this Code, or 

(c) by a decision on a ri»ferciice from a Court 
()f Small C^iuses, 

may <\pply for 4 review' of judgment to the Court 
which passed the deeroe or inau^e the order, and the 
Court may make such order thereon as it thinks 
fit. 


115 . The High Court may call for the record 
„ , of any case which has been decid- 

ed by any Court subordinate to 
such High Court and in which no appeal lies there- 
to, and if such subordinate Court appears — 

(a) to liave exercised a jurisdiction not vest- 
ed iti it by hnv, or 

(b) to have failed to exercise a jurisdiction 

so vested, or 
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(c) to have acted in the exercise of its juris- 
diction illegally or with material irre- 
gularity, 

the High Court may make such order in the case 
as it thinks lit. 
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PART IX. 

SPECIAL PROVISIONS RELATING TO THE CHARTERED 
HIGH COURTS. 

Beo. 681. 116. Tliis Part appHea only to Hij?h Courtfi 

r»,tt«.M.pivonu »'■ , hereafter be 

to vv\ lain Hi^ii cstabliHhod uiKii'r the Iiidian Hip;h 
Coiirl.a Act, 1801 . 

Seo. 632. 117. Save as j>rovided in this Part or in Part 

Application ot X or ill rulcs, the provisions of this 
CoiUitolligiiCoiiiii. (Jode shall apply to such Hi^h 

Courts. 

Beo. 634 . 118. Where any such Hijfli Clourt considers 

Exo.Mit.oi. of it necessary that a decree passed 
(ifcreo iinfoio AM- ill tho cxcrcLsi' Of it« Original civil 
(•i*rtaiiuiuntof coHiM. jurifidictioii should be executed 

before the amount of the costs incurred in the 
suit can be ascertained by taxation, the Court 
ina}^ order that the decree sliall be executed 
forthwith, except as to so mucli thereof as relates 
to the costs ; 

and, as to so much thereof as relates to the 
co.-ts, that the decree may he executed as soon as 
the amount of the costs shall be ascertained by 
taxation. 


U MHii t ho I 

J H^rHOIlH nob to All 
Ircfts Court. 


Beo 636. 119. Nothing in this Code shall bo deemed 

to authorize any person on behalf 
of another to address the Court 
in the exercise of its original civil 
jurisdiction, or to examine witnesses, except where 
the Coart shall have in the exercise of the power 
conferred by its charter authorized him so to do, 
or to interfere with the power of the High Court 
to make rules concerning advocates, vakils and 
attorneys. 
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120 . (1) The followjpg provisions shall not 
Provuiojrt not »pply to the High Court in the 
upHboiiie to High exercise of its original civil juris- 
civil or iiienfvont dictioii, namely, sections in, 17 

jaricdiolioii. aijfl 


(2) Nothing in this Code shall extend or apply 
to any Judge of a High Court in the exercise of 
jurisdiction as an Tii'<(>ivont Court. 


Bees. 038; 
689. 



cauui 


New. 


New. 


New 
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PART X. 

Bules. 

121. The rules in the First Schedule shall 
Kfloct of rules in hftve effect as if enacted in the 

First Schedule body of this Code until annulled or 
altered in accordance with the provisions of this 
Part. 

122. Hi<fh Courts (*stablished under the 

Power Ilf ooriuin Tfidiaii Courtfi Act, 1861, 

HiKhOouit^toniiiko aiid the Chief Courts of the 
*^'*'*‘® Punjab and Lower Burma, may, 

from time to time after previous publication make 
rules regulating their own procedure and the 
firocedure of the Civil Courts subject to their 
Huperintondeiice, ami may by such rules annul, 
alter or add to all or any of the rules in the First 
Schedule. 

123. (1) A Committee, to be called the Rule 
l^1..^tltut.<,n of Committee, shall he constituted 

Ruh Column tecM 111 at each of the towns of Calcutta, 
coitK.ii iiioMmci. Madras, Bombay, Allahabad, 

Lahore and Kangoon. 

(‘J) Each such (Jommittec shall consist of the 
following [H'lsons^ n miely ; 

(o) tin ec Judges of the High Court estah- 
lished at the town at whicli such Com- 
mittee is constituted, one of whom at 
l(»asl lias seived as a District Judge or 
(in the Punjab or Burma) a Divisional 
Judge for three years. 

(//) a barrislei practising in that Court, 

(c) an advcjcato (nut being a barrister) or 
vakil or pleader enrolled in that Court, 
(n{) a Judge of a Civil Court subordinate to 
the High Court, and 
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{e) in the towns, of Calcutta, Madras and 
Bombay, an attorney. 

(8) The members of each such Committee 
Diiall be appointed by the Chief Justice or Chief 
Judge, who shall also nominate one of their number 
to be president : 

Provided that, if the Chief Justice or Chief 
Judge- elects to be himself a member of a Com- 
mittee, the number of other Judges appointed to 
be members shall be two, and the Chief Justice or 
Chief Judge shall be the President «)f the Com- 
mittee. 

(4) Each member of any such Committee shall 
hold office for such period as may be prescribed by 
the Chief Justice or Chief Judge in this behalf ; 
and whenever any member retires, resigns, dies or 
ceases to reside in the province in which the Com- 
mittee was constituted, or becomes incapable of 
acting as a member of the Committee, the said 
Chief Justice or Chief Judge may appoint another 
person to be a member in his stead. 

(5) There shall be a Secretary to each such 
Committee, who shall be appointed by the Chief 
Justice or Chief Judge and shall receive such re- 
muneration as may be provided in this behalf by 
the Governor General in Council or by the Jjocal 
Government, as the case may be. 

124. Every Rule Coinmitteo shall make a 
Committee to re- report to the High Court estab- 

port to High Court, lished at the tt)wn at which it is 
constituted on any proposal to annul, alter or add 
to the rules in the First Schedule or to make new 
rules, and before making any rules under section 
122 the High Court shall take such report into 
consideration. 

125. High Courts, other than the Courts 
Power of other Bpecified in sectiou 122, may exer- 

High Oonrto to 0186 the powers conferred by that 
imke miae. section in such manner and subject 

to such conditions as the Governor General in 
Council may determine : 
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New. 


New. 


Provided that any suofa^High Coart may, after 
previous publication, make a rule extending within 
the local limits of its jurisdiction any rules which 
have been made by any other High Courts 

126. Rules made under the foregoing provi* 
Rules eui^eot to sions shall be subject to the pre- 

wnotion. vious Sanction of the following 

authorities, namely : — 

(a) if the rule is made by a High Court es* 
tablished under the Indian High Courts 
Act, 1861, to the sanction of the 
authority prescribed by section 15 of 
that Act for rules made under that 
section ; 

{b) if the rule iB made by any other High 
Court, to the sanction of the Local 
Government. 

127. Rules so made and sanctioned shall be 
Pubiicfttion of published in the Gazette of India 

niioi. or in the local ofBoial Gazette, as 

the case may be, and shall from the date of pub- 
lication or from such other date as may be speciii* 
ed have the same force and effect, within the local 
limits of the jurisdiction of the High Court which 
made them, as if they had been contained in the 
First Schedule. 

128- (1) Such rules shall be not inconsistent 
Mftttow for whici. with the provisions in the body 
rule! iwiy provide. of this Code, but, subject thereto, 
may provide for any matters relating to the pro- 
cedure of Civil Courts. 

(2) In particular, and without prejudice to the 
geniality of the powers conferred by sub-section 
(1), such rules may provide for all or any of the 
following matters, namely : — 

(a) the service of summonses, notices and 
other processes by post or in any other 
manner either generally or in any 
specified areas, and the proof of such 
service ; 
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(b) the maintenance and custody, while 
under atta^ment, of liye-stook and 
other moveable property, the fees 
payable for such maintenance and 
custody, the sale of such live-stock 
and property and the proceeds of such 
sale ; 

(<;) procedure in suits by way of counter- 
claim, and the valuation of such suits 
for the purposes of jurisdiction ; 

{d) procedure in garnishee and charging 
orders either in addition to, or in 
substitution for, the attachment and 
sale of debts : 

(«) procedure where the defendant claims 
to be entitled to contribution or in- 
demnity over against any person wheth- 
er a party to the suit or not ,* 

(/) summary procedure — 

(i) in suits in which the plaintiff seeks 
only to recover a debt or liquidated 
demand in money payable by the 
defendant with or without interest, 
arising — 

on a contract express or implied : or 

on an enactment where the sum 
sought to be recovered is a fixed 
sum of money or in the nature of a 
debt other than a penalty ; or 

on a guarantee, where the claim 
against the principal is in res- 
pect of a debt or a liquidated de- 
mand only ; or 
on a trust ; or 

(;7) in suits for the recovery of immove- 
able property, with or without a 
claim for rent or mesne profits, by 
a landlord against a tenant whose 
term lias expired or has been duly 
determined oy notice to quit, or has 
become liable to forfeiture for non* 
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payment of fent, or against persons ' 
claiming under such tenant ; 

(g) procedure by way of originating sum- 
mons ; 

(A) consolidation of suits, appeals and other 
proceedings ; 

(/) delegation to any Registrar, Protho-no- 
tary or Master or other official of the 
Court of any judicial, quasi-judicial and 
non- judicial duties ; and 

(/) all forms, registers, hooks, entries and 
HC-couiit.s Avhich may bu neces'-ary oi 
desirable for the ti.nisaction of the 
business of Civil (^>Ilrts 

129 Notwithstwiidiii” .‘inything in this Code, 

Powoi of Chart t f Higl, (\)urt estahlished under 

ed High Coiirta t4i liidiau Courts Act, 

thur original civil may iiuike Hueh rules not 

pKicaiuK inconsistent with the Letters 

Patent eatablishiug it to lugulate its own prooo- 
dure in the exercise of its original civil jurisdiction 
as it shall think Hi, and notliing herein contained 
shall affect the validity of any such rules in force 
at the coiniuencement of this Code. 


130 A PTish C\>urt not cstablihlied under the 
Puwttr of oihei Indian High (’ourts Act, 1 8t> 1 , may, 
High Com u til mako with the iirevious sanction of the 

iiiliH as to iiiiittfis 1 1 * 1 .1 

otiuM than pnHt JjochI <TOveriinient, make, witli 
respetjt to any matter other than 
procedure, any rule which any Hiprh Court so 
established mi^ht, under section 15 of that Act, 
make with respect to any such matter for any part 
of the territories under its jurisdiction which is not 
included within the limits of a Piesideiicy-towii. 


Publitalion of iiilt ** 


131 Rules made in accordance with section 
129 or section l.*10 shall be pub- 
lished in the (Gazette of India or in 
the local official Gazette, as the case may be, and 
shall from the date of puhlicritiuii or from such 
other date as may be ^^pecified have the force of law. 
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PART XI. 

MlBCKLliANROrS. 

132. (1) Wo men who, according to the cus- 

„ , toms and manners of the country, 

Gxoniptiou of cjcr- t . i j i n i j. 

tiiiii wonioii from ought iiot to be coiiipellect to ap- 

perHonai appear- pear ill public shall be exempt from 

atioe. ‘ V , 

personal appearanee in^ C^ourt. 

(12) Nothing li^retfi (‘onTani^ slnill be tietmied 
to exempt such women from arrest in execution of 
civil process in any case in which the arrest of 
women is not prohibited by this Code. 

133. (1) The Ijocal Government may, by 
Kxeniptioii of notiOcatioii ill tlie local official 

other perwiriH. G^*zetto, exoiiipt froiii personal 

appearance in Court any person whose rank, in the 
opinion of such Government, entitles him to the 
privilege of exemption. 

(2) The names and residences of the persons 
so exempted shall, from time to time, be forwarded 
to the High Court by the Local Government and 
a list of sdeh persons shall be kept ia such Court, 
and a list of such persons as reside within the local 
limits of the jurisdiction of each Court subordinate 
to the High Court shall be kept in such subordi- 
nate Court. 

(3) Where any person so exempted claims the 
privilege of such exemption, and it is consequently 
necessary to examine him by commission, he shall 
pay the costs of that commission, unless the party 
requiring his evidence pays such costs. 

134. The provisions of sections 55, 57 and 
Arrwt other than 59 shall apply, SO far as may be, 

in oxeentiou of to all persons arrested under this 

decree. 


cxxvii 


Seo. 640. 


See. 641. 


New. 
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860.642. 135. (1) No Ju^e, Magistrate or other judi* 

Enmptton from *>6 liaUe to ari^t 

arreat under civtt under ^ivil prooess whue going to, 
presiding in, or returning from, his 

Court. 

(2) Where any matter is pending befor e a tribu- 
nal havi ng j urisdietibri therein, dr ^living in good 
fSTEBmiEifl fias such jurisdiction, the parties thereto, 
th eir pleaders, mukh tar s, rev enue- age nfe rei'» 
co gn ized agents, an3~t heir w ftni ssei actlngliplohe^- 
ence^tb lir summb nsTsEalT "Be, ex empt fr om arrest 
dfi^r "oTviPproceM other than process issued By 
sudh" friBiiual i!or contempt of Court while going Jo 
or attend ing such tribunal for the purpose of such 
matter, ana wKHe returning from such tribunal. 

(3) Nothing in sub-section 2 shall enable a 
judgment-debtor to claim exemption from arrest 
under an order for immediate execution or where 
such judgment-debtor attends to show cause why 
he should not be committed to prison in execution 
of a decree. 


Sea 648. 


136. (1) Where an application is made that 

Prooedura whore any person shall be arrested or that 
any property shall be attached 

or property toho. .rrr j , , 
uueohed is outeide Under any provision of this Code 
diatriot. relating to the execution of 

decrees, and such person resides or such property is 
situate outside the local limits of the jurisdiction of 
the Court to which the application is made, the 
Court may, in its discretion, issue a warrant of 
arrest or make an order of attachment, and sent to 
the District Court within the local limits of whose 
j^sdiction such person or property resides or is 
situate a copy of the warrant or order, together 
with the probable amount of the costs of the arrest 
or attachment. 


(2) The District Court shall, on receipt of 
such copy and amount, cause the arrest or attach- 
ment to be made by its own officers, or by a Court 
subordinate to itself, and shall inform the Court 
which issued or made such warrant or order of the 
arrest or attftohment 



0KR. m.] 


ifrnoxtXANBOirB. 




(8) The Court makiiilg an arrest under this 
se^ion shall send the person arrested to the Court 
by whioh the warrant of arr^t was issued, unless 
he shows cause to the satisfaction of the former 
Court why he should not be sent to the latter 
Court, or unless he furnishes sufficient security 
for his appearance before the latter Court or for 
satisfying any decree that may be passed against 
him by that Court, in either of which cases the 
Court making the arrest shall release him. 

(4) Where a person to be arrested or move- 
able property to be attached under this section is 
frithin the local limits of the ordinary original civil 
jurisdiction of the High Court of Judicature at 
Fort William in Bengal or at Madras or at Bom- 
bay, or of the Chief Court of Lower Burma, the 
copy of the warrant of arrest or of the order of 
attachment, and the probable amount of the costs 
of the arrest or attachment, shall be sent to the 
Court of Small Causes of Calcutta, Madras, Bom- 
bay or Rangoon, as the case may be, and that 
Court, on receipt of the copy and amount, shall 
proceed as if it were the District Court. 

137* (1) The language which, on the com- 
of fiuh- mencement of this Code, is the 
ordinate Courts. language of any Court subordinate 
to a High Court shall continue to be the language 
of such subordinate Court until the Local Govern- 
ment otherwise directs. 

(2) The Local Government may declare what 
shall be the language of any such Court and in 
what character application to and proceedings in 
such Court shall be written. 

(3) Where this Code requires or allows any- 
thing other than the recording of evidence to be 
done in writing in any such Court, such writing 
may be in English ; but if any party or his pleader 
is unacquainted with English a translation into the 
language of the Court shall, at his request, be 
supplied to him ; and the Court shall make such 
order as it thinks fit in respect of the payment of 
the costs of such translation. 

I 


Bea 640. 


New. 
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13S. (1) The Local* Goveminent may, by 
185 A. notification in the local official 

Government u> Gazette, direct with respect to any 

require evidence to ^ j j * * x*as ' i.* 

be recorded in Eng- Judge Specified ID the notificatioD, 

***^- or falling under a description set 

forth therein, that evidence in oases in wluch an 

appeal is allowed shall be taken down by him in 

the English language and in manner prescribed. 

(2) Whore a Jqdge is prevented by any suffi- 
cient reason from complying with a direction under 
su)»-section (1), he shall record the reason and cause 
the evidence to be taken down in writing from his 
dictation in open Court. 

Seo. 197 . o«ih o„ «rtia»vii 139. In the ease of any affidavit 
by whom to be ud Under tliis Code— 

iiiiniHtored 

(rt) any Court or Magistrate, or 


(c) any officer appointed by any other 
Court which the Local Government 
has generally or specially empowered 
ill this behalf, 

may administer the oath t o the deponent. 

Seo. 140. (I) In any Admiralty or Vice- Admiralty 
^ cause of salvage, towage or colli- 

8'«n. .the Court, whether it be 
exercising its original or its ap- 
pellate jurisdiction, may, if it thinks fit, and shall 
upon request of either party to such cause, summon 
to its assistance, in sucli manner as it may direct 
or as may be prescribed, t \yo conipetent assessors ; 
and such assessors shall attend and assist accord- 
ingly- 

(2) Every such assessor" shall receive such fees 
for his attendance, to be paid by such of the parties 
as the Court may direct or as may be prescribed. 

Sao. 047 . 141. The procedure provided in this Code in 

regard to suits shall be followed, 
it apol IcaWe, 

in nil proceedings in any Court of 
civil jurisdiction. 


ofhcer or other person whom a H igh 
Court may a ppoint ill this beh alf, or 
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MISCBLLAKBOUH. 


eJcxsi 


All orders and notices S®®- 
served on or given to any p^son 
under the provieionn of this Code 
shall be in writing. 

143 > Postage, where chargeable on a notice, ®®‘ 
p summons or Tetter issued under 

on age. Code and forwarded by post, 

and the fee for registering the same, shall be paid 
within a time to be fixed beforS the communication 
is made : 

Provided that the Local Government, with the 
previous sanction of the Governor General in 
Council, may remit such postage, or fee, or both, 
or may prescribe a scale of court-fees to be levied 
in lieu thereof. 

144 . (1) Where and in so far as a decree is See. 683. 
v aried reve rsed, tlie (^ou^of 
rertUuUoii!”'* fii’st instaucc s hall, on t he npplica- 

tion "oF any jmrty entitled to any | 
benefit by way of restitution or otherwise, c aus e 
suc h restitution to be made as will, so far as may 
b e, place the parties in the position which the y 
w ould have occupied miT. for such danreft nr sneh 
p a^ thereof as ha s b een varied q y ; and, 

for tills purpose, ilie Court may make any orders, 
including orders the refund of costs and for the 
payment of interest, damages, compensation and 
mesne profits, which are properly oonse(|uential 
on such variation or reversal. 

(2) No suit shall be instituted for the purpose New. 
of obtaining any restitution or other relief which 
could be obtained by application iiiuler sub- 
section (1). 


146 . Where any person has Seo. 263. 
l>ecoine liable ns surety— 

(a) for the performance of any decree or 

any part thereof, or 

(b) for the restitution of any property 

taken in execution of a decree, or 
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[Sm. 140. 


New. 


New. 


New. 


New. 


(c) for the payment of any nione^, or for 
the fulmment of any condition im* 
posed Off any person, under an order 
of the Court in any suit or in any 
proceeding consequent thereon, 
the decree or order may be execute d against h im 
to the wblch'ne“'li «S“'re^er e d h imself 

"FeradhltTly' liable’j ' rn'''€he nsanner^Eerem^provided 
for the execution of decrees, and such person shall, 
for the purposes ot appeal, be deemed a party 
within the meaning of section 47 : 

. Provided that such notice as the Court in each 
case thinks sufficient has been given to the surety. 

146. Save as otherwise provided by this 

Code or by any law for the time 
Prooeediiig* by or being ill force, where any pro- 
^iDKt repioscnu seeding may be taken or appuca* 

tion made by or against any person, 
then the proceeding may be taken or the applica- 
tion may bo made by or against any person claim- 
ing under him. 

147. In all suits bo which any per son under 

di sability is a party, an y cony nt 
Connnt or agree- or agre^ent 88 to any proceeding 

ment by nenonB — r----—-'-- ■ ■ e 

tinder di8abu%. shml, It giv en o r mad e wi th the 
ei^ess Co urt ^y t}ie 

ne\^ frie nd qr„gnairdian fnr.iiie. auit, have the same 
forcelmdr effect as if such person were under no dis- 
ability and had given such consent or mewle such 
agreement. 

148- Where any per iod is fixed or granted by 
the CourtTor the doing of any act 
tima'”**'"*"' prescribed or allowed by this Code, 
the Court may. in_its discretion, 
from time to time, enlarge such period , even though 
the period originally fixed or granted may have 
expired. 

149. Where the whole or any part of any fee 

prescribed for any document by 

Power to make up law for the time in force 

deflcienoy of oourt- ... ^ ^ - , , , 

feM. relating tp court-fees has not been 

paid, the Court may, in its dis- 
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inSdKLLAjTBOOS. 
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oration, at any stage, «lIow the person, by whom 
sach fee is payable, to pay the whole or part, as 
the case may be, of such ooort-fee ; and upon such 
payment the document, in respect of which such fee 
u payable, shall have the same force and effect as 
if such fee had been paid in the first instance. 


Transfer of business. 


160. Save as otherwise provided, where the 
business of an^ Court is transferred 
to any other Court, the Court to 
which the business is so transferred shall have the 
same powers and shall perforin the same duties as 
those respectively conferred and imposed by or 
under this Code upon the Court from which the 
business was so transferred. 


New. 


161- Nothing in this Code shall be deemed New. 
to limit or otherwise affect the 
inherent power of the Court to 
make such orders as may be neces- 
sary for the ends of justice or to prevent abuse of 
the process of the Court. 

162. Cl erical or arithmetical mistakes in Ijp. 28, 

"^.l udgments, decra p" ii^ir m-rtawL -or r- 1 1. (BJl.) 

iu^’me!^'’"d^i)croes arisuig tlierein .froia . any 

ut wden. ’ accidental slip or omission may a t 

an y--timiria'6"cb¥recte3'hy the-Senrt 
either of its own “motion or on the application of 
any of the parties. 


163. The Court may ut any time, and on 

such terms as to ousts or "otherwise 12.(n.B.) 
ttmim ”*' *”'**’'^ *** t'hiink fit, amend any 

defect or error in any proceedin g 
in a suit ; and all necessary amendments shall be 
raadeToFtKe p urpo se of dete rmin ingtEe^ r e al ques- 
tibii or "Tssue rawed by or depen ding on such pr o« 
ceedingf 

164. Nothing in this Code shall affect any g 

E resent right of appeal which shall p^'ra ’ 3 . 

ave accrued to any party at its 

commencement. 
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Bee. 3. 


Uopeuls. 


Beo. 8 , 
Para 8. 


156* The enaotin^nts mentioned in the 
Fourth Schedule are hereby am^n- 
ded to the extent 8|>ecified in the 
fourth column thereof 

156. The enactments mentioned in the Fifth 
Schedule are hereby repealed to 
opw». extent specified in the fourth 

column thereof. 

157- Notifications published, declarations and 

Coutinuanco ..f places appointed, 

ordera under re- agreements filed, scales prescribed, 
peai«j eiiivoimcntK. forms framed, appointments ^®de 

and powers conferred under Act VIII ofl8o9or 
under any Code of Civil Procedure or any Act 
amending the same or under any other enactment 
hereby repealed shall, so far as they are consistent 
with this Code, have the same force and effect as if 
they had been respectively published, made, ap- 
pointed, filed, prescribed, framed and conferred 
under this Code and by the authority empowered 
thereby in such behalf. 

158. In every enactment or notification 
Rofm'iur to Codr passed or issued before the com- 
mencement of this Code in which 
eiiiictiiiwit*. reference is made to or to any 

Chapter or section of Act VIII of 1859 or any Code 
of Civil Procedure or any Act amending the same 
or any other enactment hereby repealed, such 
reference shall, so far as may be practicable, be 
taken to be made to this Code or to its correspond- 
ing Part, Order, section or rule. 


of Civil I'rocediin' 
iitid uthor repeiilod 



THE FIRST SCHEDULEi 


Rules. 

2 , 

3 * 

4 - 

5- 
6 . 

7 - 

8 . 


9 * 

lO. 


1 1 . 
12 . 

13 - 


1 . 

2 . 


3 - 

4 - 

5* 

6 . 


ORDER I. 
Parties to Suits. 


Who may be joined as plaintiffs. 

Power of Court to order separate trials. 

Who may be joined as defendants. 

Court may give judgment for or against one or mure of joint 
partie.s. 

Defendant lu^ed not be interested in all (he relief claimed. 
Joinder of parties liable on same contract. 

When plaintiff in doubt from whom redress is to be sought. 
One person may sue or defend on behalf of all in same 
interest. 

Misjoinder and non-joinder. 

Suit in name of wrong plaintiff. 

Court may strike out or add parties. 

Where defendant added, plaint to be amended. 

Conduct of suit 

Appearance of one of several plaintiffs or defendants for 
ot hers. 

Objections as to nonjoinder or misjoinder. 


ORDER II. 
Frame of Suit, 


Frame of suit 

Suit to include the whole claim. 

Relinquishment of part of claim. 

Omission to sue for one of several reliefs. 

Joinder of causes of action. 

Only certain claims to be joined for recovery of immoveable 
property. 

Claims by or against executor, administrator or heir. 

Power of Court to order separate trials. 

Objections as to misjoinder. 
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ORDER wi. 

Recognised Agents and Pleaders, 


RULKS. 

1. Appearances, etc., may be in person, by recognised agent or 

by pleader. 

2. Recogniz^ed agents. 

3. Service of process on recognized agent. 

4. Appointment of pleader. 

5. Service of process on pleader. 

6. Agent to accept service. 

Appointment to be in writing and to be filed in Court. 


ORDER IV. 
Institution of Stdifs. 

1. Suit to be commenced by plaint. 

2. Register of suits. 


ORDER V. 

Issue and Service of Summons, 

Issue of Summons, 

1. Summons, 

2. Copy or .statement annexed to summons. 

3. Court may order defendant or plaintiff to appear in person. 

4. No party to be ordered to appear in person unless resident 

' within certain limits. 

5. Summons to be either to settle issues or for final disposal. 

6 . Fixing day for appcaiance of defendant. 

7. Summons to order defendant to produce documents relied 

on byliim. 

8. On issue of summons for final disposal, defendant to be 

directed to produce his witnesses. 

Service of Summons, 

9. Delivery or transmission of summons for service. 

10. Mode of service. 

11. Service on several defendants. 

12. Service to be on defendant in person when practicable, or 

on his agent. 

13. Service on agent by whom defendant carries on business. 

14. Service on agent in charge in suits for immoveable 

property. 
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Rules. 

15. Where service may be on male member of defendant’s 

family. 

16. Person served to sign acknowledgment. 

17. Procedure when defendant refuses to accept service, or 

cannot be found. 

18. Endorsement of time and manner of service. 

19. Examination of serving officer. 

20. Substituted service. 

Effect of substituted service. 

Where service substituted, time for appearance to be 
fixed, 

21. Service of summons where defendant resides within juris* 

diction of another Court. 

22. Service, within Presidency-towns and Rangoon, of 

summons issued by Courts outside. 

23. Duty of Court to which summons is sent. 

24. Service on defendant in pri.son. 

25. Service where defendant resides out of British India and 

has no agent. 

26. Service in foreign territory through Political Agent or 

Court. 

27. Service on civil public officer or on servant of railway 

•^company or local authority. 

28. Service on soldiers. 

29. Duty of person to whom summons is delivered or sent for 

service, ‘ 

30. Substitution of letter for summons. 


ORDER VI. 

Pleadings generally. 

1. Pleading. 

2. Pleading to state material facts and not evidence. 

3. Forms of pleading. 

4. Particulars to be given where necessary. 

5. Further and better statement, or particulars. 

6. Condition precedent. 

7. Departure. 

8. Denial of contract. 

9. Effect of document to be stated. 

10. Malice, knowledge, etc. 

11. Notice. 

12. Implied contract, or relation. 

13. Presumptions of law. 

14. Pleading to be signed. 

15. Verification of pleadings. 

16. Striking out pleadings* 
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Rules. 

17 , Amendment of pleadings. 

18. Failure to amend after order. 


ORDER Vll. 

Plaint. 

1. Particulars to be contained in plaint. 

2 . In money suits. 

3. Where the subject-matter of the suit is immo\ cable 

property. 

4. When plantiff sues as representative. 

5. Defendant’s interest and liability to be shown. 

6. Grounds of exemption from limitation law. 

7. Relief to be specifically stated. 

8. Relief founded on separate grounds. 

9. Procedure on admitting plaint. 

Concise statements. 

10. Return of plaint. 

Procedure on returning plainl 

1 1. Rejection of plaint. 

12. Procedure on rejecting plaint. 

13. Where rejection of plaint does not preclude presentation of 

fresh plaint. 

Documents relied on in plaint, 

14. Production of document on which plaintiff sues. 

List of other documents. 

15. Statement in case of documents not in his possession or 

power. 

16. Suits on lost negotiable instruments. 

17. Production of shop-book. 

Original entry to be marked and returned. 

18. Inadmissibility of document not produced when plaint hied. 


ORDER VIII. 

I Written Statement and Set-off, 

1. Written statement. 

2. New facts must be specially pleaded. 

3. Denial to be specific. 

4. Evasive denial. 

5 Specific denial. 

6. Particulars of set-off to be given in written statement. 
Effect of set-off. 

7. Defence or set-off founded on separate grounds. 
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Rules. 

8. New ground of defence. 

9. Subsequent pleadings. 

10. Procedure when party fails to present written statement 

called for by Court 


ORDER IX. 

Appearance of Parties and Consequence of Non-appearance. 

1. Parties to appear on day fixed in summons for defendant to 

appear and answer. 

2. Dismissal of suit where summons not served in consequence 

of plaintiff's failure to pay costs. 

3. Where neither party appears, suit to be dismissed. 

4. Plaintiff may bring fresh suit or Court may restore suit to 

file, 

5. Dismissal of suit where plaintiff* after summons returned 

unserved fails for a year to apply for fresh summons. 

6. Procedure when only plaintiff appears. 

When summons duly served. 

When summons not duly served. 

When summons served, but not in due time. 

7. Procedure where defendant appears on day of adjourned 

hearing and assigns good cause for previous non- 
appearance. 

8. Procedure wdiere defendant only appears. 

9. Decree against plaintiff by default bars fresh suit. 

10. Procedure in case of non-attendance of one or more of 

several plaintiffs. 

11. Procedure in case of non-aftendance of one or more of 

several defendants. 

12. Consequence of non-attendance, without sufficient cause 

shown, of party ordered to appear in person. 

Setting aside Decrees ex parte. 

13. Setting aside decree ex parte against defendant. 

14. No decree to be set aside without notice to opposite party. 


ORDER X. 

Examination of Parties by the Court. 

1. Ascertainment whether allegations in pleadings are admitted 

or denied. 

2. Oral examination of party, or companion of party. 

3. Substance of examination to be written. 

4. Consequence of refusal or inability of pleader to answer. 
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Discovery and Inspection. 
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Rules. 

1 . Discovery by interrogatories. 

2. Particular interrogatories to be submitted. 

3. Costs of interrogatories."^ 

4. Form of interrogatories. 

5. Corporations. 

6. Objections to interrogatories by answer. 

7. Setting aside and striking out interrogatories. 

8. Affidavit in answer, filing. 

9. Form of affidavit in answer. 
iQ. No exception to be taken. 

11. Order to answer or answer further. 

12. Application tor discovery of documents. 

' 13. Affidavit of documents. 

14. Production of documents. 

1 5. Inspection of documents referred to in pleading or affidavits. 

16. Notice to produce. 

17. Time for inspection when notice given. 

18. Order for inspection. 

19. Verified copies. 

20. Premature discovery. 

21. Non-compliance with order for dicovery. 

22. Using answers to interrogatories at trial. 

23. Order to apply to minors. 


ORDER XII. 
A dmissions, 

T. Notice of admission of case. 

3 . Notice to admit documents. 

3. Form of notice. 

4. Notice to admit facts. 

5. Form of admissions.* 

6. Judgment on admissions. 

7. Affidavit of signature. 

8. Notice to produce documents. 

9. Costs. 


ORDER XIII. 

Production^ Impounding and Return of Documents. 

1. Documentary evidence to be produced at first hearing. 

2. Effect of non-production of documents. 



StJMMOMINQ AND ATTENDANCE Ol^ WITNESSES* Cxli 

Rules. 

3. Rejection of irrelevant or inadmissible documents. 

4. Endorsements on documents admitted in evidence. 

5. Endorsements on copies ol admitted entries in bookSj 

accounts and records. 

6. Endorsements on documents rejected as inadmissible in 

evidence. 

7. Recording of admitted and return of rejected documents. 

8. ^ Court may order any document to be impounded. 

9. * Return of admitted documents. 

10. Court may send for papers from its own records or from 

other Courts. 

1 1. Provisions as to documents applied to material objects. 


ORDER XIV 

Settlmunt of Issues and Determination of Suit on Issues of Law or 
on Issues agreed upon. 

1. Framing of issues. 

2. Issues of law and of fact. 

3. Materials from which issues may be framed. 

4. Court may examine witnesses or documents before framing 

issues. 

5. Power to amend, and strike out, issues. 

6. Questions of fact or law may by agreement be stated in form 

of issues. 

7. Court, if satisfied that agreement was executed in good 

faith, may pronounce judgment. 


ORDER XV. 

Disposal of the Suit at the first hearing, 

1. Parties not at issue. 

2. One of several defendants not at issue. 

3. Parties at issue. 

4. Failure to produce evidence. 


ORDER XVI. 

Summoning and Attendance of Witnesses, 

1. Summons to attend to give evidence or produce documents. 

2. Expenses of witness to be paid into Court on applying for 

summons. 

Experts 

Scale of expenses; 
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Rules. 

3. Tender of expenses to witness. 

4. Procedure where insufficient sum paid in. 

Expenses of witnesses detained more than one day. 

5. Time, place and purpose of attendance to be specified in 

summons. 

6. Summons to produce document. 

7. Power to require persons present in Court to give evidence 

or produce document. 

8. Summons how served. 

9. Time for serving summons. 

10. Procedure where witness fails to comply with summons. 

11. If witness appears, attachment may be withdrawn. 

12. Procedure if witness fails to appear. 

13. Mode of attachment. 

14. Court may of its own accord summon as witnesses strangers 

to suit. 

1 5. Duty of persons summoned to give evidence or produce 

document. 

16. When they may depart. 

17. Application of rules 10 to 13. 

18. Procedure where witness apprehended cannot give evidence 

or produce document. 

19. No witness to bo ordered to attend in person unless resident 

within certain limits. 

20. Consequence of refusal of party to give evidence when 

called on by Court. 

21. Rules as to witnesses to apply to parties summoned. 


ORDER XVII. 
djournments, 

1. Court may grant time and adjourn hearing. 

Costs of adjournment. 

2. Procedure if parlies fail to appear on day fixed. 

3. Court may proceed notwithstanding either party fails to 

produce evidence, etc. 


ORDER XVIII. 

Hearing of the Suit and Examination of Witnesses, 

1. Right to begin. 

2. Statement and production of evidence. 

3. Evidence where several issues. 

4. Witnesses to be examined in open Court. 

5. How evidence shall be taken in appealable cases. 

6. When deposition to be interpreted. 



JUDGMKMT AND DSOMB. 
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Rules. 

7* Evidence under section 138. 

8. Memorandum when evidence not taken down by Judge. 

9. When evidence may Jt)e taken in English 

10. Any particular question and answer may be taken down. 

1 1. Questions objected to and allowed by Court. 

12. Remarks on demeanour of witnesses. 

13. Memorandum of evidence in unappealable cases. 

14. , Judge unable to make such memorandum to record reasons 

of his inability. 

15. Power to deal with evidence taken belore another Judge. 

16. Power to examine witness immediately. 

17. Court may lecall and examine witness, 
ik Power of Court to inspect. 


ORDER XIX. 

Affidavits 

1. Power to order any point to be proved by affidavit. 

2. Power to order attendance of deponent for cro.s.s-examina- 

tion. 

3. Matters to which affidavits shall be confined. 


ORDER XX. 

Jtid^inent and Deervv. 

1. Judgment when pronounced. 

2. Power to pronounce judgment written by Judge’s predecessor. 

3. J udgment to be signed. 

4. Judgments of Small Cause Coints. 

Judgments of other Courts. 

5. Court to state its decision on each issue. 

6. Contents of decree. 

7. Date of decree. 

8. Procedure where Judge has vacated oflice before signing 

decree. 

9. l.)ecree for recovery of immoveable property. 

10. Decree for delivery of moveable propeity. 

1 1. Decree may direct payment by instalments. 

Order, after decree, for payment by instalments. 

12. Decree for possession and mesne profits. 

13. Decree in administration-suit. 

14. Decree in pre-emption-suit. 

15. Decree in suit for dissolution of partnership. 

16. Decree in suit for account between principal and agent. 

17. Special directions as to accounts. 
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Rules. 

1 8. Decree in suit for partition of property or separate posses- 

sion of a share therehi. 

19. Decree when set-off is allowed. 

Appeal from decree relating tolset-off. 

20. Certified copies of judgment and decree to be furnished. 


ORDER XXI. 

Execution of Decrees and Orders. 

Payment under Decree. 

1. Modes of paying money under decree. 

2. Payment out of Court to decree-holder. 

Courts executing Decree. 

3. Lands situate in more than one jurisdiction. 

4. Transfer to Court of Small Causes. 

5. Mode of transfer. 

6. Procedure where Court desires that its own decree shall be 

executed by another Court. 

7. Court receiving copies of decree, etc. to file same without 

proof. 

8. Execution of decree or order by Court to which it is sent. 

9. Execution by High Court of decree transferred by other 
* Court 

Application for execution. 

10. Application for execution. 

1 1. Oral application. 

Written application. 

12. Application for attachment of moveable property not in 

judgment-debtor’s possession. 

13. Application for attachment of immoveable property to con- 

tain certain particulars. 

14. Power to require certified extract from Collector’s jegister 

in certain cases. , 

15. Application for execution by joint decree-holder. 

16. Application for execution by transferee of decree. 

17. Procedure on receiviiig application for execution of a 

decree. 

18. Execution in case of cross-decrees. 

19. Execution in case of cross-claims under same decree. 

20. Cross-decrees and cross-claims in mortgage-suits. 

21. Simultaneous execution. 

22. Notice to show cause against execution in certain cases. 

23. Procedure after issue of notice. 
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Rules. 


Process for execution, 

24. Process for execution. 

25. Endorsement on process. 

Stay of execution, 

26. When Court may stay execution. 

Power to require security from, or impose conditions upon, 
• judgment-debtor* 

27. Liability of judgment-debtor discharged. 

28. Order of Court which passed decree or of appellate Court to 

be binding upon Court applied to. 

29. Stay of execution pending suit between decree-holder and 

judgment-debtor. 

Mode of execution, 

30. Decree for payment of money. 

31. Decree for specific moveable property. 

32. Decree for specific performance, for restitution of conjugal 

rights or for an injunction. 

33. Discretion of Court in executing decrees for restitution of 

conjugal rights. 

34. Decree for execution of document, or endorsement of nego- 

tiable instrument. 

35. Decree for immoveable property. 

36. Decree for delivery of immoveable property when in occu- 

pancy of tenant. 

Arfest and detention in the civil prison, 

37. Discretionary power to permit judgment-debtor to show 

cause against detention in prison. 

38. Warrant for arrest to direct judgment-debtor to be brought 

up. 

39. Subsistence-allowance. 

40. Proceedings on appearance of judgment-debtor in obedience 

to notice or after arrest. 

Attachment of property, 

41. /"Bstamination of judgment-debtor as to his property. 

42. 'Attachment in case of decree for rent or mesne profits or 

other matter, amount of which to be subsequently deter- 
mined. 

43. Attachment of moveable property, other than agricultural 

produce, in possession of judgment-debtor. 

44. Attachment of agricultural produce. 

45. Provisions as to agricultural produce under attachment. 

46. Attachment of debt, share and other property not in posses- 

sion of judgment-debtor. 

47. Attachment of share in moveables. 

J 
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Rules. 

48. Attachment of salary or allowances of public Officer or 

servant of railway company or local authority* 

49. Attachment of partnership property. 

50. Execution of decree against firm. 

51. Attachment of negotiable instruments. 

52. Attachment of property in custody of Court or public officer* 

53. Attachment of decrees. 

54. Attachment of immoveable property. 

55. Removal of attachment after satisfaction of decree. 

56. Order for payment of coin or currency notes to party en- 

titled under decree. 

57. Determination of attachment. 

Investigation of claims and objections. 

58. Investigation of claims to, and objections to attachment of, 

attached property. 

Postponement of sale. 

59. Evidence to be adduced by claimant. 

60. ‘ Release of property from attachment. 

61. Disallowance of claim to profierty attached. • 

62. Continuance of attachment subject to claim of incumbrancer. 

63*. Saving of suits to establish right to attached property. 

% 

Sale generally. 

64. Power to order property attached to be sold and proceeds 

to be paid to person entitled. 

65. Sales by whom conducted and how made. 

66. I'l'oclamation of sales by public auction. 

67. Mode of making proclamation. 

68. Time of sale. 

69. Adjournment or stoppage of sale. 

70. Saving of certain sales. 

71. Defaulting purchaser answerable for loss on re-sale. 

72. Decree-holder not to bid for or buy property without per- 

mission. 

Where decree-holder purchases, amount of decree «may be 
taken as payment. 

73. Restriction on bidding or purchase by officer. 

Sale of fnotfeable property^ 

74. Sale of agricultural produce. 

75. Special provi.sions relating to growing crops. 

76. Negotiable instruments and shares in corporations. 

77. Sale by public auction. 

78. Irregularity not to vitiate sale, but any person injured may 

sue. 

79. Delivery of moveable property, debts and shares. 

80. Transfer of negotiable instruments and shares. 

.81. Vesting order in case of other property. 
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RULBS, 

<1/ iffOtioviaHe proper^. 

89. What Courts may order sales. 

83. Postponement of sale to enable judgment-debtor to raise 
amount of decree. 

84* Deposit by purchaser and re-sale on default. 

85. Time for payment in full of purchase-money. 

86. Procedure in default of payment. 

87. Notification on re-sale. 

88. Bid of co-sharer to have preference. 

89. Application to set aside sale on deposit. 

90. Application to set aside sale on ^ound of irregularity or 

fraud. 

91. Application by purchaser to set aside sale on ground of 

judgment-debtor having no saleable interest. 

92. Sale when to become absolute or be set aside. 

93. Return of purchase-money in certain cases. 

94. Certificate to purchaser. 

95. Delivery of property in occupancy of judgment-debtor. 
g 6 . Delivery of property in occupancy of tenant. 

Resistance to delivery of possession to decree-holder or purchaser, 

97. Resistance or obstruction to possession of immoveable 

property. 

98. Resistance or obstruction by judgment-debtor. 

99. Resistance or obstruction by bond, fide claimant. 

100. Dispossession by decree-holder or purchaser, 

101. Bond Ude claimant to be restored to possession. 

102. Rules not applicable to transferee lite pendente, 

103. Orders conclusive subject to regular suit. 


ORDER XXII. 

Deaths Marriage and Insolvency of Parties, 

* 

I. No abatement by party’s death, if right to sue survives. 

а. Procedure where one of several plaintiffs or defendants , dies 

and right to sue survives. 

3. Procedure in case of death of one of several plaintiffs or of 

sole plaintiff. 

4. Procedure in case of death of one of several defendants or 

of sole defendant 

5. Determination of question as to legal representative. 

б. No abatement by reason of death after hearing. 

7. Suit not aWed by marriage ot female party. 

8. When plaintiffs insolvency bars suit 

Procedure where assignee fails to continue suit or give 
security. 
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Rules. 

9. Effect of abatement or dismissal. 

10. Procedure in case of assignment before final order in suit. 

11. Application of Order to appeals. 

12. Application of Order to proceedings. 


ORDER XXIII. 

Withdrawal and Adjustment of Suits 

1. Withdrawal of suit or abandonment of part of claim. 

2. Limitation law not affected by first suit. 

3. Compromise of suit. 

4. Proceedings in execution of decrees not affected. 


ORDER XXIV. 

Payment into Court. 

1. Deposit by defendant of amount in satisfaction of claim. 

2. Notice of deposit. 

3. Interest on aeposit not allowed to plaintiff after notice. 

4. Procedure where plaintiff accepts deposit as satisfaction 

in part. 

Procedure where he accepts it as satisfaction in full. 


ORDER XXV. 

Security for Costs. 

1. When security for costs may be required from plaintiff. 
Residence out of British India. 

2. Effect of failure to furnish security. 


ORDER XXVI. 

Commissions. 

Commissions to examine witnesses. 

1. Cases in which Court may issue commission to examine 

^witnessi 

2. Order for commission. 

3. Where witness resides within Court’s jurisdiction. 

4. Persons for whose examination commission may issue. 
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Rules. 

5. Commission or Request to examine witness not within British 

India. 

6. Court to examine witness pursuant to commission. 

7. Return of commission with depositions of witnesses, 

8. When depositions may be read in evidence. 

Commissions for local investigations. 

9. Commissions to make local investigations. 

10. Procedure of Commissioner. 

Report and depositions to be evidence in suit. 

Commissioner may be examined in person. 

Commissions to examine accounts. 

IT. Commission to examine or adjust accounts, 
la. Court to give Commissioner necessary instructions. 
Proceedings and report to be evidence. 

Court may direct further inquiry. 

* Commissions to make partitions, 

13. Commission to make partition of immoveable property. 

14. Procedure of Commissioner. 

General provisions, 

15. Expenses of commissions to be paid into Court, 

16. Powers of Commissioners. 

17. Attendance and examination of witnesses before Commis- 

sioner. 

18. Parties to appear before Commissioner. 


ORDER XXVII. 

Suits by or against the Government or Public Officers in ihetr 
official capacity, 

1. Suits by or against Government. 

2. Persons authorized to act for Government. 

3. Plaints in suits by or against Government. 

4. Agent for Government to receive process. 

5. Fixing of day for appearance on behalf of Government. 

6. Attendance of person able to answer questions relating to 

suit against Govei nment. 

7. Extension of time to enable public officer to make reference 
^ to Government. 

8. Procedure in suits against public officer. 
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ORDER X»VIIL 
Sfiifs fy ot against Military Men. 

Rules. 

1. Officers or soldiers who cannot obtain leave may authorise 

any person .to sue or defend for them. 

2. Persons so authorized may act personally or appoint pleader. 

3. Service on person so authorized, or on his pleader, to be 

good service. 


ORDER XXIX. 

Suits by or against Corporations, 

1. Subscription and verification of pleading. 

2. Service on corporation. 

3. Power to require personal attendance to officer . of corporation. 


ORDER XXX. 

Suits by or against Firms and Personas carrying on 
business in names other than their own, 

1. Suing of partners in name of firm. 

2. Disclosure of partner’s names. 

3. Service. 

4. Right of suit on death of partner. 

5. Notice in what capacity served. 

6. Appearance of partners. 

7. No appearance except by partners. 

8. Appearance under protest. 

9. Suits between co-partners. 

la Suit against person carrying on business in name other than 
his own. 


ORDER XXXI. 

Suits by or against Trustees, Executors and Administrators. 

1. Representation of beneficiaries in suits concerning property 

vested in trustees, etc. 

2. Joinder of trustees, executors and administrators. 

3. Husband of married executrix not to join. 
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OltBER XXXII. 

Suits iy or against Minors and Persons of Unsound Mind. 
Rules. 

1. Minor to sue by next friend. 

а. Where suit is instituted without next friend, plaint to be 

taken the file. 

3. Guardian for the suit to be appointed by Court for minor 

defendant. 

4. Who may act as next friend or be appointed guardian for 

the suit. 

5. Representation of minor by next friend or guardian for the 

suit. 

б. Receipt by next friend or guardian for the suit of property 

under decree for minor, 

7. Agreement or compromibe by next friend or guardian for 

the suit. 

8. Retirement of next friend. 

9. Removal of next friend. 

10. Stay of proceedings on removal, etc. of next friend. 

11. Retirement, removal or death of guardian for the suit. 

12. Course to be followed by minor plaintiff or applicant on 

attaining majority. 

13. Where minor co-plaintiff attaining majority desires to 

repudiate suit. 

14. Unreasonable or improper ftiit. 

15. Application of rules to persons of unsound mind. 

16. Saving for Princes and Chiefs. 


ORDER XXXIII. 

Suits by Paupers. 

1. Suits may be instituted in forma pauperis. 

2. Contents of application. 

3. Presentation of application. 

4. Examination of applicant. 

If presented by agent, Court may order applicant to be 
examined by commission. 

51 Rejection of application. 

6. Notice of day for receiving evidence of applicant's pauperism. 

7. Procedure at hearing. 

8. Procedure if application admitted. 

9. Dispaupering. 

10. Costs where pauper succeeds. 

11. Procedure where pauper fails. 

12. Government may apply for payment of court-fees. 

13. Government to be deemed a party. 
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Rules. 

14. Copy of decree to be sent to Collector. 

1 5. Refusal to allow aj^plicant to sue as pauper to bar subsequent 

application of like nature. 

16. Costs. 


ORDER XXXIV. 

Sutfs relating to Mortgages of Immoveable Property. 

1. Parties to suits for foreclosure, sale and redemption. 

2. Preliminary decree in foreclosure-suit 

3. Final decree in foreclosu e-suit. 

Power to enlarge time. 

Discharge of debt. 

4. Preliminary decree in suit for .sale. 

Power to decree sale in foreclosure*suit. 

5. Final decree in suit for .sale. 

6. Recovery of balance due on mortgage. 

7. Preliminary decree in redemf)tion-suit. 

8. Final decree in redemption-suit. 

Power to enlarge time. 

9. Decree where nothing is found due or where mortgagee 

has been overpaid. 

10. Costs of mortgagee subisequent to decree. 

11. Right of mesne mortgagee to redeem and foreclose. 

12. Sale of property subject to prior mortgage. 

13. Application of proceeds. 

14. Suit for sale necessary to bring mortgaged property to sale. 

1 5. Charges, 


ORDER XXXV. 

Interpleader. 

1. Plaint in interpleader-.suit 

2. Payment of thing claimed into Court. 

3. Procedure where defendant is suing plaintiff. 

4. Procedure at first hearing. 

5. Agents and tenants may not institute interpleader-suits, 

6. Charge for plaintiffs costs. 


ORDER XXXVI. 

Special Case. 

1. Power to state ca.«se for Court's opinion. 

2. Where value of subject-matter must be stated. 
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Rules. 

3 « Agreement to be filed and registered as suit. 

4. Parties to be subject to Court’s jurisdiction. 

5. Hearing and disposal of case: 


ORDER XXXVII. 

Summary Procedure on Negotiable Instruments. 

1. Application of order. 

2. Institution of summary suits upon bills of exchange, etc. 

3. Defendant showing defence on merits to have leave to appear. 

4. Power to set aside decree. 

5. Power to order bill, etc. to be deposited with officer of 

Court. 

6. Recovery of cost of noting non-acceptance of dishonoured 

bill or note. 

7. Procedure in suits. 


ORDER XXXVIII. 

Arrest and Attachment before judgtnent, 

A rrest before judgment. 

1. Where defendant may be called upon to furnish security for 

appearance. 

2. Security. 

3. Procedure on application by surety to be discharged. 

4. Procedure where defendant fails to furnish security or find 

frfesh security. 

Attachment before Judgment. 

5. Where defendant may be called upon to furnish security 

for production of property. 

6. Attachment where cause not shown or security not 

furnished. 

7. Mode of making attachment. 

8. Investigation of claim to property attached before 

judgment. 

9. Removal of attachment when security furnished or suit 

dismissed. 

10. Attachment before judgment not to affect rights of 

strangers,, nor bar clecree-holder from applying for sale. 

11. Property attached before judgment not to be re-attached 

in execution of decree. 

12. Agricultural produce not attachable before judgment. 
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ORDER XXXIX. 

Temporary Injunctions and Interlocutory Orders. 

Temporary injunctions. 

Rules. 


1. Cases in which temporary injunction may be granted. 

2. Injunction to restrain repetition or continuance of breach. 

3. Before granting injunction, Court to direct notice to 

opposite party. 

4. Order for injunction may be discharged, varied or set aside. 

5. Injunction to corporation binding on its officers. 

Interlocutory orders, 

6. Power to order interim sale. 

7. Detention, preservation, inspection, etc. of subject-matter 

of suit. 

8. Application for such orders to be after notice. 

9. When party may be put in immediate pobsession of land 

the sulyect-matter of suit. 

10. Deposit 01 money, etc. in Court. 


ORDER XL. 

Appointment of Receivers, 

1. Appointment of receivers. 

2. Remuneration. 

3. Duties. 

4. P-nforccment of receiver’s duties. 

5. When Collector may be appointed receiver. 


ORDER XLI. 

Appeals from O? ifjnal Decrees, 

1. Form of appeal. 

What to accompany memorandum. 

Contents of memorandum. 

2. Grounds which may be taken in appeal. 

3. Rejection or amendmenl of memorandum. 

4. One of several plaintiffs or defendants may obtain reversal 

of whole decree where it proceeds on ground common 
to all. 


Stay of proceedings and of exectition, 
5, Stay by Appellate Court. 
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Rules. 

Stay by Court which passed the decree. 

6. Security in case of order for execution of decree appealed 
from. 

7* No security to be required from the Government or a public 
officer in certain cases. 

8. Exercise of powers in appeal from order made in execution 

of decree. 

Procedure on admission of appeal. 

9. Registry of memorandum of appeal. 

Register of appeals. 

10 Appellate Court may require appellant to furnish security 
for costs. 

Where appellant resides out of British India. 

It. Power to dismiss appeal without sending notice to Lower 
Court. 

12. Day for hearing appeal. 

13. Appellate Court to give notice to Court whose decree 

appealed from. 

Transmission of papers to Appellate Court. 

Copies of exhibits in Court whose decree appealed from. 

14. Publication afid service of notice of day for hearing appeal. 
Appellate Court may itself cause notice to be served. 

1 5. Contents of notice. 

. Procedure on hearing. 

16. Right to begin. 

17. Dismissal of appeal for appellant’s default. 

Hearing appeal ex parte. 

18. Dismissal of appeal where notice not served in consequence 

of appellant’s failure to deposit costs. 

19. Re-admission of appeal dismissed for default. 

20. Power to adjourn hearing, and direct persons appearing 

interested to be made respondents. 

21. Re-hearing on application of respondent against whom 

ex parte decree made. 

22. Upon hearing, respondent may object to decree as if he had 

preferred separate appeal. 

Form of objection and provisions applicabfe thereto. 

23. Remand of case by Apellate Court. 

24. Where evidence on record sufficient, Appellate Court may 

determine case finally. 

25. Where App#late Court may frame issues and refer them 

for trial to Court whose decree appealed from. 
j^ 26. Findings and evidence to be put on record. 

Objections to finding. 

Determination of appeal. 

27. Production of additional evidence iq^Appellate Court. 
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Rules. 


28. Mode of takini; additional evidence. 

29. Points to be defined and recorded. 

Judgment in appeal, 

30. Judgment when and where pronounced. 

31. Contents, date and signature of judgment. 

за. What judgment may direct. 

33. Power of Court of Appeal. 

34. Dissent to be recorded. 

Decree in appeal. 

35. Date and contents of decree. 

Judge dissenting from judgment need not sign decree. 

зб. Copies of judgment and decree to be furnished to parties. 

37. Certified copy of decree to be sent to Court whose decree 

appealed from. 


ORDER XLII. 

Appeals from Appellate Decrees, 
I. Procedure. 


ORDER XLIII. 
Appeals from Orders, 

1. Appeals from orders. 

2. Procedure, 


ORDER XLIV. 

Pauper Appeals. 

1. Who may appeal as pauper. 

Procedui-e on application for admission of appeal. 

2. Inquiry into pauperism. 


ORDER XLV. 

Appeals to the Ktng in Council. 

1. Decree ” defined. 

2. Application toXourt whose decree complained of. 





Rules. 


Certificate as to value or fitness. 

Consolidation of suits. 

Remission of dispute to Court of first instance. 

Effect of refusal of certificate. 

Security and deposit required on grant of certificate* 
Admission of appeal and procedure thereon. 
Revocation of acceptance of security. 

* Power to order further security or payment. 

Effect of failure to comply with order. 

Refund of balance deposit. 

• Powers of Court pending appeal. 

Increase of security found inadequate. 

Procedure to enforce orders of King in Council. 
Appeal from order relating to execution. 


ORDER XLVI. 

Reference. 

Reference of question to High Court. 

Court may pass decree contingent upon decision of High 
Court. 

Judgment of High Court to be transmitted^ and case dis- 
posed of accordingly. 

Costs of reference to High Court. 

Power to al^, etc., decree of Court making reference. 

Power to r?er to High Court questions as to jurisdiction 
in small causes. 

Power to District Court to submit for revision proceedings 
had under mistake as to jurisdiction in small causes. 


ORDER XLVII. 

Review, 

Application for review of judgment. 

To whom applications for review may be made. 

P'orm of applications for review. 

Application where rejected. 

Application where granted. 

Application for review in Court consisting of two or more 
judges. 

Application where rejected. 

Order of rejection not appealable. 

Objections to order granting application. 

Registry of application granted and order for rehearing. 

Bar of certain applications. 
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ORi^ER XLVIII. 
AfisceUaneaus. 


Rules. 


1. Process to be served at expense of party issuing. 
* Costs of service. 

2. Orders and notices how served. 

3. Use of forms in appendices. 


ORDER XLIX. 

Chartered High Courts^ 

1. Who may serve processes of High Court. 

2. Saving in respect of Chartered High Courts. 

3. Application of rules. 


ORDER L. 

Provincial Small Cause Courts. 

1. Provincial Small Cause Courts. 


ORDER LI. 

Presidency Small Cause Cot/hts. 

1. Presidency Small Cause Courts. 

Appendices to the Firstt Schedule. 
Forms. 

A. — Pleadings. 

1. ^Titles of suits. 

2. Description of parties in particular castes. 

3. Plaints. 

4. Written statements. 

R.,.«PrOCESS. 

C. — Discovery, Inspection and Admission. 

D. — Decrees. 

E. — Execution. 

F. — Supplemental Proceedings. 

G. — Appeal, Reference and Review. 

H. — Miscellaneous. 



THE FIRST SCHEDULE, 


ORDER I. 


Patiiis io SuUs 


1. All persoQB may be joined in one suit as plaintiffs in whom any 

Who may l» joinad " 5 *“ !" the same 

MpUntUk '* %(XOs3£|,nsact>9“ pfjpnes ofacts or transactions is 

a lleged to exist, whether jointly', severally or in the 
alternative, where, if such Beribmahrought separate suits, any common nues- 
don of lawor fact^would arlsea' ^ * 

2. Where it appears to the Court that any joinder of plaintiffs may 

,, embarrass or delay the trial ot the suit, the Court 

oiKpawteS their election or order 

^ separate trials or make such other order as may be 

expedient. 


8. All persons may be joined as defendants against whom any right to 
Wh ma hfi i ‘iMd arising *but of the same act hi 

at ddandbnu. transaction or scries of lifts or tfansaettutts ts alleged 

to exists whether jointly, severally or in the alterna- 
tive, where if separate suits were brought against such perseus any common 
question oMaw oj^fhet would erise. 

Court may give judg- 4. Judgment may be given without any amend- 
meot for or against onu mbnt«- 
or more of joint parties. 

(a) for such one or moNt of the plaintiils as may be found to be entitl* 
ed to relief, for such relief as he or they may be entitled to ; 

{b) against such one or more of the defendants as may be found to be 
liable according to their respective liabilities. 


Defendauli need not 6- *>^*^11 hpt be necessary that e very defendan t 

be intcfroiled in all the shall be interested as to all the relief cmimedifn a nv 
raliof olaimed. 


6. The plaintiff may, at his option, join as parties to the same suit all 
, , . , . or any of the persons sdViialTy, or jointly and several- 

parties to 

Dills of eStchahge, hundis and promissory notes. 


7. Where the plaintiff is in^Qqfet as to the person from whom he is 
When plaintiff in entitle d to olitain redress, he may j*‘oin fWCnonnore 
denbt from whom re- deIES3anfi'lh'^^0Fd6f that the question as to which of 

dresi is to be sooght. the defendants is liable, and to what extent, may be 

determined as between all parties. 


8 « (i ) W here there ar e numer ous pys ons hping the sa me interest in 
One penon may sue one" suTC onelSF more oT such perSSift" WJ, ¥101 the 
er defend on behalf of pefhaissloh of the Court, sue or be sued, or may 
•tt fn eeme internet, defendi in such suit, on beh^ of or for the benefit of 


Seo. 26. 


New. 


Seo. 28. 


Sees. 26, 
28. 

New. 

Seo. 22. 

New. 

Sees. 80, 
82. 
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9 ^ p ersons gp. iatieittilited. But the (lourt shall in such case^glve, at the 
plaintiff’s expense, notice of the institution of the suit to alfsuch persons 
either by personal service or, where from the number of persons or any other 
cause such service is not reasonably practicable, by public advertisement u 
the Court in each case, may direct. 

a Any person on whose behalf or for whose benefit a suit is instltdled 
snded under sub-rule (i) may apply to the Court to be made a'party 
to such suit. 


Beo. 811 


Sees. 27 , 
82 , 88. 


10 . ( 1 ) 


9 . No suit shall he defeated by reason of the misiomder,XM;.noii^^ 

“ of parties, and the Court mav in ever y yit deal with 

Misjoiwdor and non- matter in controversy so far as regarSTtne rights 
joinder. interefl'li ot t he hWe na iially TS tCT 

— -i,,i ^ . . I • ■ ' ti III 

Where a suit has been instituted in the name hfibe wrong 
person as plaintiff or where it is doubtful whether it 
j!' has been instituted 4 n the name of the right plaintiff, 

wrong plaiiiti . Court may at any stage of the suit, if satisfied 

that the suit has been instituted through a a mistake, and that it is 
necessary for the determination of the real matter in dispute so to do, order 
any other person to be substituted or added as plaintiff upon such terriTlis" 
ihTCourt thinhs just. 

The Court may at any stage of the proceedings either upon or 
without the application of either party, and on such 
Court mav strike out terms as may appear to the Court to be just, order 
or odd portioi. .imprppcrjy joined, 

whether as plaintiff or defendant, be struck out, and that the name of any 
peVson who ought to have been joined, whetlier as plaintiff or defendant, or 
whose presence ^before the Court may be necessary in order to enable the 
Court effectually and completely to adjudicate upon and settle all the ques- 
tions involved in the suit, be added. 


( 2 ) 


(3) No person shall be added as a plaintiff suing withoul a next 
friend or as the next friend of a plaintiff under any disability widmut his 
consent. 

(4) Where a defendant is added, the plaint shall, unless the Court 

Where defendant Otherwise directs, be amended in such manner as 

added, plaint to be may be necessary, and amended copies of the sum- 
amended. mons and of the plaint shall be served on the new 

defendant and, if the Court thinks fit, on the original defendant. 

(5) Subject to the provisions of the Indian Limitation Act, 1877, 
section 2 s, fhe proceedings as against any person added as defendant shall 
be deemed to have begun only on the service of the summons. 


Si#. 82 . 


11, The Court may give the conduct of the suit to such person as it 
Conduct of suit. deems proper. 


Beo. 86 . 12 - M Where there are more plaintiffs than one, any one or more 

Appearance of one of oi them may be authorized by any other of them to 

several plaintiffs or de- appear, plead or act foi such other in any proceed- 

fendants for others. ing ; and in like manner, where there are in 6 re 

defendants than one, any one or more of them may be authorized by any 

other of them to appear, plead or act for such other in any proceeding. 

(3) The authority shall be iq writing signed by the party givliiff It and 
ehall be filed In Court. ^ 
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13 : All objec^ns on t he ground of non-joinder or misjoinder of 

. pariiir sViSn 'Tie taken at ibe carlTest possible 6p- 

- **■ piyP^i^fyl iniliTn all cases where issues kte setned. at 

or " bcTo re suclT s^ement, unless tlie ground of 


Joinder or mivjoinder. 


objection has subsequently arisen, and any suck objection not so taken shall 
be deemed to have been waived. 


1 . Every 
Frame ol suit, 
them. 


ORDER. II. 

Framt of sui/, 

suit shall as far as practicable be framed so as to afford 
"" gro ^nd 'Tor' final decision upon the subjects in tiifa ■ 
pule and to prevent Turthcr Titigatidn concerning 


'?r (0 Eve ry suit shall in cl ude th e whole of the claim which the plain- 
o <4 i • 1*1 JiT titf Ts entTHed' to rnate in respect of the cause of 

wholo cUim*"* ^ action ; Imt a j^ilai miff may relinquish any portion of 

his claim in order to bring the suit within the juris- 
diction of anv Court. 

(a) Where a plaintiff omits to sue in resperl of, or intentionally relin- 
quishes, anv portion of his claim, he shall not after- 
part wards sue in respect of the portion so omitted or 

* * relinquished. 

(3) A person entitle ! to more than one relief in respect of the same 
. cause of action may sue for all or any of such 

iclicfs ; blit if lie 0101 ts, except with tlie leave of the 

wards sue for any relief so omitted. 

Bxplanaiion.-^TiiV the purpofes of this rule an obligation and ^ 
collateral security 4 or its performance and successive claims arising under 
the same obligation sha 11 be deemed respeciivelfiio constitute but one cause 
of action. 


Illustration. 

A lets a house to B at a yearly rent of Rs. i.soo. The rent for the 
whole of the years igo5, 1906 and 1907 is due and unpaid. A sues B in 
' 1908 only for the rent due for 1906. A shall not afterwards ^ B for the 
rent due for 1905 or 1907. 

3 . Save as otherwi.se pfEbided, a plaintiff%ay iiAl J) 

.... . several yiuses oT action again Hhe 

aotiuii! ®**’“**®* ® or the same defendants joihily ; and any pTaihtiffs 
having causes of action in w^hich "they arc jointly 
interested against the same defendant or the same defendants jointly may 
unite such causes of action in the same suit. 

, (s) Wtiere causes of action are united, the jurisdj etion of the Cou|^aR 

regards the suit Siiall depend on fhe amount or value ^helaggiregate 8u&^- 
mauetiVlbe date of instituting the suit. 


in the same suit 
be same defendant, 


Only onriain oUiiqs to 
be Joined for reoovery of 
immoveable property. 


4 . No cause of action shall, tinless with the leave 
of the Court, be Joined with a suit for the recovery 
of immoveable properly, except— 


Seo. 84. 


Beo. 42. 


Seo. 43. 


Sec. 45. 


Seo. 44. 
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Seo. 44. 

6908 . 46 , 

47. 

Beo. 46. 

Seo. 86 

Beo. 87. 


(a) claims for mesne profiteer arrears rent in respect of the pro- 
perly claimed or any ^rt thereof ; ' 

(b) claims for damages for breach of any contract under which the 
pi^peny 6r any part thereof is held ; and 

(r) claims in which the relief sought is based on the same cause of 
action : 

Provided that nothing in this rule shall be deemed to prevent any party 
in a suit for foreclosure or redemption from asking to be put into possession* 
of the mortgaged properly. 

5- No claiin by or against an executor, administrator or heir, as such, 
Claims by or against shall be jpined with claims by br against him pcfSOn- 
executor, ndminisiratur ally, unless the last-meniioned claims are alleged to 
or hoir. arise with reference to tlic estaie in respect of which 

the plaintiff or defendant sues or is sued as executor, administrator or heir, 
or are such as he was entitled to, or liable for, jointly witli the decease'd* per- 
son whom he represents. 

6. Where it appears to the Court that any causes of action joined in 

Power of Court t cannoi be convcn»enily tried or dispo>ed of 

oi^reeparatoSk together, the Couit may order separate trials or make 
such other order as may be expedient. 

7. All objections on the ground of mi-joinder of causes of action shall 

^ . be taken at tlie earliest possible opportunity and, in 

joindor^^*^*^* ”** ^^ ””* all cases where issues are sell led, at or before such 
* settlement, unless the ground of objection has subse- 

quently arisen, and any such objection not so taken shal) be deemed to have 
been waived. 


ORDER 111. 

Recognized Agents and Pleaden. 

1. Any appearance, application or act in or to any Court, required or 
Appearances, etc., authorized by law to be made or done by a party in 
may be in person, by such Court, may, except where otlieiwise expressly 
recognized agent or by provided by any law for the lime being in force, be 
pleader. made Or done by lire party in person, or by his re- 

cognized avenl^ or by a pleader duly appointed to act on his bebalf : 

Pr.ivided that any such appearance shall, if the Court so directs, be made 
by the party in person. ' 

RccoguiMdogenU. \ The recognized affents of pirties by whom 
° ° such appearances, applications and acts may be 

made or done are— 

(a) persons holding powcrs-of-attnrney, authorizing them to make 
and do such appearances, applications and acts on behalf of such 
parties ; 

(^) persf ns carrying on trade or business for and in the names of 
palir&S not restdiein within the local limits of the juri^dictiun of 
the Court within which limits Ihe appearance, application or act 
is niade or done, in matters connected with such trade or busi- 
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ne’JS only, where no other ag#*nt ia expressly authorized to make 
and do such appearances, applicatiuns and acts. 


Service of proooss on 
recognized agent. 

Otherwise directs. 


3 . (i) Processes served on the recognized agent 
of a party shall be as efTcctnal as if the same liad 
beeii'served on tl»c party in person, unless the Court 


Appointment of ploa- 
der. 


(j) The provisions for the service of process on a party to a suit shall 
apply to the service of process on his reccjgnizcd agent. 

4- (r) The appointment a pleader to make or do any appearance, 

’ appliciiion or act for any f)eri>on shall be in writing, 
and sImII be signed f>y such person or by his recog- 
nized ^gent or by some other person duly authorized 
by power-of-attorney to act in this behalf. 

(2) Every such appointmeni, when accepted l>y a pleader, shall be 
filed in Court, and shall be considered to be in force uniil determined with 
the leave of the C »u't. by a writing signed by the client or the pleader, as 
the case may be. and filed in C or until the client or ilic plcruler dies or 
until all proceedings in the suit aie ended so far as regards the client. 

(3^ No advoctite of any High Court estal)lished under the Indian 
High Courts Act, 1 861, or of any C'hief Couit, and no advocate of any 
other High Court who is a barrister shall be icquired to presen> any docu- 
ment empowering him to act. 

6 . Any process served on the pleader of any p’^riv or left at the office 
, or ordinary lesitlence of such pleader, and whether 

pleader^ of iircKioaB on personal appearance of the paily 

^ ’ or not, shall be presumed 10 be iluly communicated [ 

and made known to the pirty whom ihe pleader represents, and, unless thej 
Court otherwise directs, shall be as effectual for all purposes as if the same ‘ 
had been given to or served on the party in person. 


Agent to accept ser- 
vice. 

service of process. 


6. (i) Besides the recognized agems described 

in nihr 2 any person lesiding wiiiiin the jurisdiciion 
of ilie Court may be appointed an agent to accept 


(2) Such appointment may be special or general and shall he made 
to ho instrument in writing signed by the principal, 


Appointment 
in writing and to bo 
filed in Court. 


and such instiumcnt or, if the appointment is 
general, a certified copy thereof shall be filed in 
Court, 


ORDER IV. 


Institution of Suits. 


Suit to bo oommouood 
by plaint. 


1 . (1) Every suit shall be in'^iiluted by presenting 
a pi lint to die Court or such officer as it appoints in 
this behalf. 


(2) Every plaint shall comply with the rules contained in Orders VI 
and VII, so far as they are applicable. 


Seo. 86. 


Seo. 89. 


Sec. 40. 


Seo. 41. 


Seo. 48. 
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2. The Court shall cause the pa'rliculars of every suit to be entered In 
„ , a book to be kept for the purpose and called the 

egis 1 o Rvu b. register of civil suits. Such entries shall be number- 
ed in every year according to the order in which the plaints are admitted. 


ORDER V. 

Issue and Service op Summons. 

Issue of Summons. 

Seo. 64. 1. (i) When a suit has been duly instituted a summons may be issued 

„ to the deieiulant to ripuear and answer the claim on 

a day to bs ihcreiii specified ; 

Provided that no such summons slull be issued when the defendant has 
appeared at the presentHlinn of the plaint and admitted the plaiiuiU's claim. 

(2) A defendant to whom a summons has bt;en issued under sub-rule 
(1) may appear— 

(<2) in person, or 

(b) by a pleader duly instructed and able to answer all material ques- 
tions relating to the suit, or 

(r) by a pleader accompanied by some person able to answer all such 
quesiion.s. 

(3) Every such summon’? shall he signed by the Judge or such officer 
as he appoints, atul shall be sealed with tite seal of the Couit. 

Seo. 05. Copy or statonient 2 Every summons shall be accompanied by a 
annexed to BunniiunB. copy ot ilie j)Ta7nr‘or, if so permitted, by a roncise 
sfatemetit 


Sec. 00. Court may ordfr do- 3. (1^ Where the Court sees reason to require the 

feiidint or pUintiflf to p'TSonal appearance of the defendant, the Rum- 

appoar in porson. inons shall order liim to appear in person in Court, 

on the day therein specified. 

(2) Where the Court sees reason to require the personal appearance of 
the plaintiff on the same day, it slull make an order for such appearance. 

Seo. 07. No party to Us 4. N o party shall b e ordereiJtp appear in person 

ordered to appear in unless he resides — 
person unless resident ' 

Within certain limits. 

(0} within the local limits of the Courtis ordinary original jurisdiction, 

or’“ 

(Jb) wiiliout .such limits but at a place lessdteo fifty o*" (where there 
is ranwa^)’"’6r steamer communication or other established public 
conveyance for five-sixths of the distance between the place 
w'here he resides and the place wliere the Court is situate) less 
than two hundred miles distance from the court-house. 

Seo. 68. 6- The Court shall detetmine, at the time of issuing (he summoiTs, 

Summons to Itociihor whether it hliall be for the setilemcnt of issues only, 
to settle iHsues or fur or for the final disposal of the suit ; and the 
final disposal. summons shall contain a direction accordingly : 
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Provided that, in every suit Beard by a Court of Small Causes, the 
summons shall be for the final disposal of the suit 

6. The day for the appearance of the defend uU slksill be fixed with Seo. 69. 
. , , refeicnce to the current business of the Court, the 

•iioeof^dofeiidanT****^ residence of the dt Eendant and llie lime 

necessary fi^r the service of the summons ; and the 
day shall be so fixed as to allow the defendant sufficient lime to enable him 
to appear and answer on such day. 


Summons ^ orclor 
df'fendant tu pioduoe 
douumenU relivd on by 
him. 


7. riie summons to appear and answer shall Seo. 70. 
order the defendant to produce all docuTnents in his 
possession or power upon which he intends to rely 
in support of ins case. 


On ihsuu ot i-umnionN 
for final disposal, do- 
fondant to bo direclfd 
to prodneo inn wit- 
noBi'eit. 


8 Where the Mimmrms is for the final disposal Sec. 71. 
ot the suit, it sliall also direct tiie defendant to pio 
duce, on the day fixed fur his appraiance, all wit- 
nesses upon whose evidence he intends to rely in 
support of his case 


Set vice of Summons, 

Q. (i) Where the defendant resides within the jurisdiciion of the geo. 72. 

Dfelivery or tranaiuia- Court in which the suit is instiiuied, or has an agent 
oinn of Bumnioiis fur rehideiil within that juiis'iiciion who is empowered 
Bcrvioo. to accept the service of the summons, ihe summons 

shall, unless the Court otherwise directs, he delivered or sent to the proper 
officer to be served by him or one of his suhor« inalcs 

I a) The proper officer may be an officer of a Court oiher than that in 
which the suit is instituted, and, wheieheis such an officer, the summons 
maybe sent to him by [>osl or in such other manner as the Court may 
direct. 


10. Service of the summon.s shall be made by delivering or tendering geo. 73. 

a copy thereof signed by ihe Judge or such oflicer 
Mode of Boivice. appoim.s in this behalf, and sealed with the 

seal of the Court. 

11. Save as otherwise prescribed, where liierc are more defendants geo. 74. 

Service on several de- service of the summons shall be made on 

fendunts. tach defendant. 

12. Wherever it is practicable, service shall be Bee. 76. 
made on the defendant in peison, unless he has an 
agent empowered to accept service, in which case 
service on such agent shall be sufficient. 

13. (i) In a suit relating to any business or wurk against a person KfiOt 76. 
Service on agent by ^^lio does not reside wlflnh tbe local limits of the 
whom defendant carrivB junsdiclion 6T tbe Court from which the summons 

on businesB. jg issued, service on any iiianager or agent, who, at 

the Ume of service, personally carries oh such busiatss or work for such 
persoHlvltlfirrsuch limits, shall be deemed good service. 

( 2 ) For the purpose of this rule the master of a ship shall be deemed 
to be the agent of the owner or charterer. 


Service to be on do- 
fondant ill person when 
practicable or on his 
agent. 
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Beo. 78. 


Beo. 79. 


14. Where in a suit tn obtain relief respecting, or compensation for 
Service on agent in immoveable property, service cannot be 

charge in aiiiia for im- made on the defendant in pet son. •and the defendant 

moveable property. iias no agent empowered to accept the service, jjt 
may be made on any agent of the defendant in charge of the property. 

1'^ Where in any suit the defendant cannot be found and ha^ no 
Where Borvicc may bo agent empowered to accept service of the summons 

on male member of do- on his behalf, servi ;e may be made on any adult 

fondant’s family. male member of the family of the defendant who is 

residing with him. 

Explanation,— K s ervant is not a member of the family within the 
meaning of this rule. ” 

16. Where the serving ollicer delivers or tenders a copy of the sum- 
. mons to the difendant personally, or to an agent 

airXlBmoSt.*’ 

signature of ihe peison to whom the copy is so 
delivered or tendered to an acknowledgment of service endorsed on the 
original summoiis. 


Beo. 80. 17* Wlierc the defendant or his agent nr such other person as aforesaid 

Pmoeduie when de- >^cf“scs to sign ihe acknowledgment, or where the 
fciidaiitmluBea to accept serving officer, afier using all due and reasonable 
Borvice, or cauuol bo diligence, tannoi line! the defendant, and there is no 
agent cinpoweied to accept .service of the summons 
on hi.s behalf, nor any other person on whom service can be made, the ser- 
ving officer shall a ffix a copy of llie summons on the outer door or some 
other conspicuous parTof the house in which the defendant ordinarily resides 
or carries on business or personally works for gain, and shall then return the 
original to the Court from which it was issued, with a report endorsed there- 
on annexed tlitueto slating that he has so affixed the copy, the circums^nces 
under which lie did so, and ilie name and address of llic person (if any) i y 
whom the house was identified and in whose prcsentc the copy was affixed. 


Beo. 81. 


Kndorsenicnt of tiniu 
mid manlier of serviee. 


18. The serving officer shall, in all cases in which the summons has 
been served under rule i6, endorse or annex, 
or cause lu be endorsed nr annexed, on or to the 
oiigiricil summons, a return slating the time W'hen 
and the manner in wliich tiie summons was served, and the name and 
address of the person (if any) idcntifjing the person served and wilnessing 
the delivery or tender of the summons. 


Bao. 82. 


Beo. 82, 

Pm 2. 


19. Where a summons is returned under rule 17 , the Court shall, if 

„ . . . the reiurn under f at rule has not been verified by 

ving*oSc 6 r.'”" ^ affidavit of the serving officer, and may, if it has 

been so verified, examine the serving officer on oath, 
or cause him to be so examined by anoiher ( ourt, touching his proceedings, 
and may make such further inquiry in the maticr as it thinks fit ; and shall 
either declare that the summons lias been duly .served or order such service 
as it thinks fit. 

20. ( 1 ) Wiiere the Court is satisfied that there is reason to believe that 

...... the riefendani is keeiiing out of the way fur the 

u a itu ei service. purpose of avoiding service, or that for any other 
reason the summons cannot be served in the ordinary way, the Court shall 
order the summons to be served by affixing a copy thereof in some cons- 
picuous place in the Court-house, and also upon some conspicuous part of 
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the house (if any) in which the defendant is known to have last resided or 
carried on business or personally worked for gain, or in such other manner 
as the Court thinks fit. 


Effect of Hubsti tilted 
Borviue. 


( 2 ) Service substituted by order of the Court shall 
be as effectual as if it had been made on tbe defendant 
personally. 


Where service suhsti- ( 3 ) Where service is substituted by order of the 
tutod, time fi)r appear- Court, ihe Court shall fi.< such time for the appearance 
anoe to bo fixed. of the defendant as the case may require. 

21. A summons may be sent by the Court by which it is issued, 
Service of Humnions whether wiihin or without the province, either by one 
whore defend nit I osidea of its officers or by post to any Court (not being 
within jurisdiction of the ULh Court) having jurisdiction in the place 
another (Jouri. where tlie defendant resides. 


22. Where a summon.s issued l*y any Court estahli<)hed beyond the 

Service, within Presi- ^bnits of the towns of CalculU, Madras, Bombay and 

clonoy-townH und Rangoon is to be served wiihin any such limits, it 

Rangoon, uf aumniona shall bj? sent to the f^ourt of Small Causes within 

i 8 HuedbyUoiirl 8 oul->ide. whose jurisdiction it is to be served. 

23. The Court to which a summons is sent under rule 21 or rule 22 

- shall, upon receipt thereof, proceed as if it iiad been 

J:uL:LnZLL 

summons to the Court of issue, together with the 
record (if i* iy) of its proceedings With regard thereto. 

24 Wliere the defendant is confined in a prision,ihe summons shall be 
Kervion <ni ileltmduut delivered or sent by post or Olherwise to tlie oflicer 
in prirton. in charge of the prison for service on the defendant. 

25. Where the defeiulanl resiaes out of British India and has no agent 
?SeivicrMvhor«(hdeiid- empowered to accept service, the 

fini reHiiha <mi <•! summons shall be addressed to the defendant at 

BiiiiHli liidiii and has the place where he is residing and sent to him by 

no agent. post, if there is postal communication between such 

place and the place where the Court is situate. 


Service in foreign oft 
territory through Poli- 
tical Agent or C'ouit. 


(a) in the exercise of any foreign jurisdiction vested in His Majesty 
or in the (Governor General in Council, a Political Agent has 
been appointed or a Court has been established or continued, with 
power to serve a summons issued by a Court under this Code 
in any foreign territory in which the defendant resides, or 
(^) the Governor General in Council has, by notification in the Gazette 
of India, declared that any summons so issued may be served 
by any Court situate in any such territory and not established 
ur continued in the exercise of any such jurisdiction as aforesaid, 
the summons may i>e sent to such Political Agent or Court, by post or 
otherwise, for the purpo.se of being served upon the defendant ; and, if the 
Politii-al Agent or Court returns the .summons with an endorsement signed 
by such Political Agent or by the Judge or other officer of the Court that the 
summons has been served on the defendant in manner hereinbefore directed, 
such endorsement shall be deemed to be evidence of service. 


Seo. 83. 

Seo. 84. 

Seo. 85. 

Sec. 86. 

Seo. 86. 

Sees. 87, 
88 . 

Seo. 80. 

Seo. 90. 
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Seo. 422. 27- Where the defendant is a public oflicer (not belonging to His 

Service on civil pub- Majesty V millWfy flf lIBWl forces or \\U Majesi/s 

lie officer or on servant Indian Marine Service), rr i s ih ^ery ant ^ f ai 1 way 

of railway company or company' or local authpiity, the Court may, if it ap- 

local authuiity, pc’arV to it that the summons may be most conveni- 

ently so served, send it for service on the defendant to the head of tbe o(B,ce 
in which he is einplbyed, together wiili a copy io be retained by the 
defendant. 


Sec. 468. 


Where the defendant is a soldier, the Court shall send the summons 
for service to his commanding officer together with 
a copy to be retained by the defendant. 


Service on soldiers. 


Sec 468 29. (t) Where a summons is delivered or sent to any person for service 

l>uty of iwraoii to *♦- *7 Of '“'e *8, such person shall 

whom summons is deli- be bound to serve it, if possii*le, and to return it 

vored oi- sent lor sor- under ids signature, with ll»e written acknowledg- 

ment of the defendant, and such signsiture shall be 
deemed to be evidence of service. 

( 2 ) Where from any cause seiviceis impossible, the summons shall 
be returned to the Court with a full statement of such cause and of the 
steps luken to procure service, and such .statement shall be ^pemed to be 
evidence of non service. 


Beo 91. 


Seo. 92. 


30. (t) The Court may, noiwitltslanding anyiidng hereinbefore con- 

tained, substitute tor a sumutons a letter signed by 
bunstituLion of letter i j ’in* l • . • .u- 

foraummoiiK. or sucli olTiccr as he may appoint in this 

behalf, where the defendant is, in the opinion of the 
Court, of a rank entitling him to such mark of consideration. 


( 2 ) A letter substituted under sub-rule (/) shall contain all the parti- 
culars required to be stated in a summons, and, subject to the piovisions 
of sub-rule (j), shall i^e treated in all respects as a summons. 

(j) A letter so substituted may be sent to the defendant by post or by 
a special messenger selected by the Couit, or in any other manner which 
the Court thinks fit ; and, where tlie defendant has an agent empowered to 
accept service, the letter may be delivered or sent to such agent. 


ORDER VI. 

Phadhtjrs gtfierally. 

New. Pleadina ’ shall mean plaint or written state- 

meiil 


0. 19, r. 4. 
(B. R.) 


2. Every pleading shall contain, and contain only, a statement in a 
conci.se form of the material facts on whicUHIe parly 
Plowing to HUto pleading >^es for hT^’ daiib’ Of deFerice, as ’Ifte case 

iviSe. "* may be, Hut not the evidence by which they are to be 

proved, and shall, when necessary, be divided into 
paragraphs, numbered consecutively. Dates, sums and numbers shall be 
expi eased in figures. 


0. 19, r. 6. 

(B. R.) 


. 3 . The forms in Appendix A when applicable, and where they are not 

IfotuiH of flea, ting. .•PPli»We forms of the like character, as nearly as 

^ may be, shall be used for all pleadings. 



0. n, t. li] 


TBB FiaST SOHBDULB, 


4. In all cases in which the psrt/ pleading relies on any misrepresenta- O. 19, r. 0. 

p . , , , lion, fraud, breach of trust, wilful default, ur undue (E. R.) 

give^ where necoMary. amlTnliFotlier CAses iiV'\vTiTeK*‘‘pfn'tTe'uTa^^ 

may be necessary beyaiul miuIi as are exemplirtcd 
in the forms aforesaid, parucuiars (with dates and items if necessary) sliall 
be sta lejd jn Jlhe i).leAcling.. 

5. A further and belter statement of the nature of the claim or dticnce, O. 19, r. 7. 

„ or further and belter particulars of any matter stated fB. B.) 

otatement, or pariiou- tn any pUadmg, may 111 all OBScs be ordeicd, upon 

larB. such terms, as to costs and otherwise, as may be 

just. 


6. Any condition precedent, the perlormance or occurrence of which O. 19, 

, is intended to be contested, shall be dl!^tillctly r. 14. 
uiiditiun precLMleiit. specified in his pleading l»y the plaintiff or defendant, (B- ) 

as the case may be ; and, subject thereto, an avciment of the performance 
or occurrence of all conditions precedent necessary for the case of the 
plaintiff or defendant shall be implied in his pleading. 

7. No pleading shall, except by way of amendment, raise any new O. 19, 

ground of claim or contain any allegation of fact r. 16. 
opait^f. inconsistent vNiih the previous pleadings of the (B. R) 

party pleading the same. 

8 . Where^a contract is alleged in any pleading, a bare denial of the O. 19, 

• 1 r ’ r*" V* same hy the oppo.dle pai IV shall be con^striied onlv r. 90. 

emu o I 111 ific . ^ (l<;niul in fact of the express contract alleged or (B- R) 

of the matters of fact from which the same may be implied, and not as a 
denial of the legality or suflkiency in law of such contract. 

9. Wherever the contents of any document are material, it shall be Q. 19, 

suthcienl in any pleading to slate the tllecl thereof r 31. 
be as britlly as pobsible, without setting out the wiiole (B. B.) 

or any part thereof, unless the precise words of the 
document or any pari thereof are material. 

10. Wherever it is material to allege malice, fraudulent intention, O. 19, 

, knowledge or other condition of the mind of anv r. 23. 

^ ^Mnlioe, kuuwlcdgi., p^, tt shaH be Sufficient to allege the sinne as k (H R ) 

fact Without setting out the circumstances from 
which the same is to be niferreJ. 

11. Wherever it is material to allege notice to any person of any fact, o.* 19, 

. matter or thing, it shall be sulTiciciit to allege such r. 28. 

Notice. notice as a fact, unless the form or the precise terms (B. R) 

of such notice, or the circumstances from which such notice is to be iiiferred 
are material. 


kiiowludgo. 


O. 19, 
r. 14. 

(B. E ) 


O. 19, 
r. 16. 
(B. R) 


O. 19, 
r 90. 

(B. R) 


O. 19, 
r 31. 
(B. R.) 


O. 19, 
r. 23. 
(B. R.) 


12. Whenever any contract or any relation between any persons is 
- to be implied from a scries of letters or coiiversa- 

rclSn otuerwise from a number of circumstances, 

it shall be sufficient to allege such contract or rela- 
tion as a fact^ and to refer generally liTsuChTctkrsVcohveTSart^ Of'Circam- 
stgnees without setting them out in detail. And if in such case the person 
so pleading desfres to rely In the aHernative upon more contracts or rela- 
tions than one as to be implied from such circumstances, he may state the 
same in the alternative. 


O. 19, 
r. 24. 
(B. B.) 
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O. 19, 
r. 25. 
(B. R) 


Seo. 51. 


Seo. 61. 


mgs. 


O. 19. 
r. 27. 
(B. R.) 


Sec. 63. 


13. Neither party need in any . pleading allege any .matter of fact 
_ . V which the law presumes in his favour or as to which 

roBump lona o aw. the hiirken V)f proof lies upon the oifeer side unless 
the same has first been specifically denied, (t.ff.y con^ide^ati(m for a bill of 
exchange where the plaintiff sues only on the bill, and not for the considera- 
tion as a substantive ground of claim.) 

14 Every pleading shall be signed by the party and his pleader (if 
. j any) : Provideti that where a party pleading is, by 

1 leading to bo Bigne . reason of absence or for other good cause, unable 

to sign the pleading, it may be signed by any person duly authorised by 
him to sign the same or to sue or defend on his behalf. 

15. (/) Save as otherwise provided b) any law for the time being in 

_ , force, every pleading shall be verified at the foot 

Verification of p ea - parties pleading or by 

some other person proved, to the satisfaction of the 
Court to be acquainted with the facts of the case. 

( 2 ) The p*!rson verifying shall specify, by reference to the numbered 
paragraphs of the pleading, what he ver>fi' S of his own knowledge and what 
he verifies upon information received and believed to be true. 

(j) The verification shall be signed by the person making it and shall 
state the date on which and the place at which it was signed. 

16. The Court may at any stage of the proceedings order to be struck 

, v out or amended any matter in any pleading which 
Striking out plwidiiigB, unnecessary or scandalous or which may 

tend to prejudice, embarrass or delay the fair trial oi the suit. 

17. The Court may at any stage of the proceedings allow either party 

. , ./II to alter or amend his pleadings in .such manner and 

Anm..dm...t of pkacl- 

menls shall be made as may be necessary for the 


UlgH 

purpose of determining the real 
parties. 


may De necessary 
questions in controversy between the 


Bee. 63. 


18. 


Fiiilure 
after order. 


If a party 
to amend 


who has obtained an order for leave to amend does 
not amend accordingly witVdn the time limited for 
that purpose by the order, or if no lime is thereby 
limited then will>in fourteen days from the date of the 
order, he shall not be permitted to amend after the expiration of such limit- 
ed lime as aforesaid or of such fourteen days, as the case may be, unless 
the lime is extended by the Court. 


ORDER VII. 

Plaint, 

Aaa Particulars to bo con- The plaint shall contain the following 

mo. ou. particulars 

(u) the name of the Court in which the suit is brought ; 

Kh) the name, description and place of reddence of the plaintiff; 

(c) the name, description and place of residence of the defendant, 
so far as they can be ascertained ; 
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(d) where the plaintilT or the def^nflant is a minor or a person of 
unsound mind, a statement to that efTect ; 

{e) the facts constituting the Ctiuse of action and when it arose ; 

(/) the facts showing that the Court has jurisdiction ; 

(g) the relief which the plaintiff claims ; 

(h) where the plaintiff has allowt?d a set off or relinquished a portion 
of his claim, the amount so allowed or relinquished ; and 

(f) a statement of the value of the subjccumaiter of the suit for the 
pui^oses of jurisdiciiun and of court-fees, so far as the case 
admits. 


In money euita. 
claimed : 


2. Where the plaintiff seeks the recovery of 
money, the plaint slull state the precise amount 


Hut where the plaintiff sues for mesne profits, or lor an amount which 
will be found due to him on taking iiiiseitled accounts between him and 
the defendant, ihe^ptliilt shall stale approKiihatety the amount sued for. 

8 . Where the subject- mailer of the suit is immoveable property, the 
Where the aubjjjot- plami shall contain a description of the property 

matter nf tho mill in sufficient to identify it, and, m case such property 

ininioveablo property. tHn" be identified by boundaiies or numbers Th.a 

rec«)rd of sttllement or survey, the plaint shall specify such boundaries or 

numbers' 

4. Whv.re the plaintiff sues in a representative character, the plaint 
, a. shall show not only that he has an actual existing 

iw rom^scniaUve interest uV the subjecl-matler, but that he has laken 

^ the steps (if any) necessary to enable him to insiiiule 

a suit concerning it. 


Defendiiifc’s iiitoront 5 I'hc plaint shall show ihal the defendant is or 
and liability to be claims to be inUTC'icd in the su‘ jeci-maiter, and 
Bh'iwii. that he is liable to be called upon to answer the 

plaintiff’s demand. 


6 . Where the suit is instituted after the expiration of the period 
,, , , preset ilicd by the law of limitation, the plaint shall 

froJThmiution uli '' s''"" “I’"" exemption from such 

law is claimed. 


Beo. 50. 



Seo. 50, 
Para 4. 


Beo. 50, 
Para 5. 


Beo. 50, 
Para 6. 


7. Every plaint ^all stale specifically the relief which the plaintiff q, 20 r. 6 . 

- , claims cither simply or in the alteinalive, and it shall (B. *R.) 

IvHtemd ’’ not be necessary to ask for general or other lelief 

which may always be given as the Court may think 
just to the same extent as if it had been asked for. And the same rule shall 
apply to any relief claimed by the defendant in his written statement. 

8 . Where the plaintiff seeks relief in respect of s**veral distinct claims Q 20 r 7. 
or causc.s of action founded upon separate and (Q. |L) 


Relief founded 
separate gruuuds. 


distinct grounds, they shall be staled as far as may 
be separately and di&tinctly. 


(i) The p'aintiff shall endorse on the plaint, or annex thereto, a ggQ, 53 ^ 
list of the documents (If any) which he has pro- 
duced along with it ; and, If the plaint is admitted, 
shall present as many copies on plain paper of the 


9 . 

Procedure on admit- 
ting plaint. 
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plaint as there are defendanti^. unless the Court by reason of the length of 
tHie ptaihrdr the number of the defc‘n<laiit‘<, or for anv other sufficient reason, 

^ , . permits him to |)re ^eitt a like number of concise 

Concise statement B. ' , t jl i - 

statements of tlic nature ot the claim made, or of 

the relief claimed in the suit, in which case he shall present such statements. 

(2) Where the plaintiff sues, or the dcft^ndaiit or any of the defendants 
is sued, in a representative capacity, such siaiemenls shall show in what 
capacity the plainiilf or defen dant sues or is sued. 

(3; The plaintiff may, by leave of the Court, amend such statements 
so as to make them correspond wiili tiie plaint. 

(4) The chief ministerial officer of the Court shall sign such list and 
copies or statements if, on examination, he finds them to be correct. 

10. (i) The plaint shall at any stage of the suit be returned to be 
T, . f 1 • "'presented to the Coiiit in which the suit should 
R»t«r,.of,,U.nt. Ua heen instiuued. 

(2) On returning a pTaliit the Judge shall endorse thereon the date 
, of its pre.sentaium and return, the name of the party 
iiitr piaJn luii- prjjjjenting it, and a brief statement of the reasons 
® ^ for returning it. 


SeoB. ..... r 1 ■ . 11- The plaint shall be reiected in the followintr 

68,64. of plaint. cases:-.'-'" 

(rt) where it does not disclose a cause of action : 

(b) where tlic rclief^.claimed i.s undervalued, and the plaintiff, on 
iieing required by the Court to coircct the valuation within a 
tinre W beTixed by the Court, fails to do so : 

(f) where the relief claimed is properly "v’alued, but the plaint is 
written upon puper iijsuflj./ifnily siampul, and tire plaintiff , on 
be nTJTT^^'dircd by die Court to supply the requisite stamJPjraper 
within alTiffc To be fi.'Ced by the Couit, fails to do so ; 

(fi) vhere tiic suit appears liuiii the statement in the plaint to be 
barred by anj^avv. 

12. Where a plaint is rejected. the Judge shall 
Bee 55. Procedure on reject- record an order to that effect with the reasons for 

suclrortwr- • 


S 0 O. 60. Whore rejoctifjii of 
plaint does not preclude 
preBentaliun of fresh 
plaint. 


'*T3. 'I be rejection of tiie plaint on any of the 
grounds hereinbefore mentioned shall not of its own 
force preclude^ tlic plauitiff iroiu.pres«alittg a fresh 
plaint in respect of the same cause of action. 


Documents telied on in plaint. 


See. 69. 


14. (0 Where a 

Production of d<»cu- 
nient on wliioh plain- 
tiff aucB. 


plaintiff sues upon a document in his possession or 
pqwer, he shall produce it in Court when the plaint 
is presented, and shad at the same tim^il^y^j^j^^ 
dUranrcni or a copy thereof to be filed with the 
plaTirtV“ 


(2) Where he relies on any other documents (whether in his possession 
or pWer of nbt)"as]eviderice in support of his claim, 
List of other docu- he shall enter such documehls In a lisf^^^ 

*'■ or' annexed to the plain!." ' 
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Statement in oa-eot *">■ ‘’ocument is not in the 

doouimiitB not in liis posscs'^ioii or power of ihe plaimiff, lie shall, if 
pussea^ion or pjwer, possible, state in ^^liuse possession or power it is. 

16 Where the suit is founded upon a negotiable instrument, and it 
All is prove.l that the instrument is Ti)St,‘ and an in- 

able iiintrumcuts. ^ de irtTTrfy™ 7s '“^ven^y tlie plaTiiTiiPf, to the satisfaction 
of the Court, against the claims of any other person 
upon such instrument, the (>)iirt may pa<is such decree as it would have 
passed if the pUiniiff liil prodnet^d ih:: instrumetit in Court when the plaint 
was presented, and lud at the saiin time d^bvered a copy of the instrument 
to be filed with the plaint. 

17. (i) Save in so far as is oilinwise provide ! bv the Hankers' Honks 

_ , . - , Kvi Iviice Act, iSgr, wln-rv i he document on which 

book^* I'laiiit lT sues is an enirv in a shop-book or other 

accmiTht, in Iiis‘'pb'Session or ]>owcr, the plainlifT shall 
produce the bo )k or acconUt at ih * nine ot filing tne plaint, together wi’ili" a 
copy'oniie entry on \Vh1di lie 

( 2 ) The Court, or such olficer as it appoints in this behalf, shall fonh- 

^ , , witii mark tlie document tor the purpose of identifica- 

mteiartZurl.**" ex.un.nin« an.l c.inpaung ihe copy 

Willi ihe ongoial, shall, il it IS found correcu Cj^rtify 
it to be so and return ihe l)Ook to the pUiiiiiff and cause the copy to be filed. 

18. ( 1 ) A document which ought to he produced in Court by the 

InadmiH^ihility of plaintiff when the plaint Is presented, or to be entered 

di>p.umi*ui not producod in tiic list to be added or annexed to the plaint, and 

when plaint Hind. which is not produced or entered accordingly, shall 

not, without the leave of the Court, be received in evidence on his behalf at 
the hearing of the suit. 

( 2 ) N' 'things in this rule applies to documents produced for cross- 
examination of ,U^,d 4 jEs;nd int’s wiUiesses, or in answer to any case set up by 
the defendant or handed to a witness merely to refresh' ht5' wemory. 


ORDER VIII. 


Wrif/eu S/aiemeni and Set-off, 

The defendant may, and, if so required by the Court, shall at or 
before the fust bearing or within such lime as the 
Court may permit, present a written statement of his 


1 . 


Written statement. 


defence. 

2. The defendant must raise by his pleading, all, mailers which show 
the suit not to be maintainable, or that tlie transac- 
New facta must be criTier voFd or voldahle in pointliTIaw’ and all 

•pecia y p«a e . grounds ^fjiefence a.s, if not raised, would be 

likely. iq lake the ojippHte.plfiy\1?y w^Ti Td raise is^el f-OTtact 'riot 

arrsiiig out otjiie plaint, its, for iii.siance, frautTrUuTTfanSn, relea’se,“pj.y'mcnt; 
pfrlbrmaxice7or facts showing illcgaTityT ^ “ 


Sec. so: 


See. OJ 


Sec 62. 


Seo. 63. 


Seo. 110 


O. 10, 
r. 16. 
(E. B.) 
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O. 10. 
r. 10. 
(H. B.) 


r. ia.‘ 

(B. 


Seo. 111. 


8. It shall not be sufficient for a^defendant in his written statement to 

IkmM to bo opooiao. the plaimlff 

b ut the deferi'lant must deal spcctficaliy ^!th each 
allegation of fact of which IRTTbes hoi admit the truths except damages. 

4. Where a defendant denies an allegation of fact in the plaint, he 

EvMiv, denial. ‘’'® 

sui stance. Thus, if u is alleged that he received a 

certain sum of mnneyHi shall not be siiflicient to deny that he received that 
particular amount, but he must deny that he received that sum or any part 
thereof, or else set out how much he received. And if an allegation is made 
with divers circumstances, it shall not he sudicient to deny it along with those 
circumstances. 

5. Every allegation of fact in the plaint, if not denied specifically or by 

Snnoifir. ripiiiiii hccessarv implication, or staled io be not admitted in 

' ^ the pleading of the defendant, shall be taken to be 

admitted except as against a person under disability : 

Provided that tlie Court may in its discretion require any fact so admitt- 
ed to be proved uthervyiseTlhan by such admission. 

6. (i) Where in a suit for the recovery of money the defendant claims 

PartiouliirH of hH ofl* against the plaintiff’s demand any ascer- 


tained !5um of money legally recoverable by him 
from the plaintiff, not exceeding the pecuniary limits 
of the jurisdiction of the Coiut, and both parlits fill 
the same character as they fill in the plaintiff’s suit, the defendant may, at 
the first heating of the suit, hut not afterwards, unless permiileil by the 
Court, present a written statement containing the particulars of the debt 
sought 10 be set off. 

statement shall have the same effect as a plaint in a 
cross-suit so as to enable the Court to pronounce 
a final judgment in respect both of the original claim 
but this shall not affect the lien, upon the amount de- 
creed, of any pleader in respect of the costs payable to him under the decree. 

t 3 ) The rules relating to a wriiten statement by a defendant apply to 
a written statement in answer to a claim of set-off. 


to l)« given in M-ritten 
Btatemont. 


(i) The written 

Kffocl of net-off. 
and of the set-off : 


JllusJra/ions. 

(fi) A In'IjikniIIis Us. 2.000 to U tin<l inipuiiits C his oxociitnr nnrl residuary legatee. 
B diiH and 1> lakes out adnuiiinltation to U'.scff'eotP. C paye Rh. 1,000 as surely for 
1) ; then iJ pues C for ilu* legny. C niiuiot set off' the debt of Rs. I.OOO ngainst the 
legacy, for neither (' nor I) lills the .same elniraotcr with respect to the h'gacy as they 
fill with respect to the puyinent of ilie Ru. 1,<MI0, 

(^•) A dies inteslale und in debt to B. C takes out administration to A's offects 
and B buys ])art of the efl't'ets fimn (J. In a suit for the purchase-money liy C against 
B, the latter cannot set off the debt h gainst the price, for C tills two different 
characters, one as the vendor to B, in W'liich ho sues B, and tlio other as reprcsonlative 
to A. 

(f) A sues B on a hill of exchange. B alleges that A has wrongfully nrglectod to 
insurt' B’s goods und is lialile to him in coniponsatiun whicli he claims to set off. The 
ouiuunt not being usceriaiiind cannot tio set off. 

(S) A sues B on a bill of exclmiim' for Rs. .50U. B holds a judgment against A 
for Ks. 1,0UU. The two cluims lieing tiotn definite pecuniary deiuands may he set off. 

(r) A snes B fur compensation on iK-eonut ot ire^pa'-s. B holds a pioini^Bory note 
for Rs. 1,000 fiom A and cliims to set oil that amount egoinst any sum that A nay 
recover in the suit. B may do so, fur, as soon as A leoovers, both sums are definite 
peouiiiary demands. 
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(./*) A ftnd B sue C for Rh. ],000. 0 cannot set off a debt duo to him by 
A alone. * 

(y) A aiies B and C for Re. 1,000. B oaiinot sot off a debt due to liitn alone 
by A. 

{h) A owes the partnership firm of B and C Rs. 1,000. B dies, leaving C surviv* 
ing. A sues C for a debt of Rji. 1500 due in Iuh sepnrute eharautor. U may set cif 
the dale of Rs. 1,000 


7. Where the defendant relies upon several distinct grounds of defence O. 20, r. 7. 
Defence or set-off or Srt off founded upon separate and distinct facts, 1®* R-) 

founded on separate they shall be stated, as far as may be, separately 

grounds. ^ and dislinclly. 


8- Any ground of defence which has aiisen after the institution of New. 
KT 1 f 1 f the suit or the presen'aiion of a written staiement 

New g^nn,l of defence, ^ raised by tl.e defendant 

or plaintiff, as the case may be, in hts written statement. 


9. No pleading subsequent to the writo-n statement of a defendant Beo. 112. 
„ , . , other than by way of defence to a set-()ff shall he 

u equen p cat mgs. p^^ented except by tbe leave of the Court and upon 
such terms as the Court itTrillts fit. I)ut the Court may at any time require 
a written siatement or additional written s'.aterneni from at)\ of the parties 
and fix a time fur presenting the same. 

Procedure when party Where any pirly from whom a wiilten .state- Seo. 118. 

fails to present written meiu is so required tails to present the same witliin 
staiement cftllod for by the time fixed by the Court, the Court may pro- 
nounce judgment against him, or make such order 
in relation to the suit as it thinks (it. 


ORDER IX. 


A ppearance of Parties and Consequence of Non-appearance, 

1. On the day fixed in the .summons for the defendant to appear and Sec. 06. 

Partie. to appear on a""*'';''' “>e parties shall be in atlendance at the 
day fixed in Mimmoiia Couri-boiise in person Or by their respective pleaders, 
foi- defendant to appear and h'^ suit shnll then be licard unless the heaiing is 
and answer. adjo« in:J to a luture day fixed by the Court. 


Dismissal of suit 
where summons nut 
served in coiisequenue 
of plaintiff's failure to 
pay costs. 


that the suit be dismissed: 


2. W lere on the day so fixed it is found that Beo. 97. 
the summons has not been served upon the deiend- 
ant in corisequence of the failure of the plaintiff to 
pay the couit tec or postal charges (if any) chaige- 
a\3le for such service, the Court may make an order 


Provided that no such order shall be made although the summons has 
not been served upon the defendant, if on the day fixed for him to appear 
and answer he attends in person or by agent when he is allowed to appear 
by agent, 

Wlipre neither party 3. Wh ere nei ther p ^rty appe ars when the suit is Seo. 08. 
appears, suit to be die- called on for liearmg, the Court ma y make a n o rder 

missed. th at the suit be di^Uied. 
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Plaintiff may bring 
tiwh HUH i>r Court may 
remore Huit to lile. 


8eo. 99. 4. Where a suit is dismissed ^inier rule > or rule 3, the plnintilT may 

(suiij'Ct to the law of limiiationi bring a fresh suit, 
or he may apply f»r an order 10 set the dismissal 
aside, and if he satisfies tne Court that there was 
sufficient cause for his not paying the court-fee and 
postal charges fif any) required within the time fixed before the issue of the 
summons, or fur his non-appearance, as the case may be, the Court shall 
make an order setting aside the dismissal aud shall appoint a day for pro- 
ceeding with the suit. 


Sec. 99 A. 5. (i) Where, after a summons has been issued to the defendant, 

or to one of several defendants, and returned un- 
BiHriiiR**^! of suit where served, the plaintiff fails for a Mriod of one year, 
piiiiniiff, utter Huminoiia return made" 10 ihTCtmft by tKe 

Oir..., .. .h. Co.,. 

frosh HuiiimouB. i^hule by the seivuig officers, to apply for the issue 

of a fresh siiinmons and tu satisfy the Court that 
he has used his liest endeavours to discover ihe residence of the defendant 
who has not been seived, or that such defendant is avoiding service of 
process, the Court may make an order that the suit be dismissed as against 
such defendant. 


(2) In such case the plaintiff may (subject to the law of limitation) 
bring a fresh suil. 


Sec. 100. Prooo^ture when only 
pliviuliff appears. 


6. (I) Where the plaintiff appears and the defen- 
dant does not appear when the suit is called on 
for hearing, then-— 


Wlioti suinnions duly 
■erved. 


(a) if it is proved that the summons was duly 
served, the court may proceed ex par/e ; 


When eumn,o,w not Pf.T'l. 

duly served. served, the Court shall direct a second summons to 

be issued and served on the defendant ; 

(c) if it is proved that the summons was served on the defendant, but 

wilt... mnmom .crv l]'ne !“ enable him to appear and 

cd, but nut in duo time, answer on the day fixed in the summons, the Court 

shall postpone the bearing of the suit to a future day 
to be fixed by the Court, and shall direct notice of such day to be given to 
the defendant. 

(2) Where it is owing to the plaintiff’s default that the summons was 
not duly served or was not served in sufficient time, the Court shall order 
the plaintiff to pay the costs occasioned by the postponement. 

Beo. 101. rro.»d...-« «hm. do. Court has adjourned the hearing 

fotidani ai iiears uri day ^hc suit ex parity and the detendent, at or before 
of adjoin I otl hearing sueh hearing appears and assigns good cause for 
ami aHHigns good muse his previous non-appearance, he may, upon such 
^ca a^oe'^'^S* terms as the Couit directs as to cost or otherwise 

pcaranoe.^ ^ I heard in answer to the suit as if he had appeared 

on the day fixed for his appearance. 

See. 102. 8. Where 

Proeednro whera de- 
fendant only iippoars. 


ifendant appears and the plaintiff does not appear 
wTeiV the "sintTs called oii for hearing, the Court 
shaTT mak e an brJef ihaljbe fTpit be OismUsed, un- 
less**fl(^dJehdaht'*a?mits the claim, or part thereof, 
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in which case the Court shall pass a d^ree against the defendant upon such 
admission, and where part only of the claim has been admitted, shall dismiss 
the suit so tar as it i elates to the remainder. 

9- (i) Where a suit is wholly or partly dismissed under rule 8, the Seo. 108. 
pUimifI sliall be precluded from bringing a fresh 
l^oroe against plain* jjyjj j|, respect of the same cause of action. But 

.nif “ ^ may apply for an order to set the dismissal 

yide. ^ if’Te siusfies' IheToun'-T^ 
sufficient cause for his non-appearanre wiien the suit was called on for 
hearintr, the Court shall imiice an order setting aside the dismissal upon 
such terms as to costs or other .vise a i it thinks fit, and shall appoint a day 
for proceeding wiih the suit. 

(j) No order shall be made under this rule unless notice of the applica- 
tion has been served on the oppoMte party. 

10. Where there are more phin^iffs than one, and one or more of 
. them appear, and the others do not appear, the 

instance ot the plaintiff or 
or more of several plain- plaiiitifis aftpeaiing, permit the suit t<» proceed in 
utl'H. the same way as if all ilie plaintiffs had appeared, 

or make such order as it thinks fit. 


1 1. Where there are more defendants thin one, and one or more of them 


Prf'oedure in o'tse of 
noii-att ndanoH of ono 
or iMoro of Htu'jral do* 
feudal I U. 


ap[>ear and the others du not a)>pear, the suit shall 
proceed, and the Court shall, at the time of pro- 
nouncing jinigmcnt, make such order as it thinks 
fii wiih respect to the defendants who do. not 
appear. 


12. Where a plain iff or rlefendant, who has been ordered to appear 
ill person, does not appear in person, or show sufficient 


Consoqnonoe of nnn* 
attendaiiois wii.lioui 
sullioieiil uauHO shown, 
of party ordort'd to 
appear in poison. 


cause to the satisfaction of the Court for failing so 
to appear, he shall be subject to all the provisions of 
ihe foiegoing rule.s applicatde to plaintiffs and defen- 
d«iiUs, re.spcclively, who do not appear. 


Beo 106. 


Beo. 107. 


Seilinfi aixdt Decrees ex parte, 

13. In any case in wh'-ch a decree is passed ex parte against a defen- \Beo. 108. 
dant, he may apply to the Court by wh'ch the decree 
Sotting aside deoroe passed for an oider to set it aside ; and if he satis- 
exp’irfeagaiuHtdefoiid* that ilie summons was not duly served, 

Tre^'a.s' pre vented 1)y any^ suffictettf cau^lrom 
appearing when the suit" \vas" caireT on for hearing, the Courts shall 
make an order setting asViTe llic de. Tee as against him upon such terms as 
to' costs, paymefit Into Couri“br otherwise XB iTIhtnkS fft, and shall appoint 
a day fur proceeding with the suit : 

Provide \ that where the decree is of such a nature that it cannot be set 
aside as again.st such defendant only it may be set aside as against all or 
any of the other defendants also. 


No d<'croo to be set 
aside without notice lo 
opposite party. 


14. No decree shall be set aside on any such 
appliciiiun ' as’^'afufeWd tmletw Trotter ‘ 
been sTgrygcTuintje oppusitg-paTty: ' 


ir 


109. 


L 
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ro. XI, r. 2. 


OREOER X. 


Beo. 117. 


Examination of Parties by the Court. 

1. At the first hearing of the suit the Court shall ascertain from each * 
party or his pleader whether he admits or denies 

X“i« /.f ‘ ‘I'* ^ 

arc adiiiiitcd or denied, written statement (if any) of the opposite party, and^ 
as are not expressly or by necessary implication 3, 
admitted or denied by the party against whom they are made The Court i 
shall record such admissions and denials. 


Bee. 118. 


2. At the first hearing of the suit, or at any subsequent hearing, any 
parly appearing in person or present in Court, or any 
Oral examination of person able to answer any inaicrial questions relating 
party, or companion ot whom such parly or his pleader is 

P*"^*'^* accompanied may be examined orally by the Court ; 

and ibe Court may, if it thinks fit, put in the course of such examination 
questions suggested by either party. 


Beo. 110. Substanco of exami- 
nation to bo written. 


3. The substance of the examination shall be 
reduced to wiiting by the Judge, and shall form part 
of the record. 


Beo. 120. 4. (i) Where the pleader of any party who appears by a pleader or 

any such person accompany ing a pleader as is 
ConRequonce of refu- referred to in rule 2 , refuses or is unable to ans^^e^ 

der to oilswor^ material question relating to the suit which the 

Com t is of opinion that tl»e party whom he repre- 
sents ought to answer, and is likely to be able to answer if interrogated in 
person, the Court may po'^tpone the hearing of the suit to a future day and 
direct that such party shall appear in person on such day. 

( 2 ) If such party fails without lawful excuse to appear in person on the 
day so appointed, the Court may pronounce judgment against him, or make 
such order in relation to the suit as it thinks fit. 


ORDER XI. 


Discovery and Inspection. 

Beo. 121. !• In any suit the plaintiff or defendant by leave of the Court may 

R ; Wi'oovry by interro- in writing for the examinatfon 

ta. a.) gaiories. I"® opposite parlies oi any one or more of such 

parties, and such interrogatories when delivered 
shall have a note at the foot thereof stating which of such interrogatories 
eacli of such persons is required to answer : Provided that no party shall 
deliver more than one set of inieriogatorics to the same party without an 
order for that purpose *. Piovided also that interrogatories which do not 
relate to any matters in ques.ion in the suit shall be deemed irrelevant, 
n- twithstTrtiding iliat they might be ai’.miss.ble on the oial cioss-cxamination 
of a witness. 


O 31, r 2. 
(B. R.) 


2. On an applictiiion for leave to deliver interrogatories, the particular 
Pnrlioul.r interroga- in'‘-lIO|^*ics propo.sed 10 be delivered «hall be 
tories to bo submitted, submitved to the (. Itt deciding upon such 

ap^ication, the Court shall take into account any 
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offer, which may be made by the partr Jtouqfht to be interrogated, to deliver 
paniculars, or to make admissions, or to produce documents relaling to t' o 
matters in questi>)n, or any of them, and leave shall be friven as to such only 
of the intcrroj^^atories submitted as the Court shall consider necessary either 
for disposing fairly of the suit or for saving costs. 

8. In adjusting the costs o( the suit inquiry shall at the instance of 8eo 163 
Co»U of interr.™. W Partv be made into the propriety of exhibiting O. 31, r. a 
torieg, such interrogatories, and if it is the opinion of the (B. R.) 

taxing <ilbv‘L'r nr of the Court, either with or without 
an application for inquiry that such interrogatories have been exhibited 
unreasonably, vexatiously, or at improper length, the costs occasioned by 
the said interrogatories and the answers thereto shall be paid in any event 
by the party in fault. 

„ , . , ^ 4. Interrogatories shall be in Form No. 2 in o 1 . a 

Form of interrogato- . i i ■ oi, r. 

^ Appendix ( , wiih such variation as circumstances (B. R.) 

may require. 

5. Where any party to a suit is a corporation or a body of persons. Sec. 124. 

p , . whether lucoiporated or not empowered by law to O. 31, r. 6. 

^oipora 10ns. sued, whether in its own name or in the f®- ® ) 

name of any ofliccr nr other person, any opposite* parlv may apply for 
an order allowing him to deliver iiiierrogaiories 10 any memher or officei of 
such corporation or body, and an order may be made accordingly. 

6. Any objection to answering any interrogatory on the ground that it Sec. 126. 

^ . is scindalous or irrelevant or not exhibited O. 31, r. 0. 

gatonea hv answer^* purpose of the suit, or that the matters inquired (®- RO 

* * into are not siiflicientlv material at that stage, or on 

any other ground, may he taken in the alTidavii in answer. 

7. Any inlerrogatcries may be 'ct aside on the ground that they have 0- 31, p. 7. 

been exhibited iinreasoiudilv or vexaiiomly, or struck (B R.) 
.trikiiB"*our'’inle"«. Out <.i. llu- gro.u.d llm. tl.e'y are piolix, oppressive. 

gatorieH. imneccssarv or scandalous ; and any application for 

this purpose may be made within seven days after 
service of the interrogatories. 


Affidavit in answer, 
filing. 


Form of affidavit in 


8. Interrogatories shall be an«!wered by aflidavit to See. 126. 

be filed wTTfiTh 'ten daysT'or Mhin SUClrmlieiir'tTfhe O. 31, p. B. 
as the Couit may allow. (B. R.) 

9. An aflidavit in answer to interrogatories shall O. 31, p. 9. 
be ill Form No. 3 in Appendix C, with such vaiiaiions (B. R.) 
as circiimsiances may require. 


i - i . 10- No exceptions shall be taken to any affidavit 

taken ^ answer, but the sufllcieiicy or otherwise ol any 

such nflidavil objected to as insufficient shall be 
determined by the Court. 

11. Where any per.son interrogated omits to answer, or answers in- 
sunicienlly, the parly interrogating may apply to the 
.nsweffurth f'"" Requiring him to answer, or to 

answer furihci, as the case may be. And an order 
may be made requiring Idm to answer or ans^^^ further, either by affidavit 
or by vivd voce examination, as the Court may direct. 


Beo. 127. 
O. 31. 

p. 11. 

(B. R.) 
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THB CODE OF CIVIL PROCEDURE. 


to. XI, r. 17. 


Seo. 129. 
O 31. 
r. 12. 
(E. R.) 


Seo 129 

O. 31. 
r 13. 
(E. R.) 


8eo. 139 
O. 31, 
r. 14. 


Bi^o. 131 
O. 31. 
r i o. 
(E. R ) 


0.81, 
r. 1«. 
(E. R.) 


Sf^o. 132. 
U. 81. 
r. 17. 
(E. R.) 


12. Any party m ay, without filihp: any affidavit, ap ply, to the ^ Court for 

, in Ollier directing any other p irty to anv rum To riffake 

cow? oTdruJonM. “■ on 'oatir'of ihr.locuments' Aierare or 

iiaW^lieen In his possessibn or power, rel.iiing to 
any matter in question therein. On the Iteanng of such application tiie 

Court may cither refuse or adjourn the same, if satisfied that such discovery 

is not necessary, or not neces'.ary at that stage of the suit, or make such 
order either generally or limited to ceruin classes of documents, as may. in 
its discretion, he thought fit : Provided that discovery sliall not be ordered 
when and so far as the Court shall be of opinion lliat it is not necessary 
either fur disposing fairly of the suit or for saving costs. 

13. I'he affidavit to be made by a party agiinpt whom .such order as 

is mentioned in tlie last preceding rule )ms been 

Affidavit of ducumunts. ina ie, shall specify whicii (if any) of llte documents 
therein mentioned lie olijecs to produce, and it 
shall be in Form No. 5 in Appendix C. with such vaiidtiuns as circumstances 
may require. 

14 It shall be lawful for the Court, at any lime during the pendency of 
n j t j of any huit, to order the p'odnciion bv any paiiy 

ttiepto. upon oa h, orsiith of the documents in his 
“TyosKc^ston or power, relating to any matter in ques- 
tion in such suit, as the CmtTt shall think right ; and the Crunt may deal with 
such doiumeiits, when produced, in such manner as shall appear just. 


15. Kvery par ty to a suit shall he entitled at any time to give notice to 
any other pany^ In whose pleadings or afinlavTts reference Ts' “mHe to any 
, 3bcum‘em7io proiruce“9UcIi docuincnVfor ll»e inspec- 

me“r?trrml +«riy pivin* such noiice, or of his 

pleadings or affidavit!*, pleader, anil to permit him or ihmi to lake copies 
thereof: and any pany not comfJying with such 
notice sliall not afterwards be at lilicrty 10 put any such di;cumi*ni in evidence 
on his liehalf in sucii suit unless he shall satisfy tiie Court that such docu- 
ment relates only to his own title, he being a difendant to the suii, or ihat 
he bad some other cause or excu*.e which the Court shall deem sufficient lor 
not Compiling with such noiice, in which case tlie Court may allow the 
same to be put in evidence on such terms as to costs and otherwise as the 
Court shall think fit. 


10. Notice to any partv to produce any documents referred to in his 
Notice to produce. I’® 7 in 

Appendix C, with such vaiiations as circumstances 

may require. 


17. The parly to tvhom such notice is given shall, within ten days from 

Time for iuepeotion H’'' fi''''"* 

when notice given. the same a notice Statins a time witnin tliree days 

from tiie delivery Ihrreof at which ilie documents, nr 
snch of them as he does not object to pn»dure, may lie inspeiied at the 
office of Ids pleader, or in itie ca-^e of bankers’ books or otlier l»ooks of 
account or books in con.^taiu use for tiie purpo.ses of anv traile or business, 
at tlieir usual place of cusiotiy, and staling which (if any) of the documents 
he objects to produce, and on what ground. Such notice shall be in Form 
No. 8 in Appendix C, with such variations as circumstances may require. 
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18 . (i) Where the parly served notice under rule 15 omits to pive 

Order for iu.peo.ion. . i^^ec-ion or objects to 

give luspecnon, or offers inspci turn elsewhere llian 
at the office of his p’eadt'r. ihe Court m:»y. on the appliraiion of the patiy 
desi ring it. make an order for insfiection In siicli place and in such manner 
as i t IhiTttri I ik ■fitr 'I*rnv1 tied ih it the order shAtt iiot be made when ' and so 
far as t» e ('oiirt sliall be of opinion tiiat it is not necessary either for dispo- 
sing fairly of the suit or fur saving costs. 

(3) An)| application In in«ip<^i document.^, except such as aie referred 
to in the pleading's, pir iculars fir affidavit'i of the partV against whom the 
appTtCJftioTTts mai'e or disclo*«ed in his affidavit of dociiments shall he found- 
lavit shfiwing of wliat documents inspection U sought, that 
the parly apii1\ing is entitled to inspect lliem, and thu they are in ihe pf»ss- 
e.sFion or pfiwer of iho other pariv. The Court shrill not make such order 
for iuspeciion of such dorumenis when and .so far as ihe Court shall be of 
oiiinion that it is not necessary cither for disposing tairly of the suit or for 
saving costs. 

19 . (1) Where inspection of anv business book* is applied for, the 

. Court may. if it thinks fit, instead of ordering 

erifia oopwa. iii.speciinn of the original books, order a copy of 

any entrie.s therein to be furni.sbed and verified by the affidavit of some 
person who has examined the copy with the original entries, and such 
affidavit shall state whether or not there are in the original book any and 
what erasures, interline itions or alterations : Provided that, notwithstanding 
that such copy has been suppli td, the Court may order inspection of the 
book from which the copy was made. 

(2) Where on an applient’on for an order for inspection privilege is 
claimed for any document, it shnll be 1 iwful for the Lourt to inspect the 
document for the purpose of deciding as to the validity of the claim of 
privilege 

(3) The Court may, on the application of any party to a suit ai any 
time, and whether an affi lavit of document'; .shall or shall not have already 
been or lered nr m ide, make an order requiring any other partv to slate by 1 
affidavit wheih-r any one or more specific ddciimcntf?, to be specified in the I 

is or are, or iKH or hj^vs at any liriiie Jtteett. d.n.lds possession or / 
power ; and, if not llieii in Ids possession, when be parted with ilie same and 
wliai has become ilu-rcof. Such application shall be made on an anidavii 
slating that in ihe belief of the drp mei.t the paity against whom the applica- 
tion is made has, or has at some time had, in his pos.session or power t! e 
document or documents specified in the application, and that they relate to 
the matters in question in the suit, or to some of them. 

20 . Where the party from whom discovery of any kind or inspection 

.. is sousht objects to the 'ame, or anv part thereof, 

1 remituro discovery. Court may, if satisfied that the right to the 

discovery or in'^pection sought depends on the determination of any issue or 
qu<'Rtion in dispute in the suit, or that for any other reason it is desirable 
that any issue or question in dispute in the .suit should be determined before 
deciding upon the right to the discovery or inspection, order that such issue 
or question be determined first, and reserve the question as to the discovery 
or inspection. 


Seo. 133. 
0.31, 
r. la 
(B. R.) 


Seo. 184. 


0.31, 
r. ] 9 A. 
(B. R.) 


Seo. 136. 
0.31, 
r 20. 
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to. Xir, r. 4. 


Bee. 186. 
0.81. 
r.21. 
(B. R) 


Non-oomplianoe with 
order for dmoovery. 


21. Where any partjr^ fails to comply with any ordej to answer interro- 
gatories, or for discovery or . inspection of docu- 
melltSV he shall, if a piai ntlil be to have his 
smt dismisseff fur want_jtiI.„ 4 )j:osec.ut^^ and, If a 
defendant, to have his defence, if any, struck out, and to be placed in the 
same-positicm as if ho had“not defended, ancniie party interrogating, or seek- 
ing discovery or inspection may apply to the Court for an order to that 
effect, and an order may be made accordingly. 


O. 81, 22. Any party may, at the trial of a suit, use in evidence any one or 

r. 24. answore to in an.swers or any part of an answer of the 

trkl.'" oppo^ne party ‘o iiiterrogalories without putting in 
the others or the whole of such answer : Provided 
always that in such case the Court may look at the whole of the answers, and 
if it shall be of opinion that any others of them are so connected with those 
put in that the last-mentioned answers ought not to be used without them, 
it may direct them to be put in. 


O. 31, 
r.29. 
(B. R.) 


Ordor to apply 
minors. 


This Order shall apply to minor plaintiffs and defendants, and 
to the next ftiends and guardians for the suit of 
persons under disability. 


to 


ORDER XII. 


Admissions, 


Notice of adnuBsiou 
of case. 

other parly. 


1. Any party to a suit may give notice, by his 
pleading, or otherwise in writing, that he admits 
the truth of the whole or any part of the case of any 


Seo. 128. 
O. 32. r. 2. 
(B. R.) 


2. Either parly may caIl*upon ihc other parly to admit any document, 
„ . , , , saving all just exceptions ; and "hi case ■o^ refusal or 

mN^uc W «d.n.t doou- the costs of 

proving any such document shall be paid by the 
paity so neglecting or retUXlrig; Whatever the result of the suit maybe, unless 
the Court otlierwise directs ; and no costs of proving any document shall 
be allowed unless such notice is given, except where the omission to give 
the notice is, in the opinion of the Court, a saving of expense. 


O. 32, r. 3. 
(B. R.) 


3. A notice to admit documents shall be in Form No. g in Appendix 
C, with such variations as circumstances may 
require. 


Futm of natice. 


O. 32, r. 4. 4. Any paity may, by notice in writing, at any time not later than nine 

(B. R.) I f.. before the day fixed for the hearing, call on any 

otioB to a mit au a. other party to admit, for the purposes of thje suit only, 
any specific fact or facts mentioned in such notice. And iircase of refusal 
or*Ti'€gtffCt to admit the same within six days after service of such notice, 
or wiiiiin such further time as may be allowed by the Court, the costs of 
proving such fact or tads shall be paid by the paity so neglecting or refusing, 
whatever the result of the suit may be, unless the Court otherwise directs : 
Provided that any admission made in pursuance of such notice is to be 
deemed to be made only for the purposes of the particular suit, and not a6 
an admission to be used against the party on any other occasion or in 
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favour of any person other than the party giving: the notice : Provided also 
that the Court may at any time allow any party to amend or withdraw any 
admission so made on such terms as may be just. 


5. A notice to admit facts shall be in Form No. lo in Appendix C, O 82 r 5 

Form of .dmiB.ion.. I"** of facts shall be in Form No. 1 1 in ■(!).’»:) ' 

Appendix C, with such variations as circumstances 

may require. 


6 . Any party may at any slape of a suit, where admissions of fact have O. 32, r. 0. 

Judgment on admis- either on the pleadings, or otherwise, (B.*R.) ‘ 

siouH. to ihe ( ourt for sui h judgment or order as 

upon siK.ti admissions he may be entitled lo, without 
waiting for the determination of any other question between the parties : 
and the Court may upon 'such application make such order, or give such 
judgment, as the Court may think just. 

7. An ailidavit of the pleader or his deik. ol the due signature of any q *^2 p 7 

AHidavitofriguaturo. I’"'"'''"'"'',"/, '(B-’R.') ‘ 

* admit d«>cniiienls or lacis, sliall f'c sufficient 

evidence of such admissions, if evidence thereof is rtquired. 

8 Notice to produce dficuments shall be in Form No. 12 in q 32 ^ 3 
Notfoo to ,ooJu<.e Appendix C, with such va>mti..ns as circnmsi^ ’(B.k)’ 
documents. require. An affidavit of the pleader, or his 

clerk, of the service of any notice to produce, and 
of the time when it was seived, with a copy of the noiice to produce, 
shall in all ja'-es be sufficient evidence of the seivice of the notice, and of 
tlie lime when it was served. 


9. If a notice to admit or produce specifies documents which are not O. 32, r. 9. 

necessary, the costs occasioned thereby shall be (0. R.) 
borne by the parly giving such notice. 


ORDEK XIII. 

Pfoduc/ton, Impounding and Return of Documents, 

1. (i) The parties or the ir j.d cadcrs shall produce, at the first hcarng Sees. 

Dorumohtary evidence of ihc suit, all the documentary evidence of every 138,140. 

to he produced dt tiiat description in their po.ssession or power, on wliich 

hearing. they intend to rely, and which has not idready been 

filed in Court, and all documents which the Court has ordered to be 
produced. 

( 2 ) The Couit shall receive the documents so produced : provide d that 
they aie accompanied by an accurate list thereof prepared in such for"rn as 
the“H 1 gh Court directs; — 

2. No documentary evidence in the possession or power of any party ^39 

< which should have I een but has hot been produced 
tioil ordflcumwi^^^^ in accordance wiih the requirements of rule I shall 
be received at any subsequent, stage of the proceed- 
ngs unless good cause is shown to. the satisfaction of the Court for tlie non- 
production thereof ; and the Court receiving a ny suc h evidence shall reco rd 
htf yeaso nnSTso doin g. 
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8«a 140 


8eo. 141 


8 . The Court may at any stage' of the suit reject any document which 
it considers irrelevant or otherwise inadmisbible, 
va^^*°or°"in^dniiM?ble *^®COrding the grounds of such rejection, 
doouments. 

4. (i) Subject to the provisions of the next following sub rule, there 
shall be endorsed on every document which has 

Endorsements on do- ailiniiternh evTdehcli'^ suit the following 

ouments admitted in ° 

evidence. particulars, namely 


Seo. 
141 A. 


Beo. 142. 


Beo. 142A. 


(a) the number and title of the suit, 

(b) the name of the person producing the document, 

(r) the date on which it was produced, and 

(d) a statement of its having been so admitted ; 

and the endorsemerU shall be signed or initialled by the Judge. 

(a) Where a document so admitted is an entry in a book, account or 
record, and a copy thereof has been substituted ior the oriuinat under the 
next following rule, the particulars aforesviid shall be endoised on the copy 
and the endoisement thereon shal) be signed or iniiiailed t<y the Judge. 

5 . (i) Save in so far as is otherwbe provided by the Rankers’ 4j)ooks 

Evidence Act, 1891, w'here a document admiiied 
Endoraemeuta on evidence in the suit is an entry in a letter- 
X“nlokr.vimmU book or a ihop-bock or oti'er acc...mt in current 
and reoordB. die party on whose bchrilt the book or account 

is produced may (uinibh a copy of liic entry. 

(2) Where such a document is an entry in a public record produced 
from a public uihee or by a public ollicer, or an entry in a book or account 
belonging to a person other than a party on whose behalf the book or 
account is produced, the Court may lequire a copy of the entry to be 
furnished — 

(a) where llie record, book 01 account is produced on behalf of a 
parly, then liy that parly, or 

(^) where the rcHord, book or acvount is produced in obedience to 
an order of the Court acting of its own motion, then by either 
or any party. 

( j) Where a copy of an entry is furnished under the foregoing provisions 
of this rule, the Court shall, after causing lire copy to be exarniticd, compar- 
ed and certified in manner inenitoned in rule 17 of Order VH, mark the 
entry and cause the book, account or record in wtiich it occurs to be 
returned to the person producing it. 

6. Where a document relied on as evidence by either party is con- 

sidered bv the Crmrt to be inadmissible in evidence, 
t. ‘b^^bail be endorsed tl.ereon ibe partifcUrs men- 
adnuBsible in evidence. tinned in clauses (a), (^) and (f) of rule 4*^^h-rule 
(/), together with a statement of its having been 
rejected, and the endors:ment shall be signed or initialled by the Judge. 

7. (/I Every document which has been admitted 
Recording of admiit- jjj evidence, or a copy thereof where a copy has 

od XoimJS*. substituted for the original under rule 5, shall 

form part of the record of the suit. 
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(z) Po cm rientB not admitted in “evidence shall not form part of the 
record and siiall be reiurhed to the persons reapectivcly producing ilSeih. 

8 . Notwithstanding anything contained in rule 5 or rule 7 of this 
_ . , Older or in rule 17 of Order VII, the Court inav, 

»*•=* sufficient cause, direct any document m 
dbd. hook produced before it in any suit to be im poun ded 

and kept in the custody of an lfie€ourf,‘ 

for such period and subject to such condiuons as the Court thinks fit. 


9 . (i) Any person, whether a party to the suit or not, desirous of 
P , - I -4 1 1 receiving back any document produced by him in 

dooutueiilB. ^ ” 'he suit and placed on the record shall, unless the 

document is impounded under rule 8, be entitled to 
receive back the same, — 


(a) where the suit is one in which an appeal is not allowed, when 
the suit has been disposed of, and 

(^) where the suit i.s one in which an appeal is allowed when the 
Court is satisii d that tiie time for preferring un appeal has 
elapsed and that no appeal has been preferred or, if an appeal 
has been preferred, wiien the appeal has been disposed of : 

Provided that a document may be returned at any lime earlier than 
that prescribed by this rule if the person applying therefor delivers to the 
proper otlicer a cenihird copy to be substituted for ttioongiudl and undertakes 
to produce the original if required to do so : 

Provided also that no dncjinient shall be returned winch, by fprce of 
the decree, has become wholly void or useless. 

(1) On the return of a document admitted in evidence a receipt shall 
be given by the person receiving it. 


Court mil}' send fur 
papers fioin its own 
records or from other 
Courts. 


10. ( i) The Court may of its own motion, and may in its discretion 
upon the apidicaiion of any of liie parties to a suit, 
send for, eitlier from iis own records or from any 
other Court, ilie record of any other suit or procee- 
ding, and inspect the same. 

(2) Kvey; application made under this rule 
shih (unless the Court otherwise cfirecis) be supported , by an afilJavit 
showing how the record is material to tin* suit in winch the application is 
made, and that the applicant cannot without unreasonable delay or expense 
obuin a duly auiheniicaied copy of vhe record or of such portion thereof 
as the applicant requires, or ttiat the production of the original is necessary 
for the purposes of justice. 


(3) Nothing contained in this rule shall be deemed to enable the Court 
to use in evidence any document which under the law of evidence would 
be inadmissible in the suit. 


11 . The provisions herein contained as to documents shall, so far 
. , , as may be. apply to all other material objects 

ial objeols. 


Sea 14a 


Saal44. 


Bee. 137. 


See. 145. 
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ORDER XIV. 


Stitlement of Issues and Defer minaiton of Suit on Issues of Law or 
on Issues agreed upon. 

Seo 146 Issues arise when a material propositiou of fact or law is 

„ . affirmed by llie one parly andr denied by the' other. 

Framing of iMues. t ^ .r 

( 2 ) Material propositions are those propositions of law or fact which 
a plaintiff must allege in order to show a right to sue or a defendant must 
allege in order to constitute his defence. 

( 3 ) Each material proposition affirmed by one party and denied by the 
other shall form the subject of a distinct issue. 

( 4 } Issues arc of two kinds : {a) issues of fact, (^) issues of law. 

\ ( 5 ) At the first hearing of the suit the Court shall, after reading the 

I plaint and the written statements, if any, and after such examination of the 
, patties as may appear necessary, ascertain upon what material propositions 
: of fact or of law the parties are at variance, and shall thereupon proceed to 
frame and record the issues on which the right decision of the case appears 
to depend. 

( 6 ) Nothing in this rule requires the Court to frame and record issues 
where the defendant at the first hearing of the suit makes no defence*. 


Seo. 146. 
Para 6. 


2. Where issues both of law and of fact aiise in the same suit, and 
, „ , , , the Court is of opinion that the case or any part 

faet**'^**” ^ thereof m ay b e disposed of on the issues of law only, 

it shall try those issues first, and for thaf purpose 
may, if it thinks fit, postpone the settlement of the issues of fact until 
alter the issues of law have been determined. 


Bee. 147. MiitvnulH fniin 

ihSUCH niuy Ikj trarned. 


3. The Court may frame the issues from ail 
or any of the following materials , 


(fl) allegations made on oath by the parlies, or by any persons pre- 
sent on their belialf, or made by the pleaders of such parties ; 

(^) allegations made in the pleadings or in answers to interroga- 
tories delivered in the suit ; v 

(f) the contents of documents produced by either party. 


4. Where the Court is of opinion that the issues cannot be correctly 
Couit may examine framed without the examination of some person not 
witneaHes or (loouiueiits before the Court or without the in.^pcciion of some 
beforo framing laauea. document not produced in the suit, it may adjourn 
the framing of the issues to a future day, and may (subject to any law for the 
time being in foicc) ^ompel the attendance of any person or th(; production 
of any document by the ])erson in whose possession or pow er it is by 
summons or other process. 


Bee. 149, 6. (i) The Court may at any lime before passing a decree amend ihe 

issues or frame additional ismesoh'such terms as 
Power to amend, and inhinlTs fit, aiTd all siich amendments or addkioiial 
B n 0 ou iHHuoH. issues as may be necessary for determining the 

matters m controversy between the parlies shall be so made or framed. 
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(j) The Court may also, at any flme befoic passinj? a decree, strike out 
any issues that appear to it to be wrongly fiamed or introduced. ' 

6. Where the parlies to a suit are agreed as to tlie question of fact or Seo. 160. 

Questions of fa^t or lo he decided between lliern, they may stale 

law may by Hgruuiiiotil the saiiie in tlie form of an issue, and enter into an 
be stated in iorni of agreement in writing that, up(»n tlie linding of the 
*"""®*** Court in the aflirmaiive or the negative of such 

issue,— 

(<j) a sum of money ilied in the agreement or to be ascerlained 
by the Court, or in sucii manner as the Court may direct, shall 
be paid by one ol iho parties to the other of them, or that one 
of them be declarerl emillt^d lo some right or subject to some 
liability specified in the agiccment; 

(b) some property specified in the agreement and in dispute in the 
suit shall be delivered by one of the pailies to the other of them, 
or as that other may direct ; or 

(f) one or more of the parties shall do or abstain from doing some 
particular act specified in the agreement and t elating lo the 
matter in dispute. 

Court, if satislied that - j ^ i- 

Uigreemeiit w'Ab I'xeeuied 7. Where the Court is satisfied, utter making Soo. 161. 
in good faitli, muy pro- such inquiry as it deems proper,— 
iiuuiice judgment. 

(<i) 'lial the agreement was duly executed by the parties, 

(^) that they have a substantial interest in the decision of such ques- 
lion as aforesaid, and 

(r^ that the same is fit to be tiied and decided, 
it shall proceed lo record and try the issue and stale its finding or decision 
thereon in the same manner as if the i.ssue had been framed by the C^ourt; 

and shall, upon the finding or decision on such issue, pronounce jiidg> 
meni according to the terms of the agreement ; and, upon the judgment so 
pronounced, a decree shall follow. 


ORDER XV. 


Disposal of the Suit at the first heat ing. 


1. Where at the first hearing of a suit it appears that the parlies are not 3eo. 162. 
at issue on any question of law or of fact, the Court 
may at once pronounce judgment. 

2. Where there are more defetiHahTrilwn one, and any one of the gee. 158. 
defendants is not at issue With the plainiilf on any 
question of law or of fact, the Coui t may at once 
pronounce judgment ior or against such defendant 

and the suit shall proceed only against the other defendants. 

3. (i) Where the parties are at issue on some question of law or of Seo. 164. 

^ fact, and issues have been framed by the Court as 

ftv 108 Ut IBBUC. heieinbeforc provided, if the Court is satisfied that 

no further argument or evidence than the parties can at once adduce is 


Parlies not at issue. 


Olio of several defen- 
dants not at iHsue. 
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required upon 8uch of tiie i*u5fies be sufficient for the decision of ihe 

suit, and that no inju.slice will result from proc:eeiling^ with the suit fortliw tli, 
the Court may proceed to deiermine siicli issues, and, if the finding iliereon 
is sufficient for the decision, mav pronounce judgment acconlinffly, wlietlier 
the summons has been issued for the settlement of issues only or for the 
final disposal of the suit : 

Provided that, where the summons has been issued for the settlement of 
issues onIy» the parties or their pleaders are present and none of them 
objects. 

(j) Where the findinvf is not sufficient for the decision, the Court shall 
postpo ne the further hearing of the suit, and sliall fix a day for the produc- 
tion of such further evidence, or fur such fuither argument as the case 
requires. 

Seo. 165.1 4- Where the summon.^ has been issued for the final disposal of the 

' „ r* ‘*su»tji,Q,dj:iUjci party fails without sufficient cause lo 

I ovSomo* Produce produce tlie eviiience ou wliich be relics, the Court 
nrai' at once pronounce judgment, or niRyr*Tf U 
1 thinks fit, after framing and recording is.sucs. adjourn the suit for the pro- 
i duction of such evidence as may be necessary for its decision upon such 
issues. 


ORDER XVI. 

Summorttng and AHtndanct of Witntms, 

Seo. 169. At any time after the suit is instituted, the parties mav obtain, on 

application to the Court nr to such officer as it ap- 
Biv^mTl" w" *'ur in this behalf, summonses to persons whose 
dttou duuuiiitiiitu. attendance is n quired either lo give evidence or to 

produce documents. 

Seo. 160. 2. (i) The party applying for a stimmons sltall. before the siimmQns 

Expenses of wit noas granted and . wii bin a period to Be fixed, pay into 
to l>n paid into Court on Coim sucfi a sum pf money as apjicars to the Court 

applying hir BiimmouH. to'lre sufficient to defray the travelling and other 
expenses of the person sunimoned in passing to and from the Court in which 
he is required to attend, and for one day’.s attendance. 

(2) In determining the amount pavahle under this rule, the Court may, 
in the case of aiiv person summoned lo pive evidence 


Experts. 


as an expert, allow reasonable remuneration for the 


time occupied both in giving evidence and in performing any work of an 
expert character necessary for the case. 

(3) Where the Court is subordinate to a High Court regard shall be 

, . liad, in fixing tlie scale of such expenses, to any 

Scale of expenecs. 


Beo. 161. 3. The sum so paid in Court shall be teodeied to the person sum - 

^ , . moned. ^jJifi^iime of serving the summons, 

to trilSSL cail"be Bemd personaUy. 
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Prooo'lure where in- 
suffioieiil sum paid in. 


4 . * (i) Where it appears to thfi^Court or to such officer as it appoints 
in tills behalf that the sum paid into Court is not 
suifKient to cover such expen^^es or reasonable 
remuneraiion, ilie Court may direct such further sum 
to be paid to the per^on summoned as appears to be necessary on that 
account, and, in case ot default in piyment. tiny order such sum to be 
levied by aiiacninentand sale of the moveable property of the party obtaining 
Die summons ; or the Court in-iy discharge the person summoned without 
requiring him to give evi Jence : or in iy both order such levy and discharge 
such person as aforesaid.* 

(2) Wiiere it is necessary to detain the peison summoned for a longer 
period linn one day, the C'ourt may, from lime 10 
Eicpenapsof wittiea^es order the paiiy at wliosc in.-.l:ince he was 

summi'iied to piy into ( ,0111: such sum as is suffi- 
cient to detray the e\pen<<C!i ot his deleiiliou fur 
such further period, and, in default of such tleposu iieing made, may order 
such sum to be levied by attachment and sale of the rnovmble property 
of such pa'ty ; or the Court may discli irge the peison Mirnrnoned without 
requiring him to give evidence ■, or may both order such levy and discharge 
such person as aforesaid. 


Beo. 162 . 


detained imro ihuii one 
day. 


6. Every summons for the nltendance of a person to give evidence Seo. 103. 
or to produce a document shill spec. fy the time 
lime, plaon n,ru] pur- wliicli he is required to attend, and also 

Cpc^tfied wlietiier his ailendance is requiied for the purpose 

of giving evidriice or to produce a document, or for 
both purposes ; and any paiiicular documcni, which ihe person summoned 
is calle i on to produce, shall bu described in the summons with reasonable 
accuracy. 


Any person may be summoned to produce a document, without 
being summoned to give evidence ; and any person 
pumiiione I meiely to produce a document .shall be 
deemed to have complied wiih the summons d he, 
causes such document to iic produced instead of attending personally to 
produce the same! 


Snmmona to produce 
duouiiicnt. 


Bee. 104. 


Power to require por- 
eniirt prcient 111 Cuurt 
to give evidcMioe or pro- 
duce docurouiit. 


7 . Any person present in Court may be required geo. 106. 
by the Cuurt to give evidence or to produce any 
document then and there in his possession or 
power. 


8. Every summons under this Order shall he served as nearly ns may geo. 100. 

I e ill ilie vame manm r as a summons to a defendant, 

Summons how served. y 

apply in the case of all siiminonscs .served under this rule. 

9. Service sinll in all cases be made a sufficient time bef ire the time geo. 107 . 

spetified ill the summons for the attendance of 

serving peison summoned, 10 allow him a reasonable 
•uiiiinuns. . ^ . ,,, 

time for preparation and for uavelling to the place 

at which his attendance is required. 

10. ( 1 ) Where a person to whom a summons lias lieen issued either to Beo. 108. 

attend to give evidence or to produce a document 
Procedure where wit- jq aiiend or to produce the document in 

compliance with such summons, the Court shall, 
if the certificate of the serving-officer has not been 



Seo. 169. 


Seo. 170. 


New. 


Seo. 171. 
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verified by affidavit, and may, if it has Seen so verified, examine the serving- 
officer on oath or cause him to be so examined by another Court, touching 
the service or non-service of the summons. 

(2) ^^ere the Court sees reason to believe that such evidence or pro- 
duction is material, and that such person has, without lawful excuse, failed 
to attend or to produce the document in compliance with such summons or 
has intentionally avoided service, it may issue a proclamation requiring him 
to attend to give evidence or to produce the document at a time and place to 
be named therein ; and a copy of such proclamation shall be affixed on tfae 
outer door or other conspicuous part of the house in which he ordinarily 
resides. 

(3) In lieu of or at the time of issuing such proclamation, or at any 
time afterwards, the Court may, in its discretion, issue a warrant, either with 
or without bail, for the arrest of such person, and may make an order for 
the attachment of his property to such amount as iTihinks fit, hot exceed- 
ing the amount of the costs 61 attachment and of any fine which may be 

imposed under rule 1 a : 

Provided that no Court of Small Causes shall make an order for the 
attachment of immoveable property. 

11 . Where, at any time after the attachment 
attachml^r inaT'^^bi property, such person appears and satisfies 

withdrawn. *e Court.- 


(<i) that he did not, without lawful excuse, fail to comply with the 
summons or intentionally avoid service, and, 

(^) where he has failed to attend at the time and place named in a 
proclamation issued under the last preceding rule, that he had 
no notice of such proclamation in time to attend, 
the Court shall direct that the property be released from attachment, 
and shall make such order as to the co.sts of the attachment as it thinks fit. 


12 . The Court may, where such person does not appear, or appears 
„ , but fails so to satisfy the Court, impose upon him 

thinks nt, naving regard to his condiuon in life and 
all the circumstances of the case, and may order his property, or any part 
thereof, to be attached and sold or, if already attached under rule 10, to be 
sold for the purpose of satisfying all costs of such attachment, together with 
the amount of the said fine, if any : 


Provided that, if the person whose attendance is required pays into 
Court the costs and fine aforesaid, the Court shall order the property to be 
released from attachment. 


18 . The provisions with regard to the attachment and sale of property 

Mode of ottnohment. ^ f 

applicable, be deemed to apply to any attachment 

and sale under this Order as if the person whose property is so attache 1 
were a judgment debtor. 


14 . Subject to the provisions of this Code as to attendance and ap- 
^ ^ pearance and to any law for the time being in force, 

U’ wT“ necessary to 

neases atrangen to auit. examine any person other than a party to the suit and 
not called as a witness by a party to the suit, thq 
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Court may, of its own motion, cauJe auch peraon to be summoned as a 
witness to give evidence, or to produce any document in his possession, on 
a day to be appointed, and may examine him as a witness or require him to 
produce such document. 

16. Subject as last aforesaid, whoever is summoned to appear and 
_ . . give evidence in a suit shall attend at the time and 

P'*“ •‘‘® ‘““mons for th»t purpoie, and 

or produottdooument. whoever is summoned to produce a document shall 
either attend to produce it, or cause it to be produced 

at such time and place. 

16. (r) A person so summoned and attending shall, unless the Court 

otiierwise directs, attend at each hearing until the 
suit has been disposed of. 

(s) On the application of either party and the payment through the 
Court of all necessary expenses (if anyl, the Court may require any person 
so summoned and attending to furnish security to attend at the next or any 
other hearing or until the suit is disposed of and, in default of his furnishing 
such security, may order him to be detained in the civil prison. 

17. The provisions of rules lo to 13 shall, so far as they are applicable, 

be^ deemed to apply lo any person who having at- 
tended in compliance with a summons departs, 
^ ° ‘ without lawful excuse, in contravention of rule 1 6 . 


18. Where any person arrested under a warrant is brought before the 
Procedure whore wit- custody and cannot, owing to the absence of 

neflB apprehended can- the parties or any of them, give the evidence or pro- 
not ffive evidence or ducc the document which he has been summoned to 
produce document, give or produce, the Court may require him to give 
reasonable bail or other security for his appearance at such time and place 
as it thinks fit, and, on such bail or security being given, may release him, 
and, in default of his giving such bail or security, may order him to be 
detained in the civil prison. 


No witness to be or- 
dered to attend in por- 
BOD unless resident with- 
in oortain limits. 


19. No one shall be ordered to , attend in 
p erson to give evidence unl ess he. ycsldes— 


(n) w ithin the l ocal limits of the Court’s ordinary original jurisdiction, 


(b) without such limits but at a place less than fiftj^ or (where there is 
Tailway or stwmef^ coinlhunTcatt^ established public 

conveyance for five-sixths of the distance between the place 
where he resides and the place where the Court is situatejjess 
than two hundred miles distance from^the Court-house. 


Where any party to a suit present in Court refuses, without lawful 
excuse, when required by the Court, to give evidence 
or to produce any document then and there in his 
possession or power, the Court may pronounce judg- 
ment against him or make such order in relation to 


Consequenoe of re- 
fusal of party to give 
eviderioe wiion Galled on 
by Court. 

he suit as it thinks fit. 


Sea 172. 


Beo. 17 a 


Sees. 
174, 176, 
Feral. 

Seo. 174. 


Seo. 176. 


Seo. 177. 
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Beam 


Kttlefl M to witoeueii 
to apply tu partiiM lain* 
noued. 


21* Whtre any party to a suit is required to 
^We evidence or to produce a document, the provi- 
sions as to witnesses shall apply to him so far as 
they are applicable. 


ORDER XVII. 
Adjournmtnts, 


600 . 106 . 


1 . 


(i) The Court may. if aufficient cause is shown, at any stage of the 
. . ^ suit grant time to the parties or to any of them, and 

suit. 

( 2 ) In every such case the Court shall fix a day for the further bearing 
^ of the suit, and may make such order as it thinks fit 

Co* a of adjournment, respect to the- costs occas'oned by the adjuurn- 

ment : 

Provided that, when th^iesriag., ot eyidciice,Jxis onc^.b^u^^ 
in g of th e suit shall be Dimlnued from Hay h) day urnil all the In 

aii ^dincc have been examined^ lihless the Court finds the adjonviimeht of 
the " li®Tri'g""1)e) omf 'The ToUo w1h’g day to be necessary for reasons to be 
recoided. 

Sea 167( 2. Where, on any day to which the hearing of the suit is adjourned, 

Prooedure if parties the parties or any of litem fail to appear, the Court 
fail tu appear on day may proceed to dispose of the suit in one of the 
modes directed in that behalf by Order IX or make 
such other order as it thinks fit. 


Beo. 168( 


3. Wiiere any party tp a suit to whom time ba& been granted fails 
Court may pnxjecd to produce his evidence, or to cause the attendance 


nay 

notwiihalHiidiiig' ciiher 
party fails tu produoo 
evidciiue, etc. 


of his witnesses, or to perform any other act neces* 
sary to the furliier progress of the Buit| for which 
time has been allowed, the Court may, notwTlir^Ad- 
Ing such default, proceed'to decide the suit foilhwfih. 


ORDER XVIII. 

Hearing of the Suit and Examination of Witnesses. 

Seo. !• The plainii^has the rigiit iQ . begin, unless the defendant admits 

170, Riisht to bouin itie faciR alleged by the phuntitrand contends ^at 

lugbt to begin. Of 

tbc ddcndani.tlie pl^nuS is not cnjiiled to any pari of the relief 
wIiTtfilie seeks, in whicli case the defendant has the ffght to begini 


Beo. 170. 


(ijur tlie day" fixed for the jieami^*^c^ the suit or on any other 
day to Hiiich the hearing is adjourned, the party 
having the rigiit to begin sliali state his case and 
produce his evidence in support of the issues which 


Statement and pro- 
dttotiou of evidence. 


be is bound to prove. 

Bea 180. (al Tlie other party shall then state his case and produce his evidence 
(It any) and may then address the Court generally on tho whole ease. 
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(3) The pyty beginning may ihtgi r eply generally on the whole case* 

8 . Where there are severallssue^tlie Furdien "br'pfovfhy 

Evldenoe whore eeveral ‘I** “•« .beginning 

isBuea. Sit option, either produce his evidence on 

those issues or reserve it by way of answer to the 
evidence produced by the other party; and, in the latter case,, the party 
beginning may produce evidence on those issues after the other party has 
produced all his evidence, and the other party may then reply specially on 
the evidence so produced by the party beginning ; but the party beginning 
will then be entitled to reply generally on the whole case. 

4. The e'vidence of the witnesses ill attendance shall be taken orally 
Witnesses to be ox- open Court in the presence and under the 
personal direction and superintendence of the Judge. 

which an appeal is allowed the evidence of each 
witness shall be taken down in writing, in the 
language of the Court, by or in the presence and 
under the personal direction and superintendence 
of the Judge, not ordinarily in the form of question 
and answer, but in that of a narrative, and, when completed, shall be read 
over in the presence of the Judge and of the witness, and the Judge shall, 
if necessary, correct the same, and shall sign it 

6. Where the evidence is taken down in a language different from 

^ that in which it is given, and the witness does not 
be ” understand the language in which it is taken down, 

^ the evidence as taken down in writing shall be in- 

terpreted to him in the language in which it is given. 

7. Evidence taken down under section 138 shall be in the form 
prescribed by rule 5 and shall be read over and 
signed and, as occasion may require, interpreted and 
corrected as if it were evidence taken down under 


aminod ia open Court.* 

5 . In cases in 

How evidenoo shall 
bu taken in appealable 
uoees. 


Evidotioe under 
tion 138. 


that rule. 

8 . Where 


the 


Hemoranduni 
evidence not 
down by Judge. 


when 

taken 


evidence is not taken down in writing by the Judge, he 
Shairb^ bound, as thci' examination of each witness 
proceeds, to make 5 ^,mcr»flyaildwm of. ihe^s.ubstance 
of ^hal each witness deposes, and such memoran- 
dum shall be written and signed by the Judge and 
shall form part of the record. 

9. Where English is not the language of the Court, but all the parties 

, to the suit who appear in person, and the pleaders 

be in “ “PP*" ‘•r pleaders, do not object to have 

^ such evidence as is given m English taken down in 

English, the Judge may so take it down. 

10. The Court may, of its own motion or on the application of any 

parly or his pleader, take down any particular ques- 
Any particular ques- tion and answer, or any objection to any question^ 
>d answer may be jf annAore tn be any Special reason for so 


tinn and answer may be 
taken down. 


if there appears to 
doing. 


11 . Where 


Quentions objected 
and allowed by Court. 


any q ueslion put to a witness is objected to „by a party or 
, ni^ilcadcr, and tHe^ouFF'^ows tlie 8ame''lo'l>e 


IggOim. H>e 

and the ~^i£j5nEil>gf>on 

making it, together with the decision of the 'Court thereon. 

_ 


Sealed 

Sea 181. 
SealSa. 

Seo. 18a 

Seo. 

185A (8) 

» 

Seo. 184. 

Seo. 186. 

Sea 180. 

Seo. 187. 



8M.i8a 

Bm. 180 . 

¥ 

^i9a 

Bea lOl* 

^6«Okl02 


Seo. 108. 


y*i$m THi ooDi.or oith wioqiDijai. to- xvuiy».i8. 

-■ <4 


. Remadn on deniMii** 
our of witnenei. 


12. The Court may record such remarks as It 
thinks matefial respecting the demeanour of any 
wltimss while under examination. 


18. In cases in which an appeal is not allowed, it shall not be necessary 
_ to tdte down the evidence of the ^witness in writing 

Hemorandnin of evi- length; but the Judge, as the examination « of 
each witness proceeds, ^all make a memorandum 
of the substance of what he deposes, and such me- 
moranduni shall be written and signed by the Judge and shall form part of 
the record. 


donoe in unappealabU 


14. (i) Where the Judge is unable to make a memorandum as re- 
Judge unabla to make <iuired by this Order, he shall cause the reason of 
Buoh memorandum to Such inability to be recorded, and shall cause the 

reoo^ reasons of his memorandum to be made in writing from his dicta- 

inabiUty. tion in open Court 

(s) Every memorandum so made shall form part of the record. 

16. (i) Where a Judge is prevented by death, transfer or other cause 

Power to deal with concluding the trial of a suit his successor may 

evidenoe taken befora evidence or memorandum taken down 

another Judge. or made under the foregoing rules as if such evidence 

or memorandum had been taken down or made by 
him or under his direction under the said rules and may proceed with the 
suit from the stage at which his predecessor left it. 

(a) The provisions of sub-rule (i) shall, so far as they are applicable, 
be deemed to apply to evidence taken In a suit transferred under section 24. 

16- (1) Where a witness is about to leave the jurisdiction of the Court, 
Power to examine sufficient cau.se is shown to the satisfaction 

witneBi immediately. evidence should be taken im- 

medintely, the Court may, upon the application of any 
parly or of the witness, at any time after the institution of the suit, take the 
evidence of such witness in manner hereinbefore provided. 

(a) Where such evidence is not taken forthwith and in the presence of 
the parties, such notice as the Court thinks sufficient, of the day fixed for the 
examination, shall be given to the parties. 

(3) The evidence so taken shall be read over to the witness, and, if he 
admits it to be correct, shall be signed by him, anji the Judge shall, if neces- 
sary, correct the same and shall sign it, and it may then be read at any 
hearing of the suit. . 

17. The Court may at any stage of a suit recall any witness who 

Court may reoall and examined and may (subject to the law of 

examine witneM. evidence for the time being in force) put such ques- 

tions to him as the Court thinks fit. 


Power of Court to 
inq>eot. 


1 8 . The Court may at any stage of a suit inspect 
any property or thing concerning which any question 
may arise. 



a zz, ft 4.] 


THI riBST 80H1DT7LI. 


ex,«T 


ORDEfl XIX. 
AjjfdttviU. 


1. Any Court may at any time for sufficient reason order that any 
_ ... particular fact or facts may be proved by affidavit, or 

poStto bJ {J*" .“*« '*®*‘*’* “y wUnesa may be read at the 

i^davit. hearing, on such conditions as the Court thinks 

reasonable : 


Sea 194. 


Provided that where it appears to the Court that either party bond fidt 
desires the production of a witness for cross-examination, and that such 
witness can be produced^ an order shalk^not be made authorizing the evi- 
dence of such witness to be given by affidavit. 


Power to order at- 
tendance of dofionent 
for orosi-examination. 


2. (t) Upon any application evidence maybe Soo, 196. 
given by affidavit, but the Court may, at the instance 
of either party, order the attendance for cross-exami- 
nation of the deponent. 


(a) Such attendance shall be in Couit, unless the deponent is exempted 
from personal appearance in Court, or the Court otherwise directs. 


3 . (i) Affidavits shall be confined to such facts as the deponent is able 

of his own knowledge to prove, except on interlocu- ' 
tory applications, on which statements of his belief 
may be admitted : provided that the grounds thereof 

are stated. 


liiattera to which affi- 
davita shall be oouflaed. 


(a) The costs of every affidavit which shall unnecessarily set forth 
matters of heai say or argumentative matter, or copies of or extracts from 
documents, shall (unless the Couit otherwise directs) be paid by the party 
filing the same. 


(JRDER XX. 

Judgment and decree, 

1 The Com I, after the case has been heard, shall pronounce judgment jgg 
in open Court, either at once or on some future day, 

Judgment when pro- which due notice shall be given to the parties or 
their pleaders 


Power to proiiouuue 
judgment wiitten by 
Judge’s predecessor. 


2 . A Judge may pronounce a judgment written g^Q 
but not pronounced by his predecessor. 


. . , 8. The judgment shall be dated and signed by Sea 202. 

Judgment to be signed, Judge in opl^ Court at jime of pfonbuii^hg Tt 

and, when once signed, shall not afterwards be altered Of addedTO/'We as 
provided by section 152 or on review. 


Judgment of Small 
Cause Courts 


4 . ( 1 ) Ju^ments of a Court of Small Causes Sea 208. 
need not cotitalrT more than the points for determi- 
nattdft'andlTie decision thereon. 


1» J udg wr eii ttr Of * Wttet Courts shall contain a 
Judgments ot other co ncise statemen t o f the c ase, the pointy f^y 
QowtM, minat ion, me d^isi on" th ereon, .gi\d t^Q imonaior 

gUClnteciiion. 



excvi 


THE CODE OF CITIL PROOBDCRE. 


to. XX, r. 11. 


Bees. 
206. 221. 


Seo. 204. 6. In suits in which issues have been framed, the Court shall state its 

finding or decision, with the reasons therefor, upon 
Court to each separate issue, unless the finding upon any one 

onion on eac . more of the Issues is sufficient for the decision of 

the suit. 

6. (0 The decree shall agree with the judgment : it shall contain the 
number of the suit, the names and descriptions of the 
ContentHofjhjpxpo. parties, and particulars of the claim, and shall specify 
clearly the relief granted or other determination of the suit. 

(2) The decree shall also state the ampnniaf CQSts jniP^r^cd in tl|e 

and by whom o^T)uLQf.what ^^roperty and. in what pwpyFtipnX^ sjjifib»*.co8t8 
are to paid- 

(3) 1'he Court may direct that the costs payable to one party by the 
other shall be set oil against any sum which is admitted or found to be due 
from the former to the latter. 

fieo. 205. 7 . The decree shall bear date the day on which the judgment was 

. - , pronounced, and, when the Judge has satisfied him- 

a e o eciee. decree has been drawn up in accordance 

with the judgment, lie shall sign the decree. 


27ew. B. Where a Judge has vacated office after pronouncing judgment but 

without signing the decree, a decree drawn up in 
accordance with such judgment may be signed by 
his successor or, If the Court has ceased to exist, by 
the Judge of any Court to which such Court was 
subordinate. 


Frocodure wiinrc 
Judge has vacated ofiice 
before signing dooree. 


Sec. 207iJ th e subje ct-matter of the suit is immoveable property, the 

j ' 9ecr?rsfiaH'-t:tynfT5in a description of such ‘W 

iniiimvetttdo' sdfiKr^tTcrTn^enlTfy ^ and where such 

pfopefiy can be indentified 'by boundaries or by 
nunibeis in a record of settlement or survey, the decree shall specify such 
\ buuiidarics or numbers. 


Beo. 208. 


10. Where the suit is for moveable property, and the decree is for 
4 1 f tfie delivery of such property, the decree shall also 

niovoabte properly. amount of money to be paid as an alterna- 

tive if delivery cannot be had. 


Sec. 210. 11- (0 Where and in so far as a decree is for the payment of money, 

l) 0 «rc« m.y Uirrot maj; for aTyw^uem reason at 

paymonibyinstalincnia. passing the decree order that payment of the 
amount decreed, sjiall be^postponed or shall be made 
by instalments, with or without interest, notwithstanding anyiTnng' cbiiiaincd 
inlbrcontfact under which the money is payable. 

(2) After the passing of any such decree the Court may, on the 
application of the judgment-debtor and with the 
Order, utter decree, coiKsent of ttie decree- bolder, order that payment of 
for tPuy,ue..t by amou„i decreed shall be postponed oV shall be 

made by insialments on such terms as to the pay- 
ment of interest, the attachment of the properly of the judgment-debtor, of 
the taking of security from him, or otherwise, as it thinks fit. 
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12 . (I) Where a suit is for the recovery of possession of immoveable 

Decree for poeoeuion mesne profits, the Court 

wd meioe pr^to. ">ay pass a decree- 

(a) for the possessionjaf ^he property ; 

(d) for th ^en t or^mesnej)rofiis which have accrued on the' property 
durinfl[ a peri’od'^prTor to the rnsfl^fufioh of the suit "or 
iltqmiy arto^'saeir™! 6f fti^she profits ; ' 

(r) directnig ah inquiry as to rent or mesne profits from the institu- 
tion ^of'llie suTtjjmn-- - - - , — 

(i) the^elivery of possession to the decree-holder, 

(til the relinquishment of possession by tTic judgment-debtor 
with‘TV5tfce' 10 Ihe d^ti'fde-hold’er through the Court, or 
(fiV) the expiration of three years from the date of the 

deeW:'^'^*’ 

wh ichever event first occurs. 

(a) Where an inquiry is directed under clause (d) or clause (r) a final 
decree in respect of the rent or me.sne profits shall be passed in accordance 
with the result of such inquiry. 

13 . (i) Wh£|;g a^suit . au account, of any property and for its due 

^ .... "administration under the declefe of th'€r*C60rr, the 

CbwrsTialT^ p a s s a 

■ preliiiilnary decree, ordering ' VuclCJftCC^^ 

inquiries to be taken aiidTiiaiTe',' an^^ fpch otbe^t ijirec^l^ns allFTSiTnlts 

(a) In the administration by the Court of the property of any deceased 
person^ if siidi.. properly proves to be insufficient for Jbe payment in full bf 
his Hebt s" and lia^dliiies, the same rules shalF be observed as“^'tb tbe resTpec- 
tive rights ‘of and unsecured creditors and as to debts and liabilities 

proveable, and as to the valuaii m of annuities and future and contingent 
liabilities respectively, as may be la force for the lime being within the 
local limits of the Court in which the adininislration-suit is pending wilji re- 
spect to the estates of persons adjudged or declared insolvent; and all 
perlRjTTSrWhb in anjr’sach case ' would be entitled" to be ' paid out of such 
property, may come in under the preliminary decree, and make such 
claims against the same as tliey may respectively be entiiled to by virtue of 
this Code. 

14 . (0 Where the Court decrees a claim to pre-emption in respect 

of a'd5^nr<5inar" yaTe‘tif‘pro|wtt7 

tioma^iT money has not been paid into Court, the decree 

shall— 

(a) specify a day on or before which the purchase -money shall be ' 
so paid, and 

(iJ) direct that on payment into Court of such purchase-money, 
together with the costs (if any) decreed against the plaintiff, on 
or before the day referred to in clause («), tlie defendant shall 
deliver possession of the property to the plaintiff, whose title 
thei-eto sliatt be-demed-io'diaver accruext^f^ date of such 
payment, but that, if the purchase-money and the costs (if any) 
are not so paid, the suit shall be dismissed with costs, 


Seoi, , 
211 , 212 , 


860. 213. 


Seo. 214. 
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(a) Where the Court has adjudicated upon rival claima to pre*emption, 
the decree shall direct, — 

(e) if and in so far aa the claims decreed are equal in degree, that- 
the claim of each pre emptor complying with the provisions of 
sub-rule (i) shall take effect in rerpect of a proportionate share ^ 
of the properly including any proportionate share in respect of 
which the claim of any pre-emptor failing to comply with the 
said provisions would, but for such default, have taken effect ; 
and, 

(^) if and in so far as the claims decretd are different in degree, 
that the claim of the inferior pre-emptor shall not take effect un- 
less and until the superior pre-emptor has failed to comply with 
the said provisions. 


Seo. ai5. 


''Boo. 
1115 A. 


15. Where a suit is fOLt hn . nf a Af 

I ^ ^ jartnerabip the Court, b efore passing 

•Wp. 

day^M Which the partnership snail stand dissolved 
or be deemed to have been dissolved, and directing such accounts to be 
taken, and other acts to be done, as it thinks fit,'^""'*®^ — " 

16. In a s uit fo r an account of jpecunjaiy transactio n betwe en a p r in- 


lu. Ill » »uu lor an account or pecuniary iransacuon Deiween a prin- 

— apsnir 

wSSTbeTwJIS. pHn. 1 ^' “f "*“*“'y* 

dual and agent ascertain the amount of money due to or 

from any parly, tiiat an account should be taken, 


17. The Court may either by the decree directing an account to be 

Speciri direotion. a, subsequent' order give special 

ta EMount. directions with regard to the mode in which the 

t account is to be taken or vouched and in particular 

Imay ^ect that in ukingthe acc oHPLtite took&.jrf aCfittimJJUfWch the 
Kaccouinrttr^uestion have been kept shall be taken AS ^rtmo/srw evidence 
Ijof tljVTrfi&’dt' thTTBMlWS' lherei'n contained with libertr to the parties 
niilerested to take such objection thereto as tliey may be advised. 


New. *? '’'^bere the Court passes a decree for the 

P««iio»of property or for the separate possession 
of a fihare therein. ^ share therein, then, — 

(1) if and in so far as the decree relates to an estate assessed to the 

.C.OJ«e.rni)DeTtt, the dcc^^ ShaF'declare 'lhfe rights 
of the several paities in terested m Lh^rop ertyTTuf shiTT "direct wh p artl- 
Uoii dr ypy ation to bc'fhade by "the "CdrTecf ^ of *any gazetted subordinate 
Sf the Cotld^Ior disputed ~by”' 1 hTm In' IhTs'TieKalf^ in accordance with such 
declaration and with the provisions of section 54 ; 

( 2 ) if and in so far as such decree relates to any other immoveable 
property or to moveable properly, the Court may, if the partition or separa- 
tion cannot be conveniently made without further inquiry, pass a preliminary 
decree declaring the rights of the several parties interested in the property 
and giving such further directions as may be required. 
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19. (x) Where defendant has been allowed a set off against the claim See. 
twm. plaintiffi the decree shall state what amovnt is 

allied. “ due to the plaintiff and what amount is due to the 

defendant, and shall be for the recovery of any sum 
which appears to be due to either party. 

(a) Any decree passed in a suit in which a set-off is claimed shall be 
... , subject to the same provisions in respect of appeal 

reuSng to subject if no set-off had 


been claimed. 


(3) The provisions of this rule shall apply whether the set-off is admis- 
sible under rule 6 of Order VllI or otherwise. 

Certified oopiea of 20. Certified copies of the judgment and decree Boa SIT* 
judgment and decree to shall be furnished to the parties on application to the 
be furniahed. Court, and at their expense. 


ORDER XXL 

Execution of Decrees and Orders 
Payment under Decree 

Modes of paying 1 (1) All money payable under a decree shall be - . 

money under dooree. foWom, namely 

(e) into the Court whose duty it is to execute the decree ; or 

(fi) out of Court to the decree-holder ; or 

(r) otherwise as the Court which made the decree directs. 

(a) Where any payment is made under clause (a) of sub-rule (1) notice 
of such pa) inent shall be given to the decree-holder 

2. (i) Where anv mo ney payable un d ci a decre e of any ki nd Is pai d Seo. 208. 
“ out of Court, 01 the decree Ts otherwiteldfastetUn 
Payment ont of Court whole 6r iiTpart to the salTsfactioh BF the '(Tecfce- 
to deoroo holdei decree Tioldjsr shall certify such payment 

or a djunment to the CourTWtiBse duty iT is IQ execute "the decrfi6,.«an4 the 
C^ri shall fecord the same accordingly 

T hft judgment-debtor a lso m^ infor m the Court of su^jiayment or 
adjustm en trant? a|)]^iy to tiie Uourt To issue^ hoticeloHIe 3w7eeTOldor to 
ilrfiw 'cause, on aaay fo be fixedliy tTiTCourt/w’hy sucTi pay ment or adfjust- 
ment should not be rec9rded a£ cerufied , and if, after service of such nbtice, 
thc'^e'creShblder falls ‘to show cause why the payment or adjustment should 
not be recorded as certified, the Court siiall record the same accordingly. 

(3) A payment or adjusjtnjcni, which has been perbfied or recorded 
M ajoresa idf lhall not. be re co^^ nized iy tllfii UouU eief . u t ing thfi aagKfiiuw 

Courts executing Decrees 

3 Where immovable property forms one estate or tenure siuwtc within New. 
"~the local irmits of the juris diction of two or more 
Lands ntuato in more Courts, any one of such Qoprts may attach aitd Ml 
tll.nun.Jarud>.u<». .rfSKOT leiS.. 
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Bfo. 228. 
Fora 6. 


4. Where a decree has been passed in a suit of which the value as set 
forth in the plaint did not exceed two thoqsfmd 
Tnnifer to Court of jupees and which, as regards its subjecMnattef, Is 
Small Uauws. excepted by the law for the lime being In force 

from the cosnizance of either a Presidency or a Provincial Court of Small 
Causes, and the Court which passed ii wishes it to be executed in Calcutta, 
Madras, Bombay or Rangoon, such Court may send to the CoMllL .al^Spiall 
Causes in Calcutta, Madras, Bombay or Rangoon, as ffiTcase may be, the 
copWrttfilTlic?!TI^^ mentioned in rule 6 ; and such Court of Small Causes 
shall thereupon execute the decree as if it had been passed by itself. 


8M 228. 

Pm 6. 


6. Where the Court to which a decree is to be sent for execution is 
t situate within the same district as the Court which 

* ° • passed such decree, such Court shall send the same 

directly to the former Court. But, where the Court to wiiich the decree is to 
be sent for execution is situate in a different district, the Court which passed 
it shall send it to the District Court of the district in which the decree is to be 
executed. 


Praoodure whoro 

<U« OQA Cwrt dMiree that its g The Court sending a decree for execution 

PWO. own decree Bhall bo * 

executed by another shall Send— 

Court. 

(«) a copy of the (J^cifie ; 

(b) a certificate setting forth that .^atisfactio^^ of the decree has not 

been ‘pbUlhed by , pv ecutto n within the juilsdrcl^^ 
ty which it was passed, or, where the decree has been executed 
' in part, the extent to which satisfaction lias been obtained and 
what part of the decree remains unsatisfied ; and 

(c) a copy of any order for the execution of the decree, or, if no such 

order has been made, a certificate to that effect. 

Bwo. 225. 7. The Court to which a decree is so sent shall cause such copies and 

Court receiving copies certificates to be filed, without any further proof of 

of decree, etc., to file the decree or order for execution, or of the copies 

same without proof. thereof, unless the Court, for any special reasons to 

be recorded under the hand of the Judge, requires such proof. 

Seo. 220. 8. Where such copies are so filed, the decree or order may, if the 

Execution of decree Court to which it is sent is the District Court, be 

or order by Court to executed by such Court or be transferred for execu- 

which it IB sent. lion to any subordinate Court of competent jurisdic- 

tion. 


Seo. 227. 


9. Where the Court to which the decree is sent for execution is a High 
Execution by High Court, the decree shall be executed by such Court in 

Courtof decree transfer- the same manner as if it had been passed by such 

red by other Court. Court in the exercise of its ordinary original civil 
jurisdiction. 


Application for execution. 


Seo. 230. 
Pml. 


10. Wher e the holder of a decre e desirw^to execu^^^^^^^ appiy 

. .. . to the Co urt wfTich pas sed ^le "decree oY 

tion?^ oit'xoou- (if any; appointed in tKTsTi^alf, or if the decree has 
been sent under the provisions hereinbefore contain- 
ed to another Court then to such Court or to the proper officer thereof. 
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11. (i) Where a decr ee is for the payment of money the Court may, 060. 201. 
on tile (iral "applSJailm^ (feSfee^oIlTSTitTli^ 

Oralupphcalion. 

execution thereof by ihe^arr^STb! judghi®-debtor7 to tlie prepift- 
tiori^TT f a wai TE R T if heT TTO T HV t t lC p T 8mtt8 O f t t ie OSw C^ 

( 4 ) Save as otherwise provided by sub-rule (1). ev ery aPDlication for the 285 

Written •pplio.tion. «x«ut iun of a decree sh all bypjmtl^ 

" vermeil the ."applicant or by some other person 

proved to the satisfaction oTTlie Court to b^i acquainted with the facts of the 
case, and shall contain in a tabular form the following particulars, namely : — 


(a) the number of the suit ; 

{b) the names of the parlies ; 

(r) the date of the decree ; 

{d) whether any appeal has been preferred from the decree ; 

(e) whether any, and (if any) what, payment or other adjustment 
of the matter in controversy has been made between the panics 
subsequently to the decree ; 

(/) whether any, and (if any) what, previous applications have 
been made for the execution of the decree, the dates of such 
applications and their results ; 

(^) the amount with interest (if .any) due upon the decree, or 
other relief granted thereby, together with particulars of any 
cioss-decree, whether passed before or after the date of the 
decree sought to be executed ; 

(A) the amount of the costs (if any) awarded ; 

(f) the name of the person against whom execution of the decree is 

sought ; and 

(J) the mode in which the assistance of iSe Court is required, 
whcttier — 

(i) by the delivery of any properly specially decreed ; 

(lij by the attachment and sale or by the sale without attach- 
ment, of any properly ; 

(th) by the arrest and detention in prison of any person ; 

(w) by the appointment of a receiver ; 

(i;) otherwise, as the nature of the relief granted may require. 

( 3 ) The Court to which an application is made under sub-rule ( 2 ) 
may require the applicant to produce a certified copy of the decree. 


12. Where an application is made for the attachment of any move- Seo. 230. 
Applioation for property hclonging to a judginent-debtor but not 


attaohmeiibuf moveable 
properly not iii judg< 
meiit'debtor’a poaHed< 
Sion. 


in his possession, the decree-holder shall annex to 
the application an inventory of the property to be 
attached, containing a reasonably accurate descrip- 
tion of the same. 


Applioation for 13. Where a fl, a pp li c a t i on l&Jaadfcittahs..ailach. Bee. 2S7. 
atteohmeiil of immove- ment of aiiv immoveable prouer^v belonfling to 
able property to ountain a judgment-debtor,, it shall coiiCain a t the foot— * 
oertain particulars. — ^ 
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(a) a description of such proDcrtv sufficient to identify tfe wme and, 
iiT'caser" 'such property can be identliiea Dy . DdUlldarlel or 
numbers in a record of settlement or survey, a specification of 
such boundaries or numbers ; and 

(i) a s pecj^fi cation of ihe ^oterest in su ch 

properly lb the best of the belief of the ^apj^antra^^ at 
he has been able to ascertain the same. 

Bm* 28B. 14. Where an application is made for the attachment of any land 

ivhich is registered in tlie ofiice of the Collector, the 
Power to require Court may require the applicant to produce a 

Coitetor’B®*iZiter from the register of such office, 
certain oases. specifying the persons registered as proprietors of, 

or as possessing, any transferable interest in, the 
land or its revenue, or as liable to pay revenue for the land, and the shares 
of the registered proprietors. 

Eleo. 231. (0 Where a decree has been passed jointly in favopr„pf more 

Application for oxo- persons than one, any one or "mbfi pi such persons 
outioii by joint decree- majf^unTes'S the decree imposes any "condlllSh to 
holder. tKe contrary, apply for the execution of the ^hole 

decree for the benefit of thena all, or, where any df them haa died, for the 
benefit of the survivors and tfie legal representatives of the deceased. 

(a) Where the Court sees sufficient cause for allowing the decree to 
be executed on an application made under this rule it shall make such order 
as it deems necessary for protecting the interests of the persons who have 
not joined in the application. 

Sao. 282. IS* Where a decree or, if a decree has been passed jointly in favour 
Applio'.tion for oxo- of or more persons, the interest of any decree- 
oution by transferee of holder in the decree is transferred by assignment in 
fi«oree. writing or by operation of law, the t ransfere e may 

apgly forjexeculion of the decree to the Court which passed it ; ai^ the 
decrc( 6 " may Be executed in the same ‘man her and subject to the same con- 
ditions as if the application were made by such decree holder. 

Provided that, where the decree, or such interest as aforesaid, has been 
transferred by assignment, notice of such application shall be given jq the 
tr ansferor and the judgme nt-de 1 >lb?. and the dec ree sh all no ^ be ^ecu ted 
miiiTjiBe tourt lias heard their objections (if ah^^ioTiT execution. 

Provided also that, wficre a decree for the payment of money against 
two or more persons has been transferred to one of them, it shall not be 
executed against the other. 

8eo. 246. 17. (0 On receiving an application for the execution of a decree as 

Procedure on reoeiv- provided bv rule 1 1 , sub-rule (il, the Court shall 
ing application for exe- ascertain whether such of the requirements of rules 
ciition of decree, 1 1 to 14 as may be applicable to the case have been 

complied with ; and, if they have not been complied with, the Court may 
reject the application, or may allow the defect to be remedied then and 
there or within a time to he fixed by it. 

( 2 ) Where an application is amended under the provisions 
of sub-rule ( 1 ), it sliall be deemed to have been an application in accordance 
with law and presented on the date when it was firM presented. 

(3) Every amendment made under this rule shall be signed or initialled 
by the Judge, 
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(4) Whe# the application is admitted, the Court shall enter in the 
proper register a note of the application and the date on which it was made, 
and shall, subject to the provisions hereinafter contained, order execution 
of the decree according to tiie nature of the application ^ 

Provided that, in the case of a decree for the payment of money, the 
value of the property attached shall, as nearly as may be, correspond with 
the amount due under the decree. 

18. (i) Where applicatirms are made to a Court for the execution 

ExaonUonin oaU of “1 sepwaie suits for the payment 

oroM-doorew. money passed between the same 

parlies and capable of execution at the same time 

by such Court, then— 

(a) if the two sums are equal, satisfaction shall be entered upon 
both decrees ; anil 

(^) if the two sums are unequal, execjUUui ...may be Uken out only 
by the holder of the decree for the larger sum and for so much 
o1iTy''as1rmarirs after and satisfac- 
tion for the smaller sum shall be «a|(||||yjyyiie decree for the 
larger sum as well as satisfaction on the oecree for the smaller 
sum. 

(з) This rule shall be deemed to apply where either party is an assignee 
of one of the decrees and as well in respect of judgment-debts due by the 
original assignor as in respect of juJgrnent-dcbts due by the assignee himself. 

(3) This rule shall not be deemed to apply unless — 

(a) the decree-holder in one of the suits in which the decrees have 
been nradeTs'iTwjudgm in the other arid each party 

filirfhe same character in both suits ; and 

(3) the Sms due *under the d e crees are definit e. 

(4) The holder of a decree pa^sccl against se^ral persons jointly and 
severally may treat it as a cross-decree in relation to a decree passed 
against him singly in favour of one of more or such persons. 

Illustrations. 

(и) A hulrls a df‘croe against B for Ra. 1,000. B holds a dooree against A for the 
payment of Rs. 1,000 in case A failx to deliwr certain goods at a future day. R 
cannot treat his decree as a crosa-dcorco under ibis rule. 

(h) A and B, oo-plaiutiffs, obtain a decree for Rs. 1,000. against C, and C obtains 
a decree for Rs. 1,000 against B. C cannot treat his dooree as a oross-deoreo under this 
rule. 

(c) A obtains a decree against B for Rs. 1,000. C who is a trustee for B, obtains a 
deoree on behalf of B against A for Us. 1,000. B cannot treat C’s decree as a oross* 
decree under this rule. 

(d) A, B, C, D and E are jointly and severally liable for Rs. 1,000 under a deoree 
obtained by F. A obtains a decree for Rs. 100 against F singly and applies for 
execution to the Court in which the joint-decree is being oxeouled. F may treat hii 
joint-decree as a crosa-docree under this rule. 

19. Where application is made to a Court for the execution of a 

Ezmationin oaw of decree under which two parties are entitied 

oross-oUims under same to recover sums of money from each other, 

deoree. then,— ^ 

(a) if the two sums are equal, satisfaction for both shall be entered 
upon the decree : and, 


Seo. 240^. 


Seo. 247. 
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Seo. 230. 
Para 2. 

Seo. 248. 


Sec. 240. 


Seo. 250. 


(3) if the two sums are unequal, execution may he tejken out only 
by the party entitled to the larger sum and for so much only 
as remains after deducting the smaller sum, and satisfaction for 
the smaller sum shall be entered upon the decree. 


Ornsfl-doorces and 20. The provisions contained in rules i 8 and* 19 
cn) 8 B-clMiinB in mort- shall apply to decrees for sale in enforcement of a 
gage BuitB. mortgage or charge. 


SimultaneouB execu- 
tion. 


21. The Court mav, in its discretion, refuse execu- 
tion at the same tmie against the person and pro- 
perty of the judgment-debtor. 


Noiio. to »how 22. (t) Whe re an i» 

oauie against exeeu* made. 
tion in certain oases. 

(a) (JcCEe<?#^or 

(3) against the legal representative of a parly Jto the decree, 
the Court exe "Cuthigl he tfecite shall issue a noticeT t o th e" "person against 
wl mm e xecuiioiTTs a pplied for rcyTiiri ngliTni to llTp w cause^ ‘oh“ a^dale" to “be 

fixed, 'Why theTecrie^ioul dlidTIl^^ a gainst film": - 

TfovISeSTlTat no such notice shall be necessary in consequence of more 
than one year having elapsed between the date of the decree and the applica- 
tion for execution if the application is^madc within aftf year from the date of 
the last order aijainsl the party again is'^applieci for, "'made on 
any^prevtUirff appltcaildh for*^^ or in consequence of the application 

bStng^ade agamst the legal representative of the judgment-debtor, if upon 
a previous application for execution against the same person the Court has 
oidcied execution to issue against him. 


( 2 ) Nothing in the foregoing sub-rule shall be deemed to preclude the 
Comt from i.ssuing any process in execution of a decree without issuing the 
notice thereby prc>crilied, if, for reasons to be recorded, it considers thalt he 
issue of such notice would cause unreasonable delay or would defeat the 
ends of justice. 


23 . (0 Where the person to whom notice is issued under the last 
^ . preceding rule does not appear or does not show 

of uctice ^ ***'^''*^ ^**'^*^ satisfaction of the Court why the decree 

should not the executed, the Court shall order the 

decree to be executed. 


( 2 ) Where such person offers auy objection to the execution of the 
decree, the Court shall consider such objection and make such order 
as it thinks fit. 


Procei% for execution. 


24 ( 1 ) When the preliminary measures (if any) required by the fore- 
going rules have been taken, the Court shall, unless it 
sees cause to the contrary, issue its process for the 

execution of the decree. 


ProooBB for execution. 


( 2 ) Every such process .shall bear date the day on which it is issued, 
and shall be signed by the Judge or sucli officar as the Court may appoint 
in this behalf, and shall be sealed with the seal of the Court and delivered 
to the proper ofiicer to be executed. 
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( 3 ) In every such process a day shall be specified on or before which 
it shall be exswuted. 

25. (i) The ofiicer entrusted with the execution of the process shall Secs. 
Endorsemont on proooM. endorse thereon the day on, and the manner, in 843. 251. 

which it was executed, and, if the latest day speci- 
fied in the process for the return thereof has been exceeded, thfe reason 
of the delay, or. if it was not executed, the reason why it was not executed, 
and shall return the process with such endorsement to the Court. 

( 2 ) Where the endorsement is to the effect that such officer is unable 
to execute the process, the Court shall examine him touching his alleged 
inability,, and may, if it thinks fit, summon and examine witnesses as to 
such inability and shall record the result. 


S/qy of execuiioH, 


26. (0 The Court to which a decree has b een sent for execution ^ Se 6 . 

t cause ""BeTiig^ "shown, Stay ' 
the execution of such decree for a reasonaSle 
time, to enaETe the judgment-debtor to apply 


Whon Court 
stay execution. 


may 


loathe Court by^^wh^ ihg>jkcree was ““pLS&e (f,'^f "to any “Cd'UlfriIttVtng 
ap^rafe jiirisdiciion in respect oTtlie decree or the execution thereof, Jpr 
an order^jg^my exc culjQp. or for any other order relating to the decree or 
execuHon" which might have been made by such Court of first instance 
or appellate Court if execution had been issued tliereby , or if application 
for execution had been made thereto. 


( 3 ) Where the property or person of the judgment-debtor has been 
seized under an execution, the Court which issued the execution may 
order the restitution of such property or the discharge of such person 
pending the result of the application. 


Power to require (3 1 Before making an order to slay execution or Seo. 240. 
security from, or im- for (lie restitution of property or the discharge of the 
pose conditions upon, judgment-debtor, the Court may requjxe,. such 

Judgment-debtor. secufiiy from, or impose such conditions upon, the 

judgment-debtor as it thnilis fit. 


27. No order of restitution or discharge under rule 26 sliall prevent Seo. 241. 
WabUUyofjudg.nettt- [he Pefs«n of a judgment-debtor from 

debtor disoharged. being re-taken in execution of ine decree sent for 

execution. 


28- Any order of the Court by which the decree was passed, or of Seo. 242. 

Order of Court whioh Court of appeal as afore.said, in relation to 

passed decree or of ap- the execution of such decree, shall be binding upon 

pellate Court to lie bind- the Court to which the decree was sent for exe- 

ing upon Court applied culion. 

to. 

29. Where a suit is pending in any Court against the holder of Seo. 243. 

Stay of execution ^ decree of such Court, on the part of the person 

pending suit beiwoen against whom the decree was passed, the Court 

decree-holder and judg* may, on Such terms as to security or otherwise, as 

meut-debiur. thinks fit, stay execution of the decree until the 

pending suit has been decided. 
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860*264. 


860.269. 


80. Ever y decree fcr the money^ includii^ 6 decree for 

- the*^yniem“ money as the alternative to some 

relief, may be exec uted ^ the detention in the 
civil prison nJ the yiiflgmem^Tor 
t acbmea| juuij8ato4>i4^^ bjLboth, 

81. (i) Where the decree is for any specific moveable, or for any 
share in a specific moveable, it may be executed by 
the seizure, if practicable, of the moveabTo orlBhare, 
afitnjynfHe delivery thereof to the party to whom 

it has been adjudged, or to such person as he appoints to receive delivery 
on his behalf, or by the detention in the civil prison of the judgment-debtor, 
or by the attachment of his property, or by both. 

(a) Whe re any attachment under sub- rule (i> has re mam^j[ ,jp„i 9 rce 
"IF the I'ud gment-diebtor Tim * notWeve 


Deoree for speoifio 
moveable property. 


for six months,' 


lie jMgment-debtor Tim * n orofeey ed tY»e "decree and the 
dSfee-hblder has fSTTiav'e th?l’“attac 1 ied’ property solff, such prop erty 
may be sol d, and out of the proceeds the Court may award toTtiie decree- 
hblfier, TR* cases where any amount has been fixed by the decree to be paid 
as an alternative to delivery of moveable properly, such amount, and, in 
other cases, such compensation as it thinks fit, and shall pay the balance 
(if any) to the judgment-debtor on his application. 

< 3 ) Where the"~Ju3gtne the decree and paid all 

costs of executing the same which he is boUnd to pay, or where^M the 
end of six months fr om the d ate of the atiachment . no application lo Tiave 
the property soia^His been^3e,"orririSi3ertSi be^^^ th e a ttach- 
ment shtfr — 


860.260. 32 . (i) Where the party ag,^gL.whom.. .a decide, for. the,, 

Decree for Bpecific per- f ormance of a con tract, or f or res tit utioa^q fjK^ 
formaiioo, fur reatiiu- rigTOrdTi pran iniunction . nas^en passed, has 
tioii of conjugal nghtu, had an opportuhTty of obeying the decree and has 
or for an injunction. wilfully failed to obey it, lhe> de cree may be enfo rced 
by his detention in the dyiljirison, or by^ the aitaghment^T]^^ or 

bybOfh." " *"* 

( 2 ) Where the party against whom a decree for specific performance or 
for an injunction has been passed is a c ogpo ratiun, the de 5 :ref„ jEOgy be 
enforced by th^ altacbjEn^atJuLtbe rty pT the" co rgprat ion^ or, with the 
Icavd^oTtKe CourtTEy the detention in the KviT" prison ""of the directors or 
other principal officers thereof, or by both attachment and detention. 

( 3 ) Where any attachment under sub-rule (i) or sub-rule (x) has 
remained in force for one y ear, if the judgment-debtor has not obeyed the 
decree and the decreSliblcfer has applied to have the attached property sold, 
such property may be sold ; and out of the proceeds the Court may award 
to the decree-holder such compensation as it thinks fit, and shall pay the 
balance (if any) to the judgment debtor on his application. 

(4) Where the judgment-debtor has obeyed the decree and paid all 
costs of executing the same which he is bound to pay, or where, at the end 
of one year from the date of the attachment, no application to have the pro- 
perty sold has been made, or if made has been refused, the attachment 
shall cease. 


( 5 ) Where a decree for th e specific performance of a con tract or for an 
injunction* hfiB noi Veen obeyed, the Court msTj^in lieu or in addiiton io 
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all or any th e -that th^ ar t , required to be daia 

ma^ be do^. so far as practicable by the dccree-holJer 'cTf sbme oibeT 
l H n W 

upCSlf TByTfc“b 4 H| the expenses incurred may be ascerlSneiTlnrsuW 
manner as the Court may direct and may be recovered as if they were 
included in the decree. 


Illusiraiiont 

At a penon of little substanoe, eroota a building which rcuders uninhabitable a 
family matiaion belonging to B. A« in of hie dottmtion in prison and the attaoh* 
ment of his property, declines to obey a decree obtained against him by B and direct* 
ing him to remove the building. The Court is of opinion that no sum realizable by the 
sate of A*8 property would a<lequatoiy compensate 11 fur the depreoiatioii in the value 
of his mansion. B may wpty to the Court to remove the building and may recover 
the coat of such removal from A in the execution ■proceedings: 

88 . (i) Notwithstanding anything in rule the Court, either at the 
DisoredbiiofCourtin time of passing a decree for the restitution of con- 
exeouting decrees for jugal rights or at any time afterwards^ may order 
restit tttion of conjugal that the decree shall not be executed by detention 
r jghta, in prison. 

. (3) Where the Court has made an order under syib'iule (1), and the 
tfec rff-^holder is the wife , it may order that, in the event of the decree not 
i)eing obeyifd ’Wrffi!ir*‘ 5 tich period as may be fixed in this behalf| the . ^u d g - 
ment-de btor shalt make t 9 ^f|}«_.decre^holder such periodical payments as 
mayTe just, and ", 1 fit' Ihi rile’ VequTr^ tfiaTThfe"^ iTdgmTO^ ” 8 h all , to 

jts satisfaction, secure to the decree>holder such periodical payments. 

(3) The Court may from time to time vary or modify any order made 
under sub-rule (2) for the periodical payment oF money, either by altering 
the times of payment or by increasing or diminishing the amount, or may 
temporarily suspend the .same as to the whole or any part of the money so 
ordered to be paid, and again revive the same, either wholly or in part as 
it may think just 

(4) Any money ordered to be paid under this rule may be recovered 
as though it were payable under a decree for the payment of money. 

84 . (i) Where a decree is for the execution of a^ „dQCW»Aent o xJfo f the 
Decree for exeoutdou of endor^ent 6ra‘"rieg6tial)le instrument and the 
docunieut, or endorse- judgmenr-deBto'r neglects or refuses to obey the 
meub of negotiable ins- decree, the decree-holder may prepare a draft of the 
truineut. document pr ^^rsement the 

terms of the decree and delTvcrTEc same to Wc^Cburt.' 

7 a) The Court sha ll trieTei^^^ be ser ve d on t he 

judgment-deBlor requrniTgT^^ to 

be'made ¥1'tTiin such tiihe^ailKe Co® 

(3) Where the judgment-debtor objects to the draft, his objections shall 
be stated in writing within such time, and the Court shall make such order 
approving or altering the draft, as it thinks fit 

(4) The decree-holder shall deliver to the Court a copy of the draft 
with such alterations (if any; as the Court may have directed upon the 


New. 


Sees. 
261 , 262 . 


New. 
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proper stamp'paper if a stamp is required by the Uv for the tithe being in 
force; and the Judge or Auch officer as may be appointed ih thii'bebalt 
shall execute the%^ffighmnfSl!?ere^“" 

Sea sea. ‘ ( 5 ^ the exccutlohlJf a^'tlocume'nt or the endorsement of a negotiable 
instrument under this rule may be in the following form, namely : — 

“ C. D., Judge of the Court of 

(or as the case may be), for A. B., in a suit by E. F. against ' 

and shall have the same effect as the execution of the document or the 
endorsement of the negotiable instrument by the party ordered 1b execute 
or endorse the same. 

(6) The Court, or such officer as it may appoint in this behalf, shall 
cause the document to be registered if its reglsiraiion is required by the law 
for the lime being in force or the decree-holder desires to have it registered, 
and may make such order as it thinks fit as to the payment of the expenses, 
of the registration. 


8eo. 263. 35* (*) Where a decr ee [s f or the deliver of any immoveable pro- 

Decree for imraove- Cgrtr. possession tliereorWall ''br-iagl1»eT<^ 
able properly. ^ whom it has been adjudged, or to such 

person as he may appoint to receive delivery on his 
behalf, and, if ^nece ssary, by lemoving any person bound by the decree who 
refuges 10 vac atTili i prSpgFiy.- * ^ 

ji) W here a^ecfee Is f or the joint possession of immoveable pTOperf|^ 

possessjoiniKadlTreleilvejreyByTflDflTI i gf ^ CT pyi i rt ^^ 

Ihg p ropertv ^ancT p^bnilifiTff jf ’’iJylnW'BnftW or 

o|]^34Sl2!aiUX.~®i«ds.*.ai. JCUtte e f the 

New. ( 3 ) Where possession of any building or enclosure is to be delivered 

and the person in possession, being bound by the decree, docs not afford 
free access, the Court, through its officers, may, after giving reasonable 
warning and facility to any woman not appearing in public according to the 
customs of the country to withdraw, remove or open any lock or bolt or 
break open any door or do any other act necessary for putting the decree- 
holder in possession. 


Sec. 264. Where a decree is for the delivery of any immoveable property 

Decree for delivery in t^te occupancy of a tenant or other gers^n entitle 

of imniovetitile property to occupy the same and not boiincr^y tlife decree to 

when iu oncupaiioy of rcTfTTqtSlW^such occfipancy, the Court .shall order 
delivery to he made by affixing a copy of the warrant 
in some conspicuous place on the property, and pruclaiming to the occupant 
by heat of drum or oilier customary mode, at some convenient place, the 
substance of the decree in regard to the property. 


Arrtsi and dtUntion in the civil prison, 

Beo. 246B. ( 1 ) Notwithstanding anj thing in these rules, where an application 

Discretionary power to execution of a decree for the pajment of 

peiniiijudgmont-dchtor money by the arrebl and detention in the civil prison 
to show oiiuHo against of a judgment-debtor who is liable to be arrested 
tetentioninpiiftoii. pursuance of the application, the Court may, 

instead of issuing a warrant for his arrest, issue a notice cal ing upon him 
to appear before the Court on a day to be specified in the notice and show 
cause why he should not be committed to the civil prison. 
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(a) Wlieiw appearance is not made in obedience to the nottcci the 
Conrl shatlf Uthe decree- holder so reqalres, issue a warrant for the arrest 
of the ]tjtdgmenMebtor. 


S8« Every warrant for the arrest of a iudgment-debtor shall direct the 
Warrant for arrait to o®cer entrusted With iu execution to bring him 
direot Jodgi^nt-debtor convenient speed, unless 

to be brought np the amount which he has been ordered to pay, to- 

gether with the interest thereon and the costs (if any) 
to which he is liable, be sooner paid. 


Beo. 887 . 


(I) No 


8ubBiBtonoe*allowanoo. 


be arrested in exe cuti on of a decre e Sea 889 
Into Court 


III r ^ 

unless the decree-holder DavsT ir 

such sum as tfie judge tninks ^clehi tonne 
Se time na rftff 


ju dgn! 
be Druuulil Ijel'uie fhh 


"(i) 'Where a jUflgttf^t-debtor is committed to the civil prison in 
execution of a decree the Court shall fix for his subsistence such monthly 
allowance as he may be entitled to according to the scales fixed under 
section 57, or where no such scales have been fixed, as it considers suffi- 
cient with reference to the class to which he belongs. 


(3) The monthly allowance fixed by the Court shall be supplied by 
the party on wimtiB applfusii ow the- judjjuicfvt'dcbtov' 
nontMf HUj >| iitil W m rnyuMUe li rt B tr th e ft w t 'd t y a f ...h Maith . 

(4X Tfii hrst payment shall be matrt'WtftgpTJpcr oBeewof the Court 
for such portion of the current month as remains unexpired before the 
judgment-debtor is committed to the civil prison, and the subsequent pay- 
ments (if any) shall be made to the officer in charge of the civil prison. 


(5) Sums disbursed by the decree -holder for the subsistence of the 
judgment-debtor in the civil prison shall be deem ed to be costa in thg 
^uit : 

Provided that the judgment-debtor shall not be detained in the civil 
prison or arrested on account of any sum so disbursed. 


40 . (i) Where a judgment-debtor appears before the Court in obe- 33*^^ 
Prooeedings on ap- to a notice issued under rule 37, or is brought 

ponranoo of^dgmont- before the Court after being arrested in execution 

doliior in obodtunce to of a decree for the payment of money, and it ap- 

notioG or aftor arrest. peais to the Court that the judgment-debtor is un- 

able from poverty or other suflicient cause to pay the amount of the decree 
or, if that amount is payable by instalments, the amount of any instalment 
thereof, the Court may, upon such terms (if any) as it thinks fit, make an 
order disallowing the application for his arrest and detention, or directing 
his release, as the case may be. 

(2) Before making an order under sub-rule (/), the Court may take into 
consideration any allegation of the decree-iiolder touching any of the follow- 
ing matters namely 

(a) the decree being for a sum for whicli the judgment-debtor was 
bound in any fiduciary capacity to account ; 

(^) the transfer, (^concealment or removal by the judgment-debtor of 
any part of his property after the date of the institution of the 
suit in which the decree was passed, or the commission by him 
after that date of any other act of bad faith in relation to his 
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property, with the object or effect of obstructing or delaying the 
decree-holder in the execution of the decree ; 

(r) any undue preference given by the judgment-debtor to any of 
his other creditors ; 

(<f) refusal or neglect on the part of the judgment-debtor to pay the 
amount of the decree or some part thereof when he has or "since 
the date of the decree has had the means of paying it ; 

(e) the likelihood of the judgment-debtor absconding or leaving the 
jurisdiction of the Court with the object or effect of obstructing 
or delaying the decree-holder in the execution of the decree. 

( 3 ) While any of the matters mentioned in sub-rule ( 2 ) are being 
considered, the Court may, in its discretion order the judgment-debtor 
to be detained in the civil prison, or leave him in the custody of an officer 
of the Court, or release him on his furnishing security, to the satisfaction 
of the Court, for his appearance when required by the Court. 

( 4 ) A judgment- debtor released under this rule may be re-arrested. 

{ 5 ) Where the Court does not make an order under sub-rule (r), it 
shall cause the judgment- debtor to be arrested if he has not already been 
arrested and, subject to the other provisions of this Code, commit him to 
the civil prison. 

Attachment of property, 

Seo. 207 . Examination of jndg- Where a decree is for the payment of money 

luent-debtor as to his decree-holder may apply to the Court for an 

order that- 


(a) the judgment-debtor, or 

(^) in the case of a corporation, any officer thereof, or 
(c) any other person, 

be orally examined as to whether any or what debts are owing tp the . judg- 
mcnni^Tor and whether the judgment-debtor has any and what other 
properiy '”OT means of satisfying the decree ; and the Court may make an 
order for the attendance and examination of such judgment-debtor, or officer 
or other person, and for the production of any books or documents. 


Seo 225. Attachment in case ni 
decree for rent or mosuo 
profits or other matter, 
amount of which to lie 
subsequently deter- 
mined. 


42. Wh ere a decree directs an inquirY.AS,.tQ.j:ent 
or mesne oT'ffny“bt¥ey matter, the property 
otThe p^meht-debtor may, befoTp the, amopiindue 
fr 6 m""nmf'Kas been ascertained, be aUac^ftdi as in 
tlf5'*1Rraf6*'^6F "an orHihary 'decree Tor tKe payment of 
money. 


Seo. 269. 


43. Where tl^e^roperyr tq .iae .Allached. is mov eable property, o ther 
Attachment of move- ’^ nan agricultural produce, in the possession of'^e 
able property, otlier j ud^ment-debtor, the attachm<^t sHj dl be m ade by 

than agricultural pro- aSual seizure , and the attaching officer shall'' £e'ep 

duTO, in possession of the property in his own custody or in the custody of 

]u gmen ■ o) or. nates, and shall be responsible for 

the due custody thereof : 


Provided that, when the property seized is subject to speedy and 
natural decay, or when the expense of keeping it in custody is likely to 
exceed its value, the attaching officer may sell it at once. 
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Attachment 
cultural produce. 


of agrl. , ''^!jS&Jl!lilE 2 Eerty to be attache^!; mi- 
® cultural produce, the attachment sFaTTbe made by 

(a) where such produce is a growing crop, on the land on which such 
cropTraST^ * 

(d) where^ such produ ce has been cut or gathered j on tl ^c threshing- 
piacTTorlreadlng out'^gTaTn or the or” fod^^ 

s tack on br Th NVhTcH'iT^ depost te?^ ^ ' ^ " ' 

an d ano ther 
of the h o^se^ 

leave of the Court^ on the ouler door dr bn some other conspicuous part 
the house in which he carries on business or personally works for gain or 
in which he is known to have last resided or carried on business or per« 
sonally worked for gain ; and the produce shall thereupon be deemed to 
have passed into the possession of the Court. 



cultural produce under 
attaehmeiib. 


45a (/) Where agricultural produce is attached, the Court shall make 
such arrangements for the custody thereof as it may 
Proviaioiis aa to agri- deem sufficient and, for the purpose of enabling the 
Court to make such arrangements, every application 
for the attachment of a growing crop shall specify 
the time at which it is likely to be tit to be cut or gathered. 

(•») Sulrifict „tQ s uch condjUgns as majf be imposed by the Court in^ 
th is behalf eitba r in attaefimeht oT 1tr tiny aobseq u e n t onttr, the 

judgm^t debl^ ma^ tend, cut, gather and store the produce and do any 
o ther a^ nicjSsaijen fgr"^^^ oF eTd'i^Tn^^ atid'^rflire " judjJBient- 
deBloFlalTs to do all or any'orsuch'ltW^'the da: may, with the' 

permission of the Court and subject to the like conditions, do all or any of 
them either by himself or by any person appointed by him in this behalf, 
and the costs incurred by tlie decree-holder shall be recoverable from the 
judgment-debtor as if they were included in, or formed part of, the decree.^ 
(j) Agricultural produce attached as a growing crop shall not be deem- 
ed to have ceased to be under attachment or to require re-attachment merely 
because it has been severed from the soil. 


(^) Where an order for the attachment of a growing crop has been 

made at a considerable time before the crop is likely to be fit to be cut or 

gathered, the Court may suspend the execution of the order for such time as 
it thinks tit, and may, in its discretion, make a further order prohibiting the 
removal of the crop pending the execution of the order of attachment. 

(5) A growing crop which from its nature does not admit of being 

stored shall not be attached under this rule at any time less than twenty days 
before the time at which it is likely to be fit to be cut or gathered. 


Attaohment of debt, 
share and other pro- 
perty not in poBsessioti 
of judgment-debtor. 


46. (/) In t he case o f- 


(a) a debt not secure d by a nego tiabifi-instrument, 

(d) a share in the capital of a corporation, 

(c) otli er moveable property not in the possession of the judgment- 
'debto^ except pfopeffy 'depositeS^TnnSfl^Tthe' of, any 

Court, 

the attachment shall be made by a written order prohibiting, — 


New. 


New. 


Beo. 26 a 



ooxii TM GODl Of Oiva MiOOtDCFa*. 

(t) in the^c ye ofthedehL tt>e creditor frQmjccQvnriny the debt and 
Ihe debmr Yfommaking payment thereof until the further 
order or me i^ouri ; 

(fV) in the case of the share, the person in whose name the share maj 
be standing from transferring tiie same or receiving any divi- 
dend thereon ; • 

(tti) in the case of the other moveab le prop^ M aforesaid^ 

the peiiSinirfrdssessJ^ 

j ud^gnwlgtH bf: " 

(2) A copy of-aucii ^prder shall be affixed on some conspicuous part of 
the court-house, and another copy shali bPsVdf, Tn fhe'^castr Of the' debt, to 
thrtehwr; in the case'^TJf llie"sijare;it) the proper officer of tiie corporation, 
and, in the case of the other moveable property (except as aforesaid), to the 
person in possession of the same. 

(j) A debtor prohibited under clause (t) of sub-rule (i) may pay the 
amount of his debt into Court, and such payment -shall discharge him as 
effectually as payment to the party entitled to receive the same. 


New. 47. Where the property to be attached consists of the share or interest 

£ u of the judgment-debtor in moveable property belong- 
in movoalSoB. ^ another as co-owners, the attachment 

shall be made by a notice to ihd judgment-debtor 
prohibiting liim from transferring the share or interest or charging it in any 
way. 


New. 


48 . 


oilioer or Burvant of rail 
way company or Irioal 
authority. 


(i) Wlicrc the property to be attached is the salary or allowances 
Attachment of wtUry o f»a pubjic offi cer or of a seryamrSLAjSnSay com- 
or ollowanoee of ])ubIio piny Ot lOCSiautlio iitv. the Court, whether the judg- 
ment-d^tor or the disbursing officer is or is not 
within the local limits of the Court’s jurisdiction, 
m^ order that the amount^ shall, subject to the pro- 
visions of section 60, be wTlWeldTrom siich sajary pr allowances either in 
one payment or by monthly^hiTaiMe^ as the Court majniRfeclT’^flSld npOti 
n^Ittce'Of Ehe order to such officer as the Government may hy notification in 
the Gazette of India or in the local official Gazette, as the case may be, 
appoint in this behalf, the officer or other person whose duty it is to disburse 
such salary or allowances shall withhold and remit to the Court the amount 
due under the order, or the monthly instalments, as the case may be. 


(2} Where the attachable proportion of such salary or allowances is 
already being withheld and remitted to a Court in pursuance of a previous 
and unsatisfied order of attachment, the officer appointed by the Government 
in this behalf shall forthwith return the subsequent order to the Court issuing 
it with a full statement of all tlie particulars of the existing attachment. 


(3) £\ery order made under this rule, unless it is returned in accord- 
ance with tiie" pTUVlHlShs "of sub-rule (2), shall, without further notice or 
other process, bind the Government pr_TBe railway company or local 
author ity, as th*e" 2 SSe‘may be, while the jmtgmenT-debfdnrwit^^ 

ITffiMTo which this Code for the time being extends and while he is be- 
yond those limits if he is in receipt of any salary or allowances payable out 
of His Majesty’s Indian revenues or the funds of a railway company carry- 
ing on business in any part of British India or local authority in British India ; 
[and the Government or the railway company or local authority, as the case 
'may be, shall be liable for any sum paid in contravention of this rule. 
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40 . (i) Save as otherwise provitled by this belonj{;iQg; New. 

Atu<>h««>i of i»rt. b?. *“I'L'n 

nenhip property. ej^Kbdbh oT a Mcree^^o^r than a decree passed 
afl ^in?r (Hd'tfr iff ^or" ajginst th^e partners Tn the firih 

(j) The Cou iL may, on the application of the holder of a decree 

agatijiiJ4tMtoer^?^^ ordcr^charging ihelnterfeSTSf such paflrtei fn tire 
p artners hip property and profits %TPpiEyffte’nl“WThe'^alnduht'ilue Tinder the 
decree^ gfiT nAa/,"by !lt6 SSfttC Of ff'subS6t]tient order, appoint rreceiveroflbe 
dbiWbf such partner in the profits (whether already decljied or accruing) 
and of any other money which may be coming to him in refpect of the 
partnership, and dirept accounts and inquiries and „make an older for the 
sale of such interest or oilier orders as might have been directed or made if 
a charge biCd bSRi made in favour of the decree-holder by such partner or 
as the circumstances of the case may require. 

(3) The other partner „or pajgyi^ shall ^ aX JUbetly. io 

redeem the interest charge^d or, in the c ase of a sal^ being^MirecfecTj to 

p m chase t!f g"$ame. ’ " *’ - - 

(4) Every application for an onjer yjuJjSLL sub-rule (2) shall le scived O. 40 , 

on the judgment-TIeblor'^nd o'n his partners or such of fhem” as aie uiihin r. lA. 
British IndTa * ( E). R. ) 

(5) Every application made by any partner of the judgment>deblor 

under sub-rule (3) shall be served on the decree-holder and on the judg- r. lB! 
ment-debtor and on such of the other partners as do not join in the applica- ( B, r[ ) 
lion and as are within British India. 

(6) Service under sub-rule (4) or sub-rule (5) shall be deemed to 
be service on all the partners, and all orders made on such applications 
shall be similarly served. 

Kxeoutioii of deeiee 50 . (i) VVherj^a.de^r^e has be^p pgsseiLagainat 

ugaiiiHt firm, a firm, ex ecution may be granted — 

(fl) a gainst any properly oTIlhe partnership ; 

(6) a^nst anj[ ^rson wUdnias afpkjred in his own name under rule 
oorrutc 2 of Order XXJT^or who has admitted on the pleadings 
thaflie is, or "who has been adjudged io b^, a partner ; 

(c) against any pe«[on w^. ** * 

partner with a suoiiBopjg apt) hafi foiled to appear ; 

Provided that nothing in this sub-rule shall be deemed to limit or 
otherwise affect the provisions of section 247 of the Indian Contract Act, 

IX of 1872. 

(2) Where the decree-holder claims to be entitled to cause the decree 
to be executed agalfist any person other thanr such a person as is referred to 
in sub-rule (1), clauses (d) and (^), as being a partner in the firm he may 
apply to the Court which passed the decree for leave and where the liability 
is not disputed such Court may grant such leave or where such liability 
is disputed, may order that the liability of such person be tried and de- 
termined in any manner in which any issue in a suit may be tried and 
determined. 

(3) Where the liability of any person has been tried and determined 
under sub-rule (2), the order made thereon shall have the same force and 
be subject to the same conditions as to appeal or otherwise as if it were a 
decree. 


O. 48 A, 
r. 8. 

( B. R. ) 
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Beo. 270. 


Seo. 272. 


Sea 273. 


(4) Save as against any propen/of the partnership, a d^ee against a 
firm shall ncT^glCftllgrT'aiaefl!^ an y p artttfeftKCTeln 

tlKIesnielnnrbeen served with a summons to appear anJTanswer. 

6iT Where the property i s a negotiable instrument not deposited In 
- ^ Court l^ofThtbe c^ a public officer, the 

attachment shall be made by actual s eizure, and the 
instrument sbaTT “be “brougnt into C^rt and held 
subject to further orders of the Court. 


62. Where the property to be attached is in the custody of any Court 
or public officer, the attachment shall be made by 
a notice to such Court or officer, requesting that 
such properly, and any interest or djkidcnd becom- 
ing payable thereon, may be held subject to the 
further orders of the Court from which the notice is issued : 

Provided that, where such property is in the custody of a Court, any 
question of title or priority arising between the decree-holder and any other 
person, not being the judgment-debtor, claiming to be interested in such 
property by virtue of any assignment, attachment or otherwise, shall be 
determined by such Court. 


Attaohmont of pro- 
uerty in cnatody of 
Court or public officer. 


53 . (i) Where the pro perty to be attached is decree, either for the 
payment of money oF’ Tor * in enforcement 
docrooV* ^ ^ mortgage or charge, the attachment shall 

be made, — 

(a) if the decrees were passed by the same Court, then by order of 
such Court, and, 

(b) if the decree sought to be attached was passed by another Court, 

then by the issue to such other Court of a notice, ly the Court 
which passed the deciee sought , to be executea, requesting 
such ‘other Court to slay the execution gf its decree unless and 

(i) the Court which passed the decree sought to be executed 
cancels the notice, or 

(ri) the holder of the decree sought to be executed or his judgment- 
debtor applies to the Court receiving such notice to execute its 
own decree. 

(2) Where a Court makes an order under clause (a) of sub-rule (/), 
or receives an application under sub-head («) of clause (b) of the said 
sub-rule, it shall, on the application of the creditor who has attached the 
decree or his judgment-debtor, proceed to execute the attached decree and 
apply the net proceeds in satisfaction of the decree sought to be executed. 

(3) The holder of a decree sought to be executed by the attachment 
of another decree of the nature specified in sub-rule (/) shall be deemed 
to be the representative of the holder of the attached decree and to be 
entitled to execute such attached decree in any manner lawful for the holder 
thereof. 

(4) Where the properly to be attached in the execution of a decree is 
a decree other than a decree of the nature referred to in sub-rule (/J, the 
attachment shall be made, by a notice by the Court which passed the decree 
sought to be executed, to the holder of the decree sought to be attached, 
prohibiting him from transferring or charging^he same in any way ; and, 
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where such decree has been passed by^any other Court, also by sending to 
such I'ther Court a notice to abstain from executing the decree sought to be 
attached until such notice is cancelled by the Court from which it was sent. 

( 5 ) The holder of a decree attached under this rule shall give the 
Court executing the decree such information and aid as may reasonably be 
required. 

( 6 ) On the application of the holder of a decree sought to be executed 
by the attachment of another decree, the Court making an order of attach- 
ment under this rule shall give notice of such order to the judgment-debtor 
bound by the decree attached ; and no payment or adjustment of the attach- 
ed decree made by the judgment-debtor in contravention of such order 
after receipt of notice thereof, either through the Court or otherwise, shall 
be recognised||^ any Court so long as the attachment remains in force. 

64* (I'l Where th 

Attachment of im- 
moveable property. 

such transfer or charge . 

( 2 ) TEe ord^r shall^^^e jjrqclaim^^^ some oaiXLadjACfintt^ 
such property T)y l^at of d riim or other customary mode, and a copy of the 
orUer shall be affixed on a conspi cuqug jarC, 9 ttbtL IHQpetty anT‘^n'* upon 
a consfftatftHF the couri^ouse, and also, where the property*is land 
pacyhry T e v en q e tfrthe -Oovernmcmt, i n the office o f the Co llector oMhe 
district in which the land is situate. ’ 

Rc'movftl of attiioli- 

inont after satisfaction 56. Where- Sea 2*70. 

of decree. 

{a) the amount decreed with costs and all charges and expenses 
resulting from the attachment of any property are paid into 
Court, or 

(It) satisfaction of the decree is otherwise made through the Court 
or certified to the Court, or 

(c) the decree is set aside or reversed, 

the attaqjjment shall be deemed to be withdrawn, and, in the case of im- 
movable property, the withdrawal siiall, if the judgment-debtor so desires, 
be proclaimed at his expense, and a copy of the proclamation shall be 
affixed in the manner prescribed by the last preceding rule. 


e pro pertv,ia, immovea ble, t he attach menj^. shall be 
made by aq order pr<^dblth ^tTie ^ 
frdnPlfiTWfei I Ing 'or*clSri 


- Q — i w -r I .tlPi .JSOy 


ieo. 274. 


66 . Where the proper^ attached is current coin or currency notes, ^ 277 
Order for payn.ent<.f ‘he purt may, at any time during the ibntinuiTnee 

noili or ourrtjiicy notoH of the attachment, direc t that s uch com or notes, or 
to party entitled under a part t^'ereof sufficient to satisfy TEe decree. B p pg id 
decre<‘." over to the party entitled under the decree to receive 

the same. 

67. Where any property has been attached in execution of a decree New. 

but by reason of the decree-holder’s default the 
Determination of (^ourt is unable to proceed further with the applica- 
a taohment. execution, it shall either dismiss the appli- 

cation or for any sufficient reason adjourn the proceedings to a future date. 

Upon the dismissal of such application the attachment shall cease. 
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Invetiisatim of doims and obmUom, 

Bee. 278 (i) Where any claim is preferred to, or any objection is made to 

invMiiitatioii of attachment of, any properly aluched in execution 
eUiroii to, and objeo- of a decree on the ground that such property is not 

tions to attachment of, liable to such attachment, the Court shall proceed 
attaohed property. to investigate the claim or objection with the like 
power as regards the examination of the claimant or objector, and in all 
other respects, as if he was a party to the suit : 

Provided that no such investigation shall be made where the Court 
considers that the claim or objection was designedly or unnecessarily 
delayed. 

( 2 ) Where the property to which the claim or objecKbn applies has 
A f I been advertised for sale, the Court 01 dering the sale 
Foutponmeu of sale. postpone it pending the investigation of the 

claim or objection. 


Boo. 279. Kvideiioe to be ad* 
duoed by olaimant. 

perty attached. 


69, The claimant or jibject or must adduce evi- 
dence to sliow that at the date of the att achment h e 
hatUoinemi^real j.Q,prjvgs p viWSfid 


8eo. 280. ^ Whereupon the said investigation the Court is satisfied that for 

_ , , the reason slated in the claim or objection such pro- 

perty was nol, when attached, in the possession of 
the judgment-debtor or of some person in trust 
for him, or in the occupancy of a tenant or other person paying rent to 
him, or that, being in the possession of the judgment-debtor at such 
time, it was so in his possession, not on his own account or as hi^ pwn 
pr^erty, but on ’“account ‘ of or in trust for some other person, or partly 
otinisni^n account au'iT pgttly on account of some "bilicr person^ the Court 
sfialT 'make “an order releasing the property, wholly or to such eictenfas it 
thmkS'flr, ft’Om altachmenf. 


8eo. 281. 


61* Where the Court is satisfied that the properly was, at the time it was 
attached, in the possession of tlie judgmentilMebtor as 


Ditallowanou of claim 
to property attaohed. 


his own property and not on account of any other 
person, or was in the possession of some other person 
in trust for liim, or in the occupacy of a tenant or other person paying rent 
to him, the Court shall disallow the claim. 


8eo. 282. Where the Court is satisfied that the propBly is subject to a 

„ , f . mortgage or charge in favor of some person not 

taJhS^rrbjwt to possession, and thinks fit to_cqntlnue the gjtach- 
oUirn of inoumbranoer. it may do SO, subject to aucli Or 

charge. 


Beo. 283. 


68. Where a claim or an objection is preferred, the parly against 
* whom an order is made may institute a suit to 
t»Mi«hnght''to atuX ‘he right which he ciaims to the property 

ed proi»Sy. “'sputei but subject to the result of such suit, if 

any, the order shall be cowlusive. 
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Sale generally t 

84. Any Courl executing a decree may order that any property Bea 284. 
attached by it and liable to sale, or such portion 
thereof as may seem necessary to satisfy the decree 
shall be sold, and that the proceeds of such sale, or 
a sufficient poition thereof, shall be paid to the 
party entitled under the decree to receive the same. 


Power to order pro- 
perty attaobed to be 
sold and proceeds to be 
paid to porsou entitled. 


66 . Save as otherwise prescribed, every sale in execution of a decree Seo. 288. 
. shall be conducted by an officer of tlie Court or 

du^.^hSJ’ir' aT "’?!'• j" 

this behalf, and «hall be made by public auction in 

manner prescr|||ed. 

66 . (i) Wheie any property is ordered to be sold by public auction Beo. 287 

, . . . , in execution of a decree, the Court shall cause a 

by^publSTauXon. **** proclamation of the intended sale to be made in the 
^ ^ language b! such Court. 

(a) Such proclamation shall be drawn up after notice to the dccrec- 
h older and the j udgmenl^dllnffr “anff'shall state llie lime and ' place of sale, 
andspecify ariaTirly'VhTaccuratery as possllde-^ 

( g) the projjc^rty to be^ soldi 

(b) thi,i;pv^ue assessed upon the estate or part of the estate, where 

the property to l)c sold is an interest in an estate or in pan of 
an estate paying revenue to the Government ; 

(c) any incumbrance to which th e pioperty is lia ble ; 

(</) th e amou nt for the recov ery of which th^ sale is ordered ; and 
(e) every olhcrlhlng^Tiich the Court consideis maleiial for a pur- 
chaser to know in order to judge of the nature and value of the 
property. 

( 3 ) Every ajDplicaiion for an order for. sale under this rule shall be Beo. 237 
accompanied by a ^arehVeWt slj^ed and verified in the manner hereinbefore last para, 
prescribed for the signing and verification of pleadings and containing, so 

far as they are known to or can be ascertained by the person making tlie 
verification, the matters required by sub-rule ( 2 ) to be specified in the 
prociaimtiou. 

(4) For the purpose of a.scertaining the matters to be specified in the 
proclamation, the Couit may summon any person whom it thinks necessary 
to summon and may examine him in respect to any such matters and 
require him to produce any document in his possession or power relating 
thereto. 

67. ( 1 ) Kvery proclamation shall be made and published, as Beo. 289. 
Muds of making pru- nearly as may be, in the manner prescribed by 

olamatluii. * rule 54 , sub rule (a). 

(a) Where the Court so directs, such proclamation shall also be pub- 
lished in the local official Gazette or in a iocallnewspaper, or in both, and 
the cbstrrrf'ftuch'publication shall be deemed to be costs of the sale. 

( 3 ) Where property is divided into lots for the purpose of being sold 
separately, it shall not be necessary to make a separate proclamation for each 
lot, unless proper notice uf the sale cannot, In the opinion of the Court, 
otherwise be given. ' 
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Beo. 200 . 68. Save in the case of ];^operty of the kind described in the proviso 

Time f f aeie ^3* np Sal e hercundcr sImII, without the con- 

* ‘ sent in wrifingHof the judgment-debtor, teke p lace 

until after the expiratiqn^pf atj^as,t, thirty days in djS case of immoveable 
pfgpgtt ynatiro^ Ti?teen days in "the case of nS'oHTek'b!^ property, 

dgl afflted -from the date on which the cony of the proclamation has been 
affixed on the court-house of the judge or 9 enng“tTrc ^ 

Boo. 201. 69 . (i) The Court may, in its discretion, adjourn any sale hereunder 

Adjournment or tW-WBter7»WtJ«C^ 


stoppage of Bale. 


ting any such sale may in his discretion adjourn the 
sale, recording his reasons for such adjournment : 
Provided that, where the salelFinad6'TnV6f WfthtfffKe pTe^ the 
court-house, no such adjournment shall be made withoutJhe leave of the 
Court. 


(2) Wh e^rje a sal e is adjourned -under .sub-rule (O.for a.. Ipnger period 
th>n seven aays7 a Tre^i J2roclainat|on under rule 67^ shjill be., made, unless 

HhT j ua gm e nTd cKtor con sents to waive it. 

(3) TEverY^sale sliall Tje slopped If, before the lot is knocked down, the 
debt an d costs (including the costs of the sale) ate, tendered to the officer 

UCtitlg^Ttic sal e, or pro6f is given to his satisfaction tliat the amount of 
such debt and costs has been paid into the Court which ordered the sale. 


Beo. 287, saving 
last para.. Bgios. 


70 . Nothing in rules 66 to 69 shall be deemed 
to apply to any case in which the execution of a 
decree has been transferred to the Collector. 


Beo. 2Q3. 


Bee. 204. 


Beo. 292. 


71 . Any degciency of price which may happen on are-sale by reason 
J)efaulting puirhaflor purchaser's default, and all expenses attending 

aTiawcmiile for loss on such re-sale, shall he cerlilied to the C onrt or to the 
re-sale. Collector or subordinate of the Collector, as the case 

may be, by the officer or other person holding the sale, and shall, at the in- 
stance (if cither the decree-holder or the judgment-debtor, be recoverable 
from the defaulting purchaser under the pro^isions relating to the execution 
of a decree for the payment of money. 


Dfioroo-huldor not to 
bici for or buy property 
without porniisHion. 


72 . (i) Np, holder of a decree in execution of 
which property is sold shall7wrthout the express per- 
mission '(rflhe rdurt; 1 )id tbr or pUTthase the ” pro- 


(2) Where a decre^EoIder purchases with such permission, the purchase- 
Whero decron-boldor money and the amount due on the decree may, sub- 
►urobasoB, amount of ject to the provisions of section 73, be set off against 
one another, and the Court executing the decree 
shall enter up satisfaction of the decree in whole or 


Secreo may be taken as 
payment. 


in part accordingly. 

(3) Where a decree-holder purchases, by himself or through another 
person, without such permission, the Court may, if it thinks fit, on the appli- 
cation of the judgment-debtor or any other person whose interests are affect- 
ed by the sale, by order set aside the sale ; and the costs of such application 
and order, and any deficiency of price which may happen on the re-sale and 
all expenses attending it, shall be paid by the decree-holder. 

UeBlriction on bid- 73 . Nq officer or Other person having any 
ding or purohase by diity lo perfbTW'tTTTOTTnif^n^^Yrtli^^^^^ 
offioers. either direcfly or iiidlrecily^. bid for, acquire or at- 
tempt to acquire an interest In the property sold. 
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Sale of moveable property. 


Sale of agricultural 
produce. 


74. (0 Where the property to be sold is 
agricultural produce, the sale shall be held, — 


(^) if such produce is a growing crop, on or near the land on which 
such crop has grown, or, * 

(b) if such produce has been cut or gathered, at or near the thresh- 
i ng-floor or place for treading out graiiTorlhe Hke or Todder- 
sTaclc on or in which it is deposited : 

Provided that the Court may direct the sale to be held the nearest 
p lace o f public resort, if it is of opinion that the produce is thereby lilcely to 
seTrfogfeater'itd vantage. 

( 2 ) Where, on the produce being put up tor sale, — 

(a) a fair price, in the estimation of the person holding the sale, is 
not offered for it, and 

(i) the owner of the produce or a person authorized to act in his be- 
half applies to have the sale postponed till the next day or, if a 
market is held at the place of sale, the next market day, thejale 
shah . be postponed acjcordjn glv and shall be thejn complex 
whatever price may Tie offered for the grodjice. 


76. (0 Where the property to be sold is a growing crop and thejcrop 

, from its nature admits of being stored but has not 

l»fto growini'CTope.' yet^eenltored. the the sile.s^ll.be so fixed 
as to admit of. US Leingmadc ready for storing ifiroje 
the arrival of such day, and the sale shall not be held until the crop has been 
cuTUf gkEhered andis ready for storing. 


( 2 ) Where the crop from its nature does not admit of being stored, it 
may be sold before it is cut and gathered, and the purchaser shall be entitled 
to enter on the land, and to do all that is necessary for the purpose of tend- 
ing and culling or gathering it. 


76. Where the property to be .sold is a negotiable instrument or a 

Negotiable instru- in a corporation, the Court may, instead of 

nienis and shareg in directing the sale to be made by public auction, 
corporations. authorize the sale of such instrument or share 

through a broker. 

77. (/) Where moveable property is sold by public auction the price 

of each lot shall be paid at the time of sale or as 
tion^ ^ I'y pwhho ann- officer Or Other per.son holding the 

sale directs, and in default of payment the properly 
shall forthwith be re-sold. 

( 2 ) O nj)ayment o f the purchase-money, the officer or other person 
hoj^g the sale shall graht a receipt ffjr ine same, and the sale shall become 
absolute: — — 

(j) Where the moveable property to be sold is a share in goods belong- 
ing to the judgment-debtor and a co-owner, and two or more persons, of 
whom one is such co-owner, respectively bid the same sum for such property 
or for any lot, the bidding shall be deemed to be the bidding of the co- 
owner. 


New. 


New. 


See. 2G6. 


Sec. 297. 


New. 
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wSb*^ but^^aiiv tswning any Injury by reasoii of such irregularity at 


Sea aoa 78* 

Irregularity 

the hand of any other person may institute a suit 
against him for compensation or (if such other person 
is the purciiaser) for the recovery of the specific property and for compensa* 
tion in default of such recovery. 


vitiauT sale, but any 
person injui^ may sue. 


Sea 299. Uelivwy ot muveable 79. (/) Where ihe property sold i» moveable 
property, dubts aikI property of which actual seizure has been made, it 

"bares. g^ajl be delivered to the purchaser. 


{ 2 ) Where the property sold is moveable property in the possession of 
some person other than the judgment-debtor, the delivery thereof to the pur- 
chaser shall be made by giving notice to the person in possession prohibiting 
him from delivering possession of the properly to any person except the 
purchaser. 


Seo. 301. 


(j) Where the uroperty^ sold is a debt not secured Jjy a nego tiable instru- 
inent; or is a ^are in a corponuion, [fie "cferTvefy IfierebT shallDe made by a 
wnt ien order of the Co urt .juohibiting the etedUQr ^Rm^ recei ving the debt 
or ^ny inlc restlhercon, and Jhc debtor fiom making payinem""tTierebTlb'‘1lny 
jpersbfl'CtCiepr Ihff'ptif chaser, or prohibiting the person in whose name tlie 
sIiariTmay be Standing from tnaking any transfer of the share to any person 
except the purchaser, or receiving payment of any dividend or interest there- 
on, and the manager, secretary or other proper ofllcer of the corporation 
fiom permitting any such transferor making any such payment to any person 
except the purchaser. 


80. (0 Where the executiQn of a d ocument or the .efliLQtiscme nt o f the 
Transfer of negoti- negotiable instrument or a 

able inBtrumuntH and share in a corporation is standing' Is 'fgquired to 
Bbarea. transfer such TTCgotiaute-' mstrement or share, the 

Judge or such officer as h^ifiay a^oTTTt'tn this behalf jnay execute su^ 
d d C tniien t oKmalrif fiUeh'efldpfSifmenT" ab'maybe necessary, anSTsuch execu- 
tion or endorsement shall have the same effect as an execution or endorse- 
ment by the party. 

{ 2 ) Such execution or endorsement may be in the following form, 
namely : — 

A. B. by C. D., Judge of the Court of (or as the case may be 'I, in a suit 
by E. F. against A. B. 

(j) Until the transfer of such negotiable instiument or share, the Court 
may, by order, appoint some person to receive any interest or dividend due 
thereon and to sign a receipt for the same ; and any receipt so signed shall 
be as valid and effectual for all purposes as if the same had been signed by the 
party himself. 


Beo. 303. 


81. In the case of any moveable property not hereinbefore provided 
for, the Court may make an order vesting such pro- 


Vesting order in eaao 
of other property. 


perty in the pujjchaser or as he may direct ; and such 
property shall vest accordingly. 


Seo. 304. 

ortler sales. 


Sale of immovtahU property 

82 . Saies nf inptpnveable pf 9 pertv iu execution 
of decrees may V rivd^rp^A by apj^ Court thpn a 
Court of ^mall Causes. ” "" 
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88* ‘ (/) Where an order for the Mie of immoveable property hhs 
Poitpooment of iale “*de, if the jirdyment-debtor can satisfy the-CD brt ' 
to enable Judgment- that ther^is reason to believe that the amount of the 
debtor torhUee amount decree * maj* BB’TElaW by tFd"" morigagroFTCasb or 
of decree. 

or of any other immoveable propeBrof the Tudgment-deblbr.""t Ke?^ 
on his application, postpone the sale of the property comprised in the order 
forTlW Oil such tciuiSTmdTbr sbcb peBbd as uithmlcs^ p^ to enable him 
to raise the amount. 

( 2 ) In s uch' case the Court shall grant a certificate to the judgmen t- 
de btor aut horlBng mm within a period to be inentlnned therein, and notwith- 
standing inything contained in section 64 , to make the proposed mortgage, 

^Provided that j]l, moni ea.^j)a¥abl<L.midfir such mortgage, lease or sale 
shall be paid, not to the judgment-debtor, 'fo laf cree - 

hoTtlSi' 18 entitled lU Sef'''&usucFnioney under the provisions of rule 72 . into 
Court : 

“TProvided also that n o mortgage, leAse or s ale unde r th is rule s hall be- 
com e absolu t e unt il jU^ lFceii confirmed 016 CbUrr """ 

(j) Nothing in this rule shall he deemed to apply, to a sale of properly 
directed to be sold in execution of a decree for sale in enforcement of a 
mortgage of, or charge on, such property. 


84. (i) On every sale of immoveable property the person declared to Seo. 306. 
. , be the shafTl'^ay immedi^t^f "'aTTer'^such 

Deposit by p..rcU«.er J iwem>.]lVe per ceiiLTn \he 

affiouin 'df bis 'pttrtrhase-^ thf 'bfliCer or otfier 


and re-sale 011 default. 


person conducting tho sale, and, in default of such deposit, the property shall 
forthwith be re-sold. 


(a) Where the decree-holder is the purchaser and is entitled to set off 
the purchase-money" under rule 72 , the Counjn{y:^dUyiSnse wilkihe, require- 
ments^of this rule. 


Time for p.iymeiii in 
full of purchase-monoy. 

property. 


85. The full annmun i of ^mchasc^ payable Qec. 307. 
shall be before t he 

Court closSrSiflbOrieentir day from (Tie sale of th e 


f^rovided that, in calculating the amount to be so paid into Court, the 
purchaser shall have the advantage of any set-off to which he may be entitled 
under rule 72 . 


86 . In default of payment within the period mentioned in the last pre- 
„ , . , ^ u ceding rule, the deposit may, if the Court thinks fit, 

of afier defraying ihe‘a$Snies'5fltie sale/li ejorfejte 

t(^ the Government and the property shall be re-sdl3 
and the defaulting pureniker khdll loxleit all claim to the property or to any 
part of the sum for which it may subsequently be sold. 


Seo. 3D8. 


87. Every je-sale of immoveable property, in default of payment of Seo. 309. 
. ", purchase money within the period allowed for 

Notifloation ou ru-salo. payment, shall be made after the issue of a fresh 

proclamation in the manner and for the period hereinbefore prescribed for 
the sale. 
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Sea 810 88. Where the property sold is^a share of undivided immoveable pro- 

perty and two or more persons, of whom one is a 
1 . Sfiwiijii"^^^ co-sharer, respectively bid the same sum for such 
baveprej^on. lot, the bid ahall l^e deemed to 

be the bid of the co-sharer. 


Bao. 810A. 89. (i) Where 

Application to set 
aside sale on deposit. 

on^his depositing in 

(a) for payment to the purchaser, a sum equal to hve per cent of the 
purchase-money, and 

(b) for payment to the decree-holder, the amount specified in the 

pr a c tomulun o f n ate as that for the retpysry of winch the sale was 
or(Jcrnr,Tess"XIiy^‘am6ud^ \^nch may, “ since the date* ofTiich 
pfSelBIhation of sale, have been received by the decree- holder. 

(2) Where a person applies under rule 90 to set aside the sale of his 
immoveable property, he shall not, unless he withdraws his application, be 
entitled to make or prosecute an application under this rule. 

(3) Nothing in this rule shall relieve the judgment-debtor from any 
liability he may be under in respect of costs and interest not covered by the 
proclamation of sale. 


immoveable proper^ has been sold in execution of a 
ddl£reeT‘Bfti^ef§^^ such .prjpptBTty or 

holding animefe8f1hereihl)yvirt ^^^ 
beTbrniuch' 8aIS,'Tiniy'TtpplJ^ ]^e3?e1fflejScl aside 
CourX^ 


Seo. sUI 


90 . (1) Where any immoveable property has been sold in execution 
"'"oTT'dccree, tli a d e c ree- holder, or any person entttled 
Application in a rateable distribution of assets, or whose 

hregiilarity^of interests are affected by the sale, may applyTq'’"'the 

Court to set aside the sale on the ground of a mate- 
rial irregularity or fraud iirpubllshlffg or conducting it t 

Provided that jio sale ^all be set aside on the ground of irregularity or 
fraud unTSSrupoiTlhe^acts'prove the Court is satisfied Ihaf the applicant 
has siistainefT ^xifliittat i n}nTV by reason of ?;uch Irregularity or fraud. 


Seo. 313. Application by pur* 

chasur to sot HHirlo Hale 
on ground of jiulgnio?it- 
dobtor having no sale 
eable iiitercHt, 


91 . The pmdiaser at any such sale in execution 
of a decree maj "*appTy to the Court to set aside the 
sale, on the ground that the judgmentdfsbtor ha4 uo 
saleable interestlh the properly sold. 


Secs. Sale when to become 
312, 314. abBolute or Imi 8(:l> anido. 


[^thc sa le, and 


92 . (i) Where no application is made under rule 
89, rule 90 or rule 91, or where such application is 
made and disallowed, the C ourt shall make an order 
thereupon the sale shall beedmeliEsorute. 


(2) Where such application is made and allowed, and where, in the 
case of an application under rule the dep osit leqpir ed by that jg lp is 
ma^de within iMe of sale, tiie Court shall make an order 
settTng asTdeThe sale : ^ 


Provided that no order shall be madejinless 1 
has been given to ainfcrsbris'alFeded iJiefeT)^^ * 

I, ^ I II I * ■! ^ 


(3) No suit to set aside an order made under this rule shall be brought 
by any person against whom such order is made. 
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93 . Where a sale of immoveable ^operty is set aside under rule gi, 

j, . , the purchaser shall be entitled to an order for repay- 

mcmey^^n eertimi^oaHes! purchase-money, with or without interest 

. ; ' as the Court may direct, against any person to whom 

Uhasbee*ij»iid. 

94 . Where a sale of i mmov eable pro perty has be come absdute, the 

Cest,fioatet«puroh«.r. soTCaA ffl rm anSmCT who at the Le of 
sale is declared to be the purchaser. Such certiheate shall bear date the day 
on which the sale become absolute, l ^ t- u..rn .n 


95 . Where the immo veab le PfopejJx sold is in the occupancy of the 

Delivery of property OT d some'persoh bn'IflS' b‘e^lf*'or 

in oocupfiiioy of oTSbnie pAMifdaTrnTngimto tt TlttfiTfeateil by the 

raent-debtor. judgineni-dehtor subsequently to the attachment of 

such property and a certificate in respect thereof has 
been granted under rule 94, the Court shall, on the. application pt the pyr- 
chasefj, pr^Sr dehyery to be made ^jmtting such purchaser, ^r^ any . person 
whom he may appoint lb receive 3 ^e 1 ivdy oh’ Ws behalf po^es sion of t he 
property, and, if need be, by rmoving anyjpei^n_jvhp^i[s^^ 3"’ vaji;\te 

the ^ 


96 . Where the properly sold is in the occupancy of a tenant or other 
Delivery of nro lert person entitled to occupy the same amTlT certificate 
in o(Vu7iney of 3nt bas been granted under rule 94, 

the Court shall, on the ap])lication of the purchaser, 
order delivery to be made b y afli xing a copy of the certificate of sale in 
some conspicuous place on tlie properly, arid prdcTariinhg' To 'The occupant 
by Beat of drum or otKcF customary inode, at some convenient place, that the 
interest of the judgment-debtor has been transferred to the purchaser. 


Resistance io delivery 0/ possesston to dectee-holder purchaser, 

97. (0 Where the holder of a decree for the possession of immove- 

RofliafcaiKJooi obstrut*- property or the purchaser of any such property 

tion to posMOrtHioii of sold in execution of a decree is re sisted or obstru ct- 
imnioveiiblo propcjity, bv any person in obtaining possession of the 

property, he may make an application to'tbe Court complaining of such 
resistance or obstruction. 

(2) The Court shall fix a day for investigating the matter and shall 
summon the party against whom the application is made to appear and 
answer the same. 

98 . Where the Court is satisfied that the resistance or obstruction was 

occasioned without any just cause by the judgment- 
BeHisbanceorubstruo' debtor or by some other person at his instigation, it 
tiou by judgment- direct that the applicant be put into possession 

of the property, and where the applicant is still 
resisted or obstructed in obtaining possession, the Court may also, at the 
instance of the applicant, order the, judjgment-debtor. or a nj_person a cting 
at hjs^ instigation, to be detained in the civil prison for a term which may 
extenSTio'lhliiy thys. 


Seo. 815. 


Beo. 316. 


Seo. 318. 


Seo. 319. 


Sees. 
328, 334. 


SeoB. 
329, 830. 
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881. 885. 


8 eo 332. 


Sees. 
382. 336. 


Beo 38a 


Beos. 
882, 836. 


99. Where the Court fs satisfied that the resistance or obstnietton was 

occasioned by any person (other than the }«kl|fttken^ 
Reristanoeorobstrao- debtor) claiming in good faith to be in possession 
olSmunt property on his own account or Ort fe ottnt of 

^ some person other than the iudgmenUMbtor. the, 

Court shall make an order dismissing the application. ^ 

100. (i) Where any person other than the judgment-debtor is 

dispossessed of immoveable property by the holder 
DiapoieoBfiion by of a decree for the possession of such property or. 
deoreQ-huldor or pur- ^^erc such properly, has been sold in execution of 

^ a deciee. by the purchaser thereof, he may make an 

application to the Court complaining of such dispossession. 

( 2 ) The Court shall fix a day for investigating the matter and shall 
summon the parly against whom the application is made to appear and 
answer the same. 

101. Where the Court is satisfied that the applicant was in possession 

^ ^ of the property on his own account or on account of 
l«fSrEb$“e«ion" other lhan the judgment-deblor, It ahall 

.... direct that the applicant be put into possession of 

the property. 

102. Nothing in rules 99 and loi shall apply to resistance or obstruc.. 

„ , . 1 ui i lion in execution of a decree for the possession of 

iranlferefw?^jlSIfr^’ immoveable property by a person to whom the 

judgment-debtor has transferred the property after 
the institution of the suit in which the decree was passed or to the dispos- 
session of any such person. 

lOS. Any party not being a judgment-debtor against whom an order 
^ . ... is made under rule 98 . rule 99 or rule 101 may 

BubjwUo rogXr tSt ^ to establish the right which be claims 

to the present possession of ..the property ; but. sub- 
ject to the result of such suit, if any. the order shall be conclusive. 


ORDER XXIL 


I?ea/A, Maniafft and Insolvency of PaUits. 


SeO. 861. No abatement by 
party’s death, if right 
to sue BurviveR. 


1 . The death of a plaintiff or defendant shall 
not cause the suit to abate if the riglt to sue 
survives. 


Beo 362 plaintiffs or defendants than one. and any of 

Procedure where one them dies, and where the right to sue survives to the 

of Boveral plnintiifB or Surviving plaintiff or plaintiffs alone, or against the 

defendants dies and surviving defendant or defendants alone, the Court 

light to Buo Burvives. ^j^g 

record, and the suit shall proceed at the instance of the surviving plaintiff or 
plaintiffs, or against the surviving defendant or defendants. 

fiieoa 863 (') Where one of two or more plaintiffs dies and the right to sue 

366, ‘ sea Proceduie in oane of *^0®* survive to the surviving plaimiff on plaitttiffa 

death of ono of several alone, or a sole plaintiff or sole surviving pmintiff 

plaintiflB or of sole dies and the right to sue survives, the Court, or an 

plaintiff. application made in that behalf, shall cause the legal 
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representative ot the deceased plaintiff eo be made a party and shall proceed 
with the spit 

(a) Where within the time limited by law no application is made under 
sob-rule (s), the suit shall abate so far as the deceased plaintiff is concerned, 
and, on the application of the defendant, the Court may award to him the 
costs which he may have incurred in defending the suit, to be recovered from 
the estate of the deceased plaintiff. 

4 . (i) Where one of two or more defendants dies and the right to sue Beo 368 i 
Prooodttre in oaM of survive agamsi the surviving defendant or 

death of one of several defendants alone, or a sole defendant or sole survi- 
defendants or of sole ving defendant dies and the right to sue survives, 
defendant. the Court, on an application made in that behalf, 

shall cause the legal representative of the deceased defendant to be made a 
party and shall proceed with the suit. 

(a) Any person so made a party may make any defence appropriate to 
his character as legal representative of the deceased defendant. 

(3) Where within the time limited by law no application is made under 
sub- rule (1), the suit shall abate as against the deceased defendant. 


0 . Where a question arises as to whether any person is or is not the Beo. 867 * 
f. . . . legal representative of a deceased plaintiff or a 

eaSonw to legal *ro- deceased defendant, such question shall be deter- 
presentotive. mined by the Court, 


6 . Notwithstanding anything contained in the foregoing rules, whether 0 17 r 1 
Noalntomeiitby roa- the cause of action survives or not, there shall be no 

Mil of death after hear- abatement by reason of the death of either party bet- 
ween the conclusion of the hearing and pronouncing 
of the judgment, but judgment may in such case be pronounced notwith- 
standing the death and shall have the same force and effect as if it had 
been pronounced before the death took place. 

7. (1) The marriage of a female plaintiff or defendant shall not cause 359, 
Suit not abatnrl by the suit to abate, but the suit may notwithstanding be 

marriago of feraalo proceeded with to judgment, and, where the decree 

is against a female defendant, it may be executed 

against her alone. 

(s) Where the husband is by law liable for the debts of his wife, the 
decree may, with the permission of the Court, be executed against the 
husband also ; and, in case of judgment for the wife, execution of the decree 
may, with such permission, be issued upon the application of the husband, 
where the husband is by law entitled to the subject-matter of the decree. 


8. (0 The insolvency of a plaintiff in any suit which the assignee or 3^0^ 
receiver might maintain for the benefit of his cre- 

veMv bara* uit " unless Such 

^ assignee or receiver declines to continue the suit or 

(unless for any special reason the Court otherwise directs) to give security 
for the costs thereof within such time as the Court may direct. 

(a) Where the assignee or receiver neglects or refuses to continue the 
suit and to give such security within the time so 
ordered, the defendant may apply for the dismissal 
of the suit on the ground of the plaintiff’s insolvency, 
and the Court may make an order dismissing the 


Prooedure where aa- 
tiipeo fails to continue 
suit or give security. 


0 
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suit and awarding to the defendant tbs costs which he has incurred in 
defending the same to be proved as a debt against the plaintiff's estate. 

Beo. 871. ™ 9. (i) Where a suit abates oris dismissed under 

or dkmiuAi this Order, no fresh suit shall be brought on the 

same cause of action. 

(3) The plaintiff or the person claiming to be the legal representative 
of a deceased plaintiff or the assignee or the receiver in the case of an 
insolvent plaintiff may apply for an order to set aside the abatement or 
dismissal ; and if it is proved that he was prevented by any sufficient cause 
from continuing the suit, the Court shall set aside the abatement or dismissal 
upon such terms as to costs or otherwise as it thinks fit. 

8eo.372A. (3) The provisions of section 5 of the Indian Limitation Act, XV of 1877, 

shall apply to applications under sub-rule (2). 

Beo. 372. (0 assignment, creation or devolution of 

any interest during the pendency of a suit, the suit 
Procoduro in case of may, by leave of the Court, be continued by or 
“derTsuit I**® “» Of “Pon whom such inleregt 

has come or devolved. 

(2) The attachment of a decree pending an appeal therefrom shall be 
deemed to be an interest entitling the person who procured such attachment 
to the benefit of sub-rule (i). 


Beo. 682, 
Uust pare. 


11. In the application of this Order to appcalsi so far as may be, the 
A I- -L- e A “ plaintiff ” shall be held to include an ap* 

Application of Order pgHant, the word “ defendant " a respondent, and 

the word suit ” an appeal. 


to appeals. 


New. Application of Order 
to pi'( 3 ceedingB. 


IZ Nothing in rules 3, 4, and 8 shall apply to 
proceedings in execution of a decree or order. 


ORDER XXlll. 

Withdrawal and Adjustmtni 0 / Su%t5^ 

g 070 Withdrawal of suit L (0 At any time after the institution of a suit 
oe a ofo. Qj. ftbandoiimont of part the plaintiff may, as against all or any of the defen- 
of oln-in*. dants, withdMw his suit or abandon pari of his claim. 

(2: Where the Court is satisfied — 

(a) that a suit must fail by reason of some formal defect, or, 

(S) tiiat there are other sufficient grounds for allowing the plaintiff to 
institute a fresh suit for the subject-matter of a suit or part of a claim, 

it may, on such terms as it thinks fit, grant the plaintiff permission to 
withdraw from such suit or a' andon such part of a claim with liberty to 
institute a fresh suit in respect of the subject-matter of such suit or such 
part of a claim. 

(31 Where the plaintiff withdraw.s from a suit, or abandons part of a 
claim without the permission referred to in sub-rule (2), he shall be liable for 
such costs as the Court may award and shall be precluded from instituting 
any fresh suit in respect of such subject-matter or such part of the claim. 

(4) Nothing in this rule s tall be deemed to authorize the Court to 
permit one of several plaintiffs to withdraw without the consent of the others. 
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Limitation law not 2. In any fresh suit instiiulcd on permission gran- Seo. 374. 
affeoted by drat suit. ted under the last precedin;( rule, the plaintiff 
shall be bound by the law of limitation in the same 
manner as if the first suit had not been instituted. 

8. Where it is proved to the satisfaction of the Court that a ' suit has Seo. 375. 
^ ^ been adjusted wholly or in part by any lawful agree- 

Compromise of suit. compromise, or where the defendant satis- 

fies the plaintiff in respect of the whole or any part of the subject matter of 
the suit, the Court shall order such agreement, compromise or satisfaction to 
be recorded, and' shall pass a decree in accordance tlierewith so far as it 
relates to the suit. 

Proceeding, in eioou. shall apply to anyBeo.376A. 

tion of dooreoH not proceedings in execution of a decree or order, 
affected. 


ORDER XXIV. 


Deposit, by defendant 
of amount in satiifao^ 
tion of claim. 


Pay mint inh Court. 

1. riie defendant in any suit to recover a debt or Seo. 376. 
damages may, at any stage of the suit, deposit in 
Court such sum of money as he considers a satis- 


faction in full of the claim. 

XT r j 2. Notice of the deposit shall be given through the Seo. 377. 

Not.o.ofd.po,.t. defendant to the plaintiff, and the 

amount of the deposit shall (unless the Court otherwise directs) be paid to 
the plaintiff on his application. 


Interest on deposit 3. No interest shall be allowed to the plaintiff on Seo. 378. 
not allowed to plaintiff any sum deposited by the defendant from the date 
after notice. of the receipt of such notice, whether the sum depo- 

sited is in full of the claim or falls short thereof. 


4. (i) Where the plaintiff accepts such amount as satisfaction in part 
only of his claim, he may prosecute his suit for the 
^ooedurc where plain- balance ; and, if the Court decides that the deposit 
by the defendant was a full satisfaction of the 
'*1 pai • plaintiff's claim, the plaintiff shall pay the costs of 
the suit incurred after the deposit and the ci>sts incurred previous thereto, so 
far as they were caused by excess in tiie plaintiff's claim. 


( 2 ) Where the plaintiff accepts such amount as satisfaction in full of 
his claim, he shall present to the Court a statement 
Pnweduro where pkin- effect, and such statement shall be filed and 

wtisfSnmfST'* *" the Court shall pronounce judgment accordingly; 

and in directing by whom tlie costs of each parly 
are to be paid, the Court shall consider which of the parties is most to blame 
for the litigation. 


Seo. 379. 


Ilhistrationit. 

(a) A owes B Rs. 100. B sues A for the amount, having made no demand for 
payment and having no reason to liolieve that the delay canned by making a demand 
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would pUoo him ut a diaadvantum* On fch#plaint being flledi A paya the |^ey into 
Court B aooepta it in full latiinaotioD of hia olaim, but the Court ahould not alww 
him any coats, the litigation being presumably groundless on bis part 

(b) B sues A under the oircufl^stanoea mentioned in illnstrirtibn (a). On the 
plaint being filed, A disputes the claim. Afterwards A pays the money into Court, 
B aooepta it in full satimaotion of his claim. The Court should also give fi his oosts 
of suit, A^s oonduot having shown that the litigation was nooessary. 

(c) A owes B Rb. 100, and is willing to pay him that sum without suit. B olaims 
Rs. 150 and sues A for that amount. On the plaint being filed A pays Rs. 100 into 
Court and disputes only his liability to pay the remaining Rs, 60. B aooepts the 
Rs. KK) in full saiisfaotion of his olaim. The Court should order him to pay A s 
oosts. 


ORDER XXV. 


Security for Costs. 


Beo. 8B0, 
Para 1. 


oosts may lie required 
from plaintiff. 


1 . (i) Where, at any Stage of a suit, it appears to the Court that a 
sole plaintiff is, or (when there are more plaintiffs 
When swurity for plaintiffs are, residing out of 

British India, and that such plaintiff does not, or 
that no one of such plaintiffs does, possess any 
sufficient immoveable property within British India other than the property in 
suit, the Court may, either of its own motion or on the application of any 
defendant, order the plaintiff or plaintiffs, within a time fixed by it, to give 
security for the payment of all co.^ts incurred and likely to be incurred by 
any defendant. 


Beo. 38d. (2) Whoever leaves British India under such circumstances as to 

afford reasonable probability that he will not be 
Ti TnS?.i forthcoming whenever he may be called upon to pay 

costs shall be deemed to be ^siding out of British 
India within the meaning of sub-rule (i). 


Beo. 380, 
•Para 2 . 


(3} On the application of any defendant in a suit for the payment of 
money, in which the plaintiff is a woman, tlie Court may at any stage of the 
suit make a like order if it is satisfied that such plaintiff does not possess 
any sufficient immoveable property within British India. 


Beo. 881. 


(i) In the event of such security not being furnished within the time 
fixed, the Court shall make an order dismissing 
the suit unless the plaintiff or plaintiffs 'are permit- 
ted to withdraw thereform. 


Effect of failure to 
furuisb aeourity. 


(2) Where a suit is dismissed under this rule, the plaintiff may apply 
for an order to set the dismissal aside, and, if it is proved to the satisfaction 
of the Court that he was prevented by any sufficient cause from furnishing 
the security within the time allowed, the Court shall set aside the dismissal 
upon such terms as to security, cost or otherwise as it thinks fit, and shall 
appoint a day for proceeding with the suit. 


(3) The dismissal shall not be set aside unless notice of such appli- 
cation has been served on the defendant. 
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ORDER XXVL 
Commissions, 


Commissions to examins witnesses. 


1. Any Court may in any suit issue a commission for the examination 
Canes in which Court on interrogatories or otherwise of any person 
may issue commission resident within the local limits of its jurisdiction 

to examine witness. who is exempted under this Code from attending 

the Court or who is from sickness or infirmity unable to attend it. 


2. An order for the issue of a commission for the examination of a 
fVriinr fn.. wltncss muy be made by the Court either of its own 

motion or on the application, supported by aifidavit 
or otherwise, of any party to the suit or of the witness to be examined. 


Whore witn... *• A/"”"™!**®" examination of a person 

within Court’s jurisdio- resides within tlie local limits of the jurisdiction 

tion. of tlie Court issuing the same may be issued to any 

person whom the Court thinks fit to execute. 


Persons for whoso ox- 4. (i) Any Court may in any suit issue a commis-. 
amiiiatioii commisHion sion for the examination of — 
may issue. 


(a) any person resident beyond the local limits of its jurisdiction ; 

(3) ary person who is about to leave such limits before the date on 
which he is required to be examined in Court ; and 

(c) any civil or military officer of the Government who cannot, in 
the opinion of the Court, attend without detriment to the public 
service. 

(2) Such commission may be issued to any Court, not being a High 
Court, within the local limits of whose jurisdiction such person resides, or 
to any pleader or other person whom the Court issuing the commission 
may appoint. 

(3) The Court on issuing any commission under this rule shall direct 
whether the commission shall be returned to itself or to any subordinate 
Court. 


6* Where any Court to which application is made for the issue of a 
CommisBion or Re- commission for the examination of a person residing 
quest to oxamiue wit- at any place not within British India is satisfied that 

uesB not within British the evidence of such person is necessary, the Court 


Lidia. 

Court to examine 
witness pursuant to 
oommiBsion. 


may issue such commission or a letter of request. 

6. Every Court receiving a commission for the 
examination of any person shall examine him or 
cause him to be examined pursuant thereto. 

7. Where a commission has been duly executed, it shall be returned, 
„ , , together with the evidence taken under it, to the 

wUh da%Silio“.7X from «hicb it was issued, unless the order 

neBBOB. issuing the commission has otherwise directed, 

in which case the commission shall be returned in 
terms of such order ; and the commission and the return thereto and the 
evidence taken under it shall (subject to the provisions of the next following 
rule) form part of the record of the suit. 


Seo.%a 

Seo.384. 

Seo. 386» 

Seo. 386. 


Seo. 887. 

Seo. 388. 

Seo. 380. 
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®*®' ®0O' When depgeition* mny 
be read in evideiioe. 

unless— 


8. Evidence taken under a commission shall not 
be read as evidence in the suit without the consent 
of the party against whom the same is offered, 


ia) The person who gave the evidence is beyond the jurisdiction* of 
the Court, or dead or unable from sickness or infirmity to attend 
to be personally examined, or exempted from personal appear- 
ance in Court, or is a civil or military officer of the Government 
who cannot, in the opinion of the Court, attend without detri- 
ment to the public service, or 

{b) The Court in its discretion dispenses with the proof of any of 
the circumstances mentioned in clause (a), and authorizes the 
evidence of any person being read as evidence in the suit, not- 
withstanding proof that the cause for taking such evidence by 
commission has ceased at the lime of reading the same. 


Commissions for local investigations. 


Seo. 392. 


Q. In any suit 


ComtuiBHiung to make 
local invGstigationg. 


Seo. 393. 


in which the Court deems a local investigation to be 
requisite or proper for the purpose of elucidating 
any matter m dispute, or of ascertaining the market 
value of any properly, or the amount of any mesne 
profits or damages or annual net profits, the Court may issue a commission 
to such person as it thinks fit directing him to make such investigation and 
to report thereon to the Court : 

Provided that, where the Local Government has made rules as to the 
persons to whom such commission shall be issued, the Coutt shall be bound 
by such rules. 

10. (i) The Commissioner, after such local inspection as he deems 
, . nccessarv and after reducing to writing the evidence 

miHHiemor shall return such evidence, together 

with his report in writing signed by him, to the 

Court. 

(2) The report of the Commissioner and the evidence taken by him 

(but not the evidence without the report) shall be 
sh«ll fo™ pan of the 
record ; but the Court or, with the permission of the 
CoiuniigHioiK'r nuiy bo Court, any of the parties to the suit, may examine 
oxaniincd in perHon. the Commissioner personally in open Court touching 
any of the matters refcrivd to him or mentioned in his report, or as to his 
report, or as to the manner in which he has made the investigation. 

(3) Where the Court is for any reason dissatisfied with the proceedings 
of the Commissioner, it may direct such further inquiry to be made as it 
shall think fit. 


Commissions to examine accounts. 


8«o. 394. 


11 . 


Coniiuiagioii to uxamine 
or HiljiiHt accounts. 


In any suit in whicli an examination or adjustment of accounts is 
necessary, the Couit may issue a commission to such 
person as it thinks fit directing him to make such 
examination or adjustment. 
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12. *(i) The Court shall furnish the Commissioner with such part of 
Court to give Com* the proceedings and such instructions as appear 

miMioner neoesBary necessary, and the instructions shall distinctly specify- 
initmotioDB. whether the Commissioner is merely to transmit the 

proceedings which he may hold on the inquiry, or also to report his own 
opinion on the point referred for his examination. 


Prooeodings and 
report to be evidence. 
Court may . direct 
farther inquiry. 


( 3 ) The proceedings and report (if any) of the 
Commissioner shall he evidence in the suit, but where 
the Court has reason to be dissatisfied with them, it 
may direct such further inquiry as it shall think fit. 


Commission to make partitions. 

18. Where a preliminary decree for partition has been passed, the 
Commiaaion to make Court may, in any case not provided for by section 

partition of immoveable 54 , issue a commission to such person as it thinks fit 

property. make the partition or separation according to the 

rights as declared in such decree. 

14. (i) The Commissioner shall, after such inquiry as may be neces- 
sary. divide the property into as many shares as may 
aionei- directed by the order under which the commis- 

sion was issued, and shall allot such shares to the 
parties, and may, if authorized thereto by the said order, award sums to be 
paid for the purpose of equalizing the value of the shares. 

(a) The Commissioner shall then prepare and sign a report or the Com- 
missioners (where the commission was issued to more than one person and 
they cannot agree) shall prepare and sign separate reports appointing the 
share of each party and distinguishing each share (if so directed by the said 
order) by metes and hounds. Such report or reports shall be annexed to the 
commission and transmitted to the Court ; and the Court, after hearing any 
objections which the parties may make to the repoit or reports, shall confirm, 
vary or set aside the same. 

( 3 ) Where the Court confirms or varies the repi^rt or n ports it shall 
H pass a decree in accordance with the same as confirmed or vaiied ; but where 
the Court sets aside the report or reports it shall either issue a new commis- 
sion or make such other order as it shall think fit. 


General provisions. 

16. Before issuing any commission under this Order, the Court may 
Exponaeaof uommis- Older such sum (if any) as it thinks reasonable for 
aiou to be paid into the expenses of the commission to he, within a time 
Court. to be fixed, paid into Court by the party at whose 

instance or for whose benefit the commission is issued. 


Powers of 
aionera. 


Comtuis- 


16. Any Commissioner appointed under this 
Order may, unless otherwise directed by the order of 
appoinlmenr,— 

(fl) examine the parties themselves and any witness whom they or any 
of them may p»-oduce, and any other person whom the Commis- 
sioner thinks proper to call upon to give evidence in the matter 
referred to him ; 


{b) call for and examine documents and other things relevant to the 
subject of inquiry ; 


Sea 895. 


8eo. 896. 


Seo. 390, 
Paras 2, 3. 


Sec. 397. 


Seo 398 
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(c) at any msonable'time enter upon or into any land or building 
mentioned in'the*order. 

Boo. SGO. 17. 0 The provisions of this Code relating to the summoning, atten- 

AtUndanoe and dance and examination of witnesses, and fe the 
examination of witnes- remuneration of, and penalties to be imposed uppn,' 
SM before Oommii- witnesses, shall apply to persons required to give evi-* 
“®”**'* dcnce or to produce documents under this Order 

whether the commission in execution of which they are so required has been 
issued b) a Court situate within or by a Court situate beyond the limits of 
British India, and for the purposes of this rule the Commissioner shall be 
deemed to be a Civil Court. 

( 3 ) A Commissioner may apply to any Court (not being a High Court) 
within the local limits of whose jurisdiction a witness resides for the issue of 
any process which he may find it necessary to issue to or against such wiu ‘ 
ness, and such Court may, in its discretion, issue such process as it considers 
reasonable and proper. 

Beo. 400. 18* (0 Where a commission is issued under this Order, the Couit 

. shall direct tiial the parties to the suit shall appear 

beforcfoominiMioiier*”^'^ before the Commissioner in person or by their agents 
° ® or pleaders. 

(a) Where all or any of the parties do not so appear, the Commissioner 
may proceed in their absence. 


ORDER XXVIL 


Sui/s bj nr against tht Government or Public 
Officers in their official capa(.Uy. 


New. 1* ‘'g^^hist the Secretary of State for India iii Council, 

^ , . the plaint or written statement shall be signed by 

Cm'ernmont Such person as the Guveinment may, by general or 

special order, appoint in this behalf, and shall be 
verified by any person whom the Government may so appoint and who is 
acquainted with the facts of the case. 

Beo. 417. 8. Persons being ex officio or otherwise authorized to act for the 

_ . Government in respect of any judicial proceeding 

the recognized agents by 
Whom appearances, acts and applications under this 
Code may be made or done on behalf of the Government. 


Boo. 418. 8. In suits by or against the Secretary of State for India in Council, 

, instead of inserting in the plaint the name and 
“■ deKription and place of residence of the plaintiff or 
defendant, it shall be sufficient to insert the words 
“The Secretary of Stale for India in Council.” 

Boa 419* Government pleader in any Court, or such other person as 

Affent for (Jovorn- Government may for any Court appoint 

ment to receive proooBs! behalf, shall be the agent of the Government 

for the purpose of receiving processes against the 
Secretary of State for India in Council issued by such Court. 
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6 « The Court, in fixing the day for the Secretary of State for India in 
jM . of di. £ r ^ answer to the plaint, shall allow a rcason- 

appeannoo on beSalf of necessary communication with the 

CktvwrnAient. Government through the proper channel, and for the 

issue of instructions to the Government pleader to 
appear and answer on behalf of the said Secretary of State for India in 
Council or the Government, and may extend the time at its discretion. 


6. The Court may also, in any case in which the Government pleader 
Attendanoe of fieraon accompanied by any person on the part of 

able to answer qnes- the Secretary of State for India in Council, who may 
tiona relating to suit be able to answer any material questions relating to 
against Government. t^e suit, direct the attendance of such a person. 


7 . Where the defendant is a public officer and, on receiving the 
Extension of time to 8 «m«nons. considers it proper to make a reference 
enable public officer to to the Government before answering the plaint, 
make roforenoe to he may apply to the Court to gtant such extension 
Government. of the time fixed in the summons as may be neces- 

sary to enable him to make such reference and to receive orders thereon 
through the proper channel. 

(2) Upon such application the Court shall extend the time for so 
long as appears to it to be necessary. 


8 > (1) Where the Government undertakes the defence of a suit against 
a public officer, the Government pleader, upon being 
furnished with authority to appear and answer the 
plaint, shall apply to the Court, and upon such 
application the Court shall cause a note of his authority to be entered in the 
register of civil suits. 


Procedure iii suits 
aguiust public officer. 


(2) Where no application under sub-rule (i) is made by the Govern- 
ment pleader on or before the day fixed in the notice for the defendant to 
appear and answer, the case shall proceed as in a suit between private 
parties : 

Provided that tiie defendant shall not be liable to arrest, nor his pro- 
perty to attachment, otherwise than in execution of a decree. 


ORDER XXVIII. 


Sui/s by or against Military Men, 


(1) Where any officer or soldier actually serving the Government 
in a military capacity is a party to a suit, and 
cannot obtain leave of ab.sence for the purpose of 
prosecuting or defending the suit in person, 
he may authorize any person to sue or defend 
in his stead. 


1 . 


Officers ur soldiers 
who cannot obtain 
leave may authorize, 
any person to sue or de- 
fend for them. 


(2) I’hc authoriiy shall be in writing and shall be signed by the officer 
or soldier in the presence of {a) his commanding officer, or the next subor- 
dinate officer, if the party is himself the commanding officer, or (^) where 
the officer or soldier is serving in military staff employment, the head or 
other superior officer of the office in which lie is employed. Such com- 
manding or other officer shall countersign liie authority, which shall be 
filed in Court. 


Boo. 420. 


Seo. 421. 


Bea 42 a 


Boo. 426. 


Beo. 427. 


Seo. 466. 
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8eo. 466. 


Sec. 467- 


Sec. 435. 


Sec. 436. 


Sec. 437. 


0.48 A, 
r. 1. 
(EL B.) 


(3) When 80 filed the countersignature shall be sufficient proof that the 
authority was duly executed, and that the officer or soldier by whom it was 
granted could not obtain leave of absence for the purpose of prosecuting or 
defending the suit in person. 

£^plana/ion— In this Order the expression ‘‘commanding officer” means 
the officer in actual command for the time being of any regiment, corps, 
rietachment or depot to wiiich the officer or soldier belongs. 

2 . Any person authorized by an officer or a soldier to prosecute or 
Person po authorized defend a suit in his stead may prosecute or defend 

may act personally or it in person in the same manner as the officer or 
appoint pleader. soldier could do if present ; or he may appoint a 

pleader to prosecute or defend the suit on behalf of such officer or 
soldier. 

3 . Processes .served upon any person authorized by an officer or a 
gervicc on perNuiiH so soldier under rule 1 or upon any pleader appointed 

authorized or on his as atoresaid by .such person shall be as effectual as 
plottdor, to be good hot- jf ti,cy had been served on the party in person. 


ORDER XXIX. 

SuUs by or a^ami Cot poraiions. 

1. In suits by or against a corporation, any pleading maybe signed 

, and verified on t)ehalf of the corporation by the 

secretary or by any director or other principal officer 
of the corporation who is able to depose to the 

facts of the case. 

2 . Subject to any statutory provision regulating service of process, 

^ . wl ere tiie suit is against a corporation, the summons 

bervmo on corpora 

(a) on the secretary, or on any director, or other principal officer of 
the corporation, or 

\Ji) by leaving it or sending it bv post addressed to the corporation at 
the registered office, or if there is no registered office then at 
tlie place where the corporation carries on business. 

3 . The eVurt may, at any stage of the suit, require the personal 

Power to rotiuiro per- appearance of the secretary or of any director, or 

Honal atiei dance of oili- Other principal officer of the corporation who may 

ocr of corporation. be ablt to answer material questions relating to the 

suit. 


ORDER XXX. 

.S'w/7j by or against Firms and Persons carrying on business in names 
other than their own. 

1 . (1) Any two or more persons claiming or being liable as partners 
carrying on business in British India may sue 
imniL* ui liriii? of the firm (if any) of which 

such persons were partners at the time of the accru- 
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ing of the cause of action, and any parly lo a suit may in such case apply 
to the Court for a statement of the names and addresses of titc persons who 
weret at the time of the accruing of the cause of aciion, pantiers in such 
firm, to be furnished and verified in such manner as the Court may direct. 

(i) Where persons sue or are sued as partners in the name of their 
firm under sub-rule (i), it shall, in the case of any pleading or other 
document required by or under this Code to be signed, verified or certified 
by the plaintiff or the defendant, suflice if such pleading or other document 
is signedi verified or certified by any one of such persons. 


2 . (i) Where a suit is instituted by partners in the name of their 
.y . . firm, the plaintiffs or their pleader shall, on demand 

nerB**name^^ ° writing by or on l)ehalf of any defendant, foitliwitli 

declare in writing the names and places ot residence 
of all the persons constituting the firm on whose behalf the suit is 
instituted. 


0.48 A. 
r. 2 . (E. B.) 


(2) Where the plaintiffs or iheir pleader fail to com])ly with any demand 
made under sub- rule (i), all proceedings in the suit may, upon an applica- 
tion for that purpose, be stayed upon such terms as the Court may direct. 

(3) Where tlie names of the partners are declared in the manner 
referred to in sub-rule (1), the suit shall proceed in the same manner, and 
the same consequences in all re:ipects shall follow, as if they had been 
named as plantiffs in the plaint ; 

Provided that all the proceedings shall nevertheless continue in the 
name of the firm. 


a 3. Where persons are sued as partners in the q 43 

name of their firm, the summons shall be served p 3 

either— 

(a) upon any one or more of the partners, or 
(d) at the principal place at which the partnership business is canied 
on within British India upon any person having, at the time of 
service, the control or management of the partnership business 
there, 

as the Court may direct ; and sucli service shall be deemed good service 
upon the firm so sued, whether all or any of the partners are within or with- 
out British India : 

Provided that, in the case of a partnership which has been dissolved to 
the knowledge of the plainiiff before the in.stitution of the suit, the summons 
shall be served upon every person within British India whom it is sought to 
make liable. 


4 . (0 Notwithstanding anything contained in section 45 of the Indian 
Contract Act, IX of 1872, where two or more persons 
may sue or be sued in the name of a firm under the 
foregoing provisions and any of such persons dies, 
whether before the institution or during the pendency of any suit, it shall not 
be necessary to join the legal representative of the deceased as a party to the 
suit. 


Right of suit 
death of partnur. 


(2) Nothing in sub-rule (1) shall limit or otherwise affect any right which 
the legal representative of the deceased may have— 

(a) to apply to be made a party to the suit, or 

{b) to enforce any claim against the survivor or survivors* 


New. 
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5, Where a summons is issued to a firm and is served in the manner 
provided by rule 3 , every person upon whom it Is 

rviscau wh*** .. 

oily lerved. 


Notice in what oapa- gjjgjf jjg informed by notice in writing given 


at the time of such service, whether he is served as a 
partner or as a person having the control or management of the partnei[ 8 hip 
business, or in both characters, and, in default of such notice, the person 
served shall be deemed to be served as a partner. 


0. 48 A, 6 . Where persons are sued as partners in the name of their firm, they 
r. 6 . shall appear individually in their own names, but all 

partners™**** ^ subsequent proceedings shall, nevertheless, continue 
in the name of the firm. 


Ibid, r. 0 . 
(B. R.) 


No appearance 
cept by ]^rtners. 


Where a summons is served in the manner provided by rule 3 upon 
a person having the control or management of the 
patnership business, no appearance by him shall be 
necessary unless he is a partner of the firm sued. 


Ibid, r. 7 . 8. Any person served with summons as a partner under rule 3 may 

(B. R.) appear under protest, denying that he is a partner, 

proteat^*^***^* ”** appearance shall not preclude the plaintiff 

^ from otherwise serving a summons on the firm and 

obtaining a decree against the firm in default of appearance where no partner 
has appeared. 


Ibid r. 10. 9. This Order shall apply to suits between a firm and one or more of 

(B. R.) the partners therein and to suits between firms having 

partnera one or more partners in common ; but no execution 

^ shall be issued in such suits except by leave of the 

Court, and, on an application for leave to issue such execution, all such ac- 
counts and inquiries may be directed to be taken and made and directions 
given as may be just. 


Ibid r. 11 . against person 

R.) ' buKiness in 

' ' ^ name other than bis 

own. 

under this Order shall 


10. Any person carrying on business in a name 
or style other than his own name may be sued In 
buch name or style as if it were a firm name ; and, so 
far as the nature of the case will permit, all rules 
apply. 


ORDER XXXI. 

Sui/s by or against Trustees, Executors and Administrators. 

A CLV7 concerning property vested in a trustee, executor or 

Bee. 437. p^gpjgpentation of administrator, where the contention is between the 

beneMaries in auits persons beneficially interested in such properly and a 
concerning property third peison, the trustee, executor or administrator 

vented in iruBtoes, etc. gjjgjj j-cpre.sent the persons so interested, and it shall 
not ordinarily be necessary to make them parlies to the suit. But the Court 
may, if it thinks fit, order them or any of them to be made parlies. 

8 eo. 438. Joinder of trustees, 2. Where there are several trustees, executors 
executors and odmiiiis- or administrators, they shall all be made parties to a 
traiors. suit against one or xnore of them : 
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Provided that the executors who ha« not proved their testator's will, and 
trostees, executors and administrators outside British India, need not be made 
parlie;8. 

Husband of married Court directs otherwise, the hus- 

execntrix not to join. ^ married trustee, administratrix or executrix 

shall not as such t)e a party to a suit by or against 
her. 


ORDER XXXII. 


Sui^s by or against Minors and Persons of Unsound Mind, 


Minor to aye by next 
friend. 


1. Every suit by a minor shall be instituted in 
his name by a person who in such suit shall be called 
the next friend of the minor. 


Where luit is insti- 
tuted without next 
friend, plaint to be 
taken off the die. 

it was presented. 


2 . (i) Where a suit is instituted by or on behalf 
of a minor without a next friend, the defendant may 
apply to have the plaint taken off the file, with costs 
to be paid by the pleader or other person by whom 


(2) Notice of such applicaliun shall be given to such person, and the 
Court, after hearing his objections u’f any), may make such order in the 
matter as it thinks fit. 


Guardian for the suit 
to bo appointed by 
Court for minor defen- 
dant. 


8. (i) Where the defendant is a minor, the 
Court, on being satisfied of the fact of his minority, 
shall appoint a proper person to be guardian for the 
suit for such minor. 


(2) An order for the appointment of a guardian for the suit maybe 
obtained upon application in the name and on behalf of the minor or by the 
plaintiff. 

(3) Such application shall be supported by an affidavit verifying the fact 
that the proposed guardian has no interest in the matters in controversy in 
the suit adverse to that of the minor and that he is a fit person to be so ap- 
pointed. 

(4) No order shall be made on any application under this rule except 
upon notice to the minor and to any guardian of the minor appointed or 
declared by an authority competent in that behalf, or, where there is no such 
guardian, upon notice to the father or other namral guardian of the minor, 
or, where there is no father or other natural guardian, to the person in whose 
care the minor is, and after hearing any objection which may be urged on 
behalf of any person served with notice under this sub-rule. 


Who may act aa nozt i (i) Any person who is of sound mind and 
friend or be appointed has attained majority may act as next friend of a 
guardian for the suit. minor or as his guardian for the suit : 

Provided that the interest of such person is not adverse to that of the 
minor and that he is not, in the case of a next friend, a defendant, or, in the 
case of a guardian for the suit, a plaintiff. 

(2) Where a minor has a guardian appointed or declared by competent 
authorit), no person other than such guardian shall act as the next friend of 
the minor or be appointed his guardian for the suit unless the Court con- 


Sec. 439. 

8eo.440. 

Bee. 442. 

Seo. 448. 

Sea 46a 

New. 

Seo. 446. 

Sees. 

440,443 
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aiders, for reasons to be recorded, that it is for the minor’s welfare that 
another person be permitted to act or be appointed, as the case may be. 

New. (3) person shall without his consent be appointed guardian fo^the 
suit. 

Seo. 456. (4) Where there is no other person lit and willing to act as guardianjor 

the suit, the Court may appoint any of its officers to be such guardian, and 
may direct that the costs to be incurred by such officer in the performance of 
his duties as such guardian shall be borne eitlier by the parties or by any one 
or more of the parties to the suit, or out of any fund in Court in which the 
minor is interested, and may give directions for the repayment or allowance 
of such costs as justice and the circumstances of the case may require. 

Seo. 441. Kopresentation of 6- (0 Every application to the Court on behalf 
minor by next friend or of a minor, other than an application under rule lo, 
guardian fur the suit. sub-rule (», shall i>e made by his next friend or by 
his guardian for the suit. 

- 444 Every order made in a suit or on any application, before the Court 

oeo. 4^^. which a minor is in any way concerned or affected, without such 

minor being represented by a next friend or guardian for the suit, as the 
case may be, may be discharged, and, where the pleader of the party at 
whose instance such order was obtained knew, or might reasonably have 
known, the fact of such minority, with costs to be paid by such pleader. 


Seo. 461. 


Receipt by next 
friend or guardian for 
the suit of proi)orty 
under deoroo for minor. 


6. (i) A next friend or guardian for the suit 
shall not, without the leave of the Court, receive any 
money or other moveable properly on behalf of a 
minor either— 


(fl) by way of compromise before decree or order, or 
(<5) under a decree or order in favour of the minor. 

(2) Where the next friend or guardian for the suit has not been appoint- 
ed or declared by competent authority to be guardiam of the property of the 
minor, or, having been so appointed or declared, is under any disability 
known to the Court to receive the money or other moveable property, the 
Court shall, if it grants him leave to receive the properiy, require such secu- 
rity and give such directions as will, in its opinion, sufficiently protect the 
properly from waste and ensure its proper application. 


7. (1) No next friend or guardian for the suit shall, without the leave 
Agreement or com- of Court, expressly recorded in the proceedings, 
promise by next friend enter into any agreement or compromise on behalf of 
or guardian for the suit, a minor with reference lo the suit in which he acts as 
next friend or guardian. 

(2) Any such agreement or compromise entered into without the leave 
of the Court so recorded shall be voidable against all parties other than the 
minor. 


Seo. 447. 


. 8. (i) Unless otherwise ordered by the Court, 

a next friend shall not retire without first procuring a 
fit person to be put in his place and giving security 
for the costs already incurred. 


Reiiromont 

friend. 


(2) The application for the appointment of a new next |riehd shall be 
supported by an affidavit showing the fitness of the person proposed, and • 
also that he has no interest adverse 10 that of the minor, 
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9 . (i) Where the interest of the next friend of a minor is adverse to 

^ . that of the minor or where he is so connected with a 

frionS^^* defendant whose interest is adverse to that of the 

*** minor as to make it unlikely that the minor’s interest 

will be properly protected by him or where he does not do his duty, or, 
during the pendency of the suit, ceases to reside within British India, or for 
any other sufficient cause, application may be made on behalf of the minor 
or by a defendant for his removal ; and the Court, if satisfied of the suffi- 
ciency of the cause assigned, may order the next friend to be removed 
accordingly and make such other order as to costs as it thinks fit. 

(a) Where the next friend is not a guardian appointed or declared by 
an authority competent in this behalf, and an application is made by a 
guardian so appointed or declared, who desires to be himself appointed in 
the place of the next friend, the Court shall remove the next friend unless it 
considers, for reasons to be recorded by it, that the guardian ought not to 
be appointed the next friend of liie minor, and shall thereupon appoint the 
applicant to be next friend in his place upon such terms as to the costs 
already incurred in the suit as it thinks fit. 

10. (i) On the retirement, removal or death of the next friend of a Seo. 448. 
Siayof profloedingH on minor, further proceedings shall be stayed until the 

removal, etc., of next appointment of a next friend in his place, 
friend. 

(a) Where the pleader of such minor omits within a reasonable time, Sec. 449. 
to take steps to get a new next friend appointed, any person interested in 
the minor or ifi the matter in issue may apply to the Court for the appoint- 
ment of one, and the Court may appoint such person as it thinks fit. 

11. (i) Where the guardian for the suit desires to retire or does not do Sec. 458. 
Retirement, removal his duty, or where other .sufficient ground is made 

or death of guardian for to appear, the Court may permit such guardian to 
thoHuit. retire or may remove him, and may make such 

order as to costs as it thinks fit. 

( 2 ) Where the guardian for the suit retires, dies or is removed by the Sec. 469. 
Court during the pendency of the suit, the Court shall appoint a new 
guardian in his place. 

12. (i) A minor plaintiff or a minor not a parly to a suit on whose be- Seo. 450. 

OowMto be followed appl'cat'O" « pending shall, rn attaining 

by minor plaintiff or majority, elect whether he will proceed with the 

api)lioant on attaining suil or application. 

majority. 

( 3 ) Where he elects to proceed with the suit or application, he shall Seo. 461 
apply for an order discharging the next friend and for leave to proceed in 

his own name. 

(3) The title of the suit or application shall in such case be corrected 
so as to read thenceforth thus : — 

“A.B., late a minor, by C. D., his next friend, but [now having attained 
majority.”. 

(4) Where he elects to abandon the suit or application, he shall, if a 
sole plaintiff or solf applicant, apply for an order to dismiss the suit or ap- 
plication on Irepayment of the costs incurred by the defendant or opposite 
partjr or which may have been paid by his next friend. 
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B 00 . 46db ( 5 ) Any application under this rule ipay be made exparU : but no order 
discharging a next friend and permitting a minor plaintiff to proceed in 
his own name shail be made without notice to the next friend. 


Bao.404 Whew minor oo- _ 18. (i) Where a minor <» «talntog 

pkintifF attaining ma« majority desires to repudiate the suit, he shall apply 
Jority desirdB to repu- to have his name Struck out as co-plaiutiff ; ana the 

diate Buit Court, if it finds that he is not a necessary party, 

shall dismiss him from the suit on such terms as to costs or otherwise as 
it thinks fit. 

( 2 ) Notice of the application shall be served on the next friend, on 
any co-plaintiff and on the defendant. 

( 3 ) The costs of all parties of such application, and of all or any 
proceedings theretofore had in the suit, shall be paid by such persons as the 
Court directs. 

( 4 ) Where the applicant is a necessary party to the suit, the Court may 
direct him to be made a defendant. 


Seo. 466. 


UnrpaBonablc 
prvtpor suit. 


„ 14. (I) A minor on attaining majorily may, if a 

sole plaintiff, apply that a suit instituted in his name 
by a next friend be dismissed on the ground that it 
was unreasonable or improper. 

( 2 ) Notice of the application shall be served on all the parties concerned; 
and the Court, upon being satisfied of such unreasonableness or impro- 
priety, may grant the application and order the next friend to pay the costs 
of all parlies in respect of the application and of anything done in the suit, 
or make such other order as it tliinks fit. 


860.403. 15. The provisions contained in rules i to 14 , so far as they are 

Application of rules applicable, shall extenrl to persons adjudged to be of 
to persons of unsound unsound mind and to persons who though not so 
"““d. adjudged are found by the Court on inquiry, by 

reason of unsoundness of mind or mental infiimity, to be incapable of 
protecting their interests wh^n suing or being sued. 


Saving for 
and Chiefs. 


Princes 


8 eo. 464. 16. Nothing in this Order shall apply to a Sovereign Prince or Ruling 

Chief suing or being sued in the aign^fliis State, 
or being sued by direction of the GovenB^^etteral 
in Council or a Local Government in the name of 
an agent or in any other name, or shall be construed to affect or in any way 
derogate from the provisions of any local law for the tiMl. being in force 
relating to suits by or against minors or by or against lunatics or other 
persons of unsound mind. 


ORDKR.XXXIII. 


8eo. 401. Suits may l>u institu- 
ted in forma pnvperin. 


Sui/s hy Paupers. 

1. Subject to tbe following provisions, any suit 
may be instituted by a pauper. 


Explanation— k person is a “ pauper’* when he U not possessed of 
sufficient means to enable him to pay the fee prescribed by law for th 4 
plaint in such suit, or, where no such fee is prescribed, when he is not 
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entitled to property worth one hundred rupees other than hie necessary 
wearing^ippare] and the subject-matter of the suit. 

' 2 t Every application for permission to sue as a muper shall contain 
^ particulars required in mgard to plaints in suits : 

ti<S? a schedule of any moveable or immoveable property 

belonging to the applicant, with the estimated value 
thereof, shall be annexed thereto ; and it shall be signed and verified in the 
manner prescribed for the signing and verification of pleadings. 

8* Notwithstanding anything contained in these rules, the application 
... . shall be presented to the Court by the applicant in 

eaSo!**' ° ' person, unless he is exempted from appearing in 

Court, in which case the application may be presen- 
ted by an authorized agent who can answer all material questions relating to 
the application, and who may be examined in the same manner as the party 
represented by him might have been examined had such party attended in 
person. 

4 . (/) Where the application is in proper form and duly presented, 
„ . the Court may, if it thinks fit, examine the applicant, 

Ezamination of appli- applicant is allowed to appear 

by agent, regarding the merits of the claim and the 
property of the applicant. 

(s) Where the application is presented by an agent, 
the Court may, if it thicks fit, order that the appli- 
cant be examined by a commission in the manner in 
which the examination of an absent witness may be 


cant. 


If presented by agent, 
Court may order appli- 
cant to be ezami'ied 1)y 
oommission. 

taken. 

Rejection of applica- 
tion. 


6 . The Court shall reject 
))ermi88ion to sue as a pauper — 


an application for 


(a) Where it is not framed and presented in the manner prescribed by 
rules 2 and 3, or 

( 3 ) Where the applicant is not a pauper, or 

(r) Where he has, within two months next before the presentation of 
the application, disposed of any property fraudulently or in order 
to be able to apply for permission to sue as a pauper, or 
(d) Whether his allegations do not show a cause of action, or 
(tf) Where w has entered into any agreement with reference to the 
subject-matter of the proposed suit under which any other person 
has obtained an interest in such subject-matter. 

6. Where the Court sees no reason to reject the application on any of 
Notice of day for re- the grounds stated in rule 5, it shall fix a day (of 
oeiving evidence of ap- which at least tqp days* clear notice shall be given to 
plioant’B pauperism. the opposite paity and the Government pleader) for 
receiving such evidence as the applicant may adduce in proof of his pauper- 
ism, and for hearing any evidence which may be adduced in disproof 
thereof. 


7 . (1) On the day so fixed or as soon thereafter as may be convenient, 
- - i. V the Court shall examine the witnesses (if any) pro- 

Frooadure at hearing. party, and may examine the appli- 

cant or bis agent, and shall make a memorandum of the substance of their 
evidence. 


F 


S6a40a 

Sea 404. 

Sec. 406. 


Seo. 407. 
Sea 405 


Sea 408. 

Seo. 409. 
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Bee. 410. 

See. 414. 

Sec. 411. 

See. 412. 


New. 

New. 


(i) The Court shall also hear any argument which the parties may 
desire to offer on the question whether, on the face of the application < and of 
the evidence (if any) taken by the Court as herein provided, the applienpt ie 
or is not subject to any of the prohibitions specified in rule 5. 

(3) The Court shall then either allow or refuse to allow the applicant 
to sue as a pauper. 

8 . Where the application is granted, it shall be numbered and registered, 
„ , ... and shall be deemed the plaint in the fruit, and the suit 

’™‘ s'**” proceed in all other reapecis as a suit inslituted 

in the ordinary manner, except that the plaintiff snail 
not be liable to pay any court-fee (other than fees pa} able for service of 
process) in respect of any petition,, appointment of a pleader or other 
proceeding connected with the suit. 


9. The Court may, on the application of the defendant, or of the 
Government pleader, of which seven days clear notice 
ifipaiipuriiig. writing has l)een given to the plaintiff, order the 

plaintiff to be dispaupered— 

(a) if he is guilty of vexatious or improper conduct in the course of 
the suit ; 


(b) if it appears that his means are such that he ought not to contifiue 
to sue as a pauper ; or 

(c) if he has entered into any agreement with reference to the subject- 
matter of the suit, under which any other person has obtained an 
interest in such subject-matter. 


10 Where the plaintii! succeeds in the suit, the Court shall calculate 
<1 f k Mi r amount of court-fees which would have been 
Hucowda.'^ ** 1’^*^ W plaintiff if he had not been permitted to 

sue as a pauper ; such amount shall be recoverable 
by the Government from any party ordered by the decree to pay the same, 
and shall be a first charge on the subject-matter of the suit. 


Praoedur. where the plaintiff fails in the suit or is 

puupei failH. dispaupered, or where the suit is withdrawn or 

dismissed, — 

(a) because the summons for the defendant to appear and answer has 
not been served upon him in consequence of the failure of the 
plaintiff to pay the court-fee or postal chargoi (if any) chargea- 
ble for such service, or 

{b) because the plaintiff does not appear when the suit is called on 
for hearing, 

the Court shall order the plaintiff, or any person added as a co-plaintiff to 
the suit, to pay the court-fees' which would have been paid by the plaintiff 
if he had not been permitted to sue as a pauper. 


Govornniuul may 
apply for payment of 
oourt'teeH. 


12 . The Government shall have the right at any 
lime to apply to the Court to make an order for the 
payment of court fees under rule 10, or rule 11. 


(Jovemmoiit to i« between the Government 

deemed a party. the Suit under rule 10, rule ii or 

rule 12 shall be deemed to be questions arising 
between the parties to the suit within the meaning of section 47. 
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OoDv of dooNo to Where an order it made under rule lo, rule 

bo itnt to OoUootor. ' < i a, the Court shall forthwith cause a eopj 

of the decree to be forwarded to the Collector. 

16 An order refusing to allow the applicant to sue as a pauper shall 

Bofu»l toallowappH- *»« » J?? subsequent application of the like 

oani to sue as pauper to nature by him in respect of the same right to sue 

bar subsequent applioa- but the applicant shall be at liberty to institute a suit 

tion of like nature. in the ordinary manner in respect of such right, pro- 

vided that he first pays tiie costs (if any) incurred by Government and by the 
opposite party in Opposing his application for leave to sue as a pauper. 

- 16. The costs of an application for permission to 

sue as a pauper and of an inquiry into pauperism shall 

be costs in the suit. 


ORDER XXXIV. 


Sui/s r dating to Mortgages of Immoveabte Property. 


1. Subject to the provisions of this Code, all persons having an interest 
Parties to euiu for either in the mortgage-security or in the right of 
fore/ilogure, nale and redemption shall be joined as parties to any suit 
redemption. relating to the mortgage. 

Exptanation.—K puisne mortgagee may sue for foreclosure or for sale 
without making the prior mortgagee a party to the suit ; and a prior mort- 
gagee need not be joined in a suit to redeem a subsequent mortgage. 


Preliminary decree 
in foreoloiure euit. 


2. In a suit for foreclosure, if the plaintiff suc- 
ceeds, the Court shall pass a decree — 


(a) ordering that an account be taken of what will be due to the 

plaintiff for principal and interest on the mortgage, and for his 
costs of the suit (if any) awarded to him on the day next herein- 
after, referred to, or 

(b) declaring the amount so due at the date of such decree, and 

directing 

(c) that if the defendant pays into Court the amount so due on a day 
within six months from the date of declaring in Court the 
amount so due to be fixed by the Court, the plaintiff shall deliver 
up to the defendant, or to such person as he appoints, all docu- 
ments in his possession or power relating to the mortgaged 
property, and shall, if so required, re-transfer the property to the 
defendant free from the mortgage and from all incumbrances 
created by the plaintiff or any person claiming under him, or, 
where the plaintiff claims by derived title, by those under whom 
he claims, and shall also, if necessary, put the defendant in 
possession of the property, but 

(d) that if such payment is not made on or before the day to be fixed 
by the Court, that the defendant shall be debarred from all right 
to redeem the property. 

8. (i) Where, on or before the day fixed, the 
Final decree in fore- defendant pays into Court the amount declared due 
as aforesaid, together with such subsequent costs as 
are mentioned in rule lo, the Court shall pass a decree— 


Now. 

8eo.4ia 

8eo. 415. 

Beo. 85. 

Seo. 86. 


Beo. 87. 
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(а) ordering the plaintiff to deliver up the documents which under the 

terms of the preliminary decree he is bound to deliver up, andi 
if so required, 

( б ) ordering him to retransfer the mortgaged property as directed in 
the said decree, and, also, if necessary, 

(r) ordering him to put the defendant in possession of the property. 

(2) Where such payment is not so made, the Court shall, on application 
made in that behalf by the plaintiff, pass a decree that the defendant and all 
persons claiming through or under him be debarred from all right to redeem 
the mortgaged property and also, if necessary, ordering the defendant to put 
the plaintiff in possession of the property : 

Provided that the Court may, upon good cause 
shown and upon such terms (if any) as it thinks (it, 
from time to time postpone the day fixed for such 


Power 

time. 


to enlarge 


(3) On the passing of a decree under sub-rule (f ) 
the debt secured by the mortgage shall be deemed 


payment. 

Discharge of debt, 
to be discharged. 

Bea 88. 4. (1) In a suit for sale, If the plaintiff succeeds, the Court shall 

^ , , , a decree to the effect mentioned In clauses (ai {b) 

W of rule 2 and also directing that, in default 
of the defendant paying as therein mentioned, the 
mortgaged property or a sufficient part thereof be sold, and that the proceeds 
of the sale (after defraying thereout the expenses of the sale) be paid into 
Court and applied in payment of what is declared due to the plaintiff as 
aforesaid, together with subsequent interest and subsequent costs and that 
balance (if any) be paid to the defendant or other persons entitled to receive 
the same. 

(2) In a suit for foreclosure, if the plaintiff suoceeds and the mortgage 
P , , is not a mortgage by conditional sale, the Court 

in '“Stance of the plaintiff or of any penon 

interested either in the mortgage-money or in the 
right of redemption, pass a like decree (in lieu of a decree for foreclosure) 
on such terms as it thinks fit including the deposit in Court of a reasonable 
sum fixed by the Court, to meet the expenses of sale and to secure the per- 
formance of the terms. 


Boo. 89. 


6. (1) Where on before the day fixed the defen- 
dant pays into Court the amount declared due as 
aforesaid, together with such subsequent costs as 
arc mentioned in rule 10, the Court shall pass a decree — 


Final decree in suit 
for sale. 


(a) ordering the plaintiff to deliver up the documents which under 
tlie terms of the preliminary decree he is bound to deliver up, 
and if so required, 


(b) ordering him to retransfer the mortgaged property as directed in 
the said decree, and also, if necessary, 

4 c) ordering him to put the defendant in possession of the property. 

(2) Where such payment is not so made, the Court shall on applica- 
tion made in that behalf by the plaintiff, pass a decree that the mortgaged 
property, or a sufficient part thereof, be sold, and that the proceeds of the 
sale be dealt with as is mentioned in rule 4. 
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6. Where the net proceeds of any such sale are found to be insufficient Seo. 00 
Rfloovarv of balanoe amount due to the plaintiff, If the balance 

dueenmomge. is legally recoverable from the defendant otherwise 
than out of the properly sold, the Court may pass a 
decree for such amount. 


Fnlialnary decree in 
rsdeaiptlQii-snit* 


7. In a suit for redemption, if the plaintiff Seo. 00. 
succeeds, the Court shall pass a decree— 


(a) orderiiig that an account be taken of what will be due to the 
defendant for principal and interest on the mortgage, and for 
his costs of the suit (if any) awarded to him on the day next 
hereinafter referred to, or 

( j) declaring the amount so due at the date of such decree, 
and directing— 

(r) that, if the plaintiff pays into Court the amount so due on a day 
within six months from the date of declaring in Court the 
amount so due to be fixed by the Court, the defendant shall 
deliver up to the plaintiff, or to such person as he appoints, 
all documents in his possession or power relating to the mort- 
gaged property, and shall if so required, re-transfer the pro- 
perty to the plaintiff free from the mortgage and from all in- 
cumbrances created by the defendant or any person claiming 
under him, or, where the defendant claims by derived title, by 
those under whom he claims, and shall, if necessary, put the 
plaintiff in possession of the property, but 
(d) that, if such p^ment is not made on or before the day to be 
fixed by Court, the plaintiff shall (unless the mortgage is 
is simple or usufructuary) be debarred from all right to redeem 
or (unless the mortgage is by conditional sale) that the mortga- 
ged property be sold. 


8 . (0 Where, on or before the day fixed, the plaintiff pays into Court 
the amount declared due as aforesaid, together 

with such subsequent costs as are mentioned in rule 
demptioniait ^ ^ 

(a) ordering the defendant to deliver up the documents which under 
the terms of the preliminary decree he is bound to deliver 
up, 

and. If so required, 

(3) ordering him to retransfer the mortgaged property as directed 
in the said decree, 


Sea 08. 


and, also, if necessary, 

(r) ordering him to put the plaintiff in possession of the property. 

(a) Where such payment is not so made, and the mortgage is not 
simple or usufructuary, the Court shall, on application made in that behalf 
by tne defendant, pass a decree that the plaintiff and all persons claiming 
through or under him be debarred from all right to redeem the mortgaged 
property and also, if necessary, ordering the plaintiff to put the defendant 
in possession of the property. 

(3) On the passing of a decree under sub-rule (2) the debt secured by 
the mortgage shall be deemed to be discharged. 
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( 4 ) Where such piyment is not ^0 made, and the mortgage is not by 
conditional sale, the Court shall, on application made in that behalf by 
the defendant, pass a decree that the mortgaged property or a sufficient 
part thereof be sold and that the proceeds of the sale (after defraying there- 
out the expenses of the s^e) be paid into Court and applied in payment 
of what is found due to the defendant, and that the balance (if any) be paid 
to the plaintiff or other persons entitled to receive the same : 

Provided that the Court may, upon good cause shown and upon 
Power to enlarge such terms (if any) as it thinks fit, from time to 
time. time postpone the day fixed for payment. 

9. Notwithstanding anything hereinbefore contained, if it appears, 
upon taking the account referred to in rule 7 , that 
nothing is due to the defendant or that he has been 
overpaid the Court shall pass a decree directing 
the defendant if so required, to re-transfer the pro- 
perty and to pay to the plaintiff the amount which 

may be found due to him ; and the plaintiff shall, if necessary, be put in 
possession of the mortgaged property. 

10. 


Decree where nothing 
ifl found due or where 
mortgagee haa been 
overpaid. 


CostB of 
Bubaequent to decree. 


Beo. 04. 1 ^* finally adjusting the amount to be paid to a mortgagee in case 

of a foreclosure or sale or redemption, the Court 
mortgagee unless the conduct of the mortgagee has been 

such as to disentitle him to costs, add to the mort- 
gage-money such costs of suit as have been properly incurred by him 
since the decree for foreclosure or sale or redemption up to the.time of actual 
payment. 


New. 


11. Where property is mortgaged for successive debts to successive 
Right of moBno mort- mortgagees, any mesne mortgagee may institute a 
uagee to redeem and suit to redeem the interest of the prior mortgagees 
foreoluue. and to foreclose the rights, of those that are posterior 

to himself and of the mortgagor. 


Beo. 96. 


12. Where any property the sale of which is directed under this Order 
is subject to a prior mortgage, the Court may, with 
the consent of the prior mortgagee, direct that the 
property be sold free from the same, giving to such 
same interest in the proceeds of the sale as he had in 


Sale of property mh- 
ject to prior mortgage. 


prior mortgagee the 
the property sold. 


Beo. 97. 


Application of pro- 
ceedn. 


13. (i) Such proceeds shall be brought into 
Court and applied as follows 


first, in payment of all expenses incident to the sale or properly incurred in 
any attempted sale ; 

secondly, in payment of whatever is due to the prior mortgagee on account 
of the prior mortgage, and of costs, properly incurred in connec- 
tion therewith ; 

thirdly, in payment of all interest due on account of the mortgage in con- 
sequence whereof the sale was directed, and of the costs of the 
suit in which the decree directing the sale was made ; 

fourthly, in payment of the principal money due on account of that mort- 
gage ; and 
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lastly, the residue ( If any ) &hall be paicf to the person proving himself to 
be interested in the property sold, or if there are more such 
persons than one, then to such persons according to their 
respective interests therein or upon their joint receipt. 

(a) Nothing in this rule or in rule i a shall be deemed to affect the 
powers conferred by section 57 of the Transfer of Property Act, IV of 1882, 

14 . (i) Where a mortgagee has obtained a decree for the payment gg 

o .. g , ^ of money in satisfaction of a claim arising under 

Huiti for Hale n<*ces- ' , .1, ^ , ..*1 j * l • 

sary for bringing nvirt- mortafftne, he shill not be entitled to bring the 

gaged property for sale, mortgaged property to sale otherwise than by ins- 
tituting a suit for sale in enforcement of the mort- 
gage, and he may institute such suit notwithstanding anything contained in 
Order If, rule 2, 

(2) Nothing in sub-rule (il shall apply to any territories to which the 
Transfer of Property Act, IV of 1882, has not been extended. 

16 . All the provisions contained in this Order as to the sale or 
p. redemption of moitgaged property shall, so far as Seo. 100 . 

may be, apply to property subject to a clurge within 
the meaning of section too of the Transfer of Property Act, IV of 1882. 


ORDER XXXV. 


InterpUadtr, 


PI lint in 
pleader-suit. 


inter 


1 . Ill every suit of interpleader the plaint shall, 
in addition to the other statements necessary for 
plaints, state— 

(a) that the plaintiff claims no interest in the subject-matter in dispute 
other than for ciiarges or costs ; 

( 3 ) the claims made by the defendants severally ; and 
(c) that there is no collusion between the plaintiff and any of llie 
defendants. 


?. Where the thing claimed is capable of being paid into Court or 
n . placed in the custody of the Court, the plaintiff may 

ola^mo™*into Court!'"'* ‘o m P'=‘''e 't before he can be Seo. 472 . 

entitled to any order in the suit. 

8. Where any of the defendants in an interpleader-suit is actually 
suing the plaintiff in respect of the subject-matter of 
Procedure whore de- Court in which the suit against the Raq 470 

fondant ih Buing plain- jg pending shall on being informed by the 

Court in which the interpleader-suit has been in- 
stituted stay the proceedings as against him and his costs in the suit so 
stayed may be provided for in such suit; but if, and in so far as, they are not 
provided for in that suit tliey may be added to his costs incurred in the 
interpleader suit. 


wing^***^** hearing the Court may— 

(a) declare that the plaintiff is discharged from all liability to the 
defendants in respect of the thing claimed, award him his costs, 
and dismiss him from the suit ; or 


809. 473 . 
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Beo. 474. 


Seo. 476. 


Boo. 697. 


(I) if k thinks that Justice or convenience so required, retain all parties 
until the final disposal of the suit. 

(s) Where the Court finds that the admissions of the parties or other 
evidence enable it to do so it may adjudicate the title to the thing 
claimed. 

( 3 ) Where the admissions of the parties do not enable the Court so to 
adjudicate, it may direct— 

(a) that an issue or issues between the parties be framed and tried, 
and 

(b) that any claimant be made a plaintiff in lieu of or in addition to 

the original plaintiff, 

and shall proceed to try the suit in the ordinary manner. 

6 . Nothing in this Order shall be deemed to enable agents to sue 
their prindpals, or tenants to sue their landlords, 
ot MiDMlIlng them to imerpletd 
pleader-suits. Persons other than persons making claim 

through such principals or landlords. 

Illustrations. 

(a) A deposits a box of jowels with B as his agent. C alleges that the Jewels 
were wrongfully obtained from him by A, and olaims them from b. B 
cannot institute an interpleader-suit against A and C. 

(b) A deposits a box of jewels with B as his agent He then writes to C lor the 
purpose of making the jewels a security for a debt due from himself to C. 
A afterwards alleges that C*s debt is satisfied, and 0 alleges the contrary. 
Both claim the jewela from B* B may institute an interpleader-Miit 
against A and C. 


Charge for plaintiffs 
costs. 

Other effectual way. 


6 . Where the suit is properly instituted the Court 
may provide for the costs of the original plaintiff .by 
giving him a charge on the thing claimed or in some 


ORDER XXXVI. 


Power to state 
for Court's opinion. 


Special Case. 

1 . ( 1 ) Parties claiming to be interested in the 
decision of any question of fact or law may enter 
into an ^eement in writing stating such question 
in the form of a case for the opinion of the Court, and providing that, upon 
the finding of the Court with respect to such question, 

(a) a sum of money fixed by the parties or to be detejmined by the 
Court shall be paid by one of the parties to the other of tnem ; 
or 


some property, moveable or immoveable, specified in the agree- 
ment, shall be delivered by one of the parties to the other of 
them; or 

(0 one or more of the parties shall do, or refrain from doing, some 
other particular act specified in the agreement. 
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(a) Every case stated under this rule shall be divided into consecu* 
lively numbered paragraphs, and shall concisely state such facts and specify 
such documents as may be necessary to enable the Court to decide the 
question raised thereby. 


2 . Where the agreement is for the delivery of any property, or .for the 
Where value of sub- doing, or the refraining from doing, any particular 

jeet-matter must be act, the estimated value of the property to be deli- 

vered, or to which the act specified has reference, 
shall be stated in.the agreement. 


8. (l) The agreement, if framed in accordance with the rules herein- 
MmA bcforc containcd, may bc filcd in the Court which 
and reSsteredas suit. would have jurisdiction to entertain a suit, the 
amount or value of the subject- matter of which is 
the same as the amount or value of the subjecUmaiter of the agreement. 

(a) The agreement, when so filed, shall be numbered and registered as 
a suit between one or more of the parties claiming to be interested as 
plaintiff or plaintiffs, and the other or the others of them as defendant or 
defendants ; and notice shall be given to all the parties to the agreement, 
other than the party or parties by whom it was presented. 


. . . 4 . Where the agreement has been filed, the parties 

to cS.Tnr^i' t!*r '0 be subject lo the jurisdiction of the Court 

and shall be bound by the statements contained 

therein. 

6. (0 The case shall be set down for hearing as a suit instituted in the 
Heariug end disposal ordinary manner, and the provisions of this Code 

of 00*®* shall apply to such suit so far as the same are 

applicable. 

(z) Where the Court is satisfied, after examination of the parties, or 
after taking such evidence as it thinks fit, — 

(a) that the agreement was duly executed by them, 

(3) that they have a bond fide interest in the question staled therein, 
and 

(f) that the same is fit to be decided, 

it shall proceed to pronounce judgment thereon, in the same way as in an 
ordinary suit, and upon the judgment so pronounced a decree shall follow. 


ORDER XXXVII. 

Summary Procedure on Negotiable Instruments, 

AppllMtioD of Order. 1- This Order shall apply only to- 

(a) the High Courts of Judicature at Fort William, Madras and 
Bombay ; 

(^) the Chief Court of Lower Burma ; 

(0 the Court of the Judicial Commissioner of Sind ; and 

{d) any other Court to which sections 532 to 537 of the Code of 
Civil Procedure, XIV of 188s, have been already applied. 


Seo. B2a 


Seo. 529. 


Seo. 680. 


Seo. 531. 


Seo. 538. 
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8eo.. 582. 


Beo. 633. 


Seo. 534. 


Seo. 535. 


Bee. 536. 


Beo. 537. 


2. (i) All suits upon bills of exchange, hundis or promisso^ notes 
Institution of sum- In case the plaintiff desires to proceed here- 

mary suits upon bills of under, be instituted by presenting a plaiit in the 

exchange, eto. form prescribed ; but the summons shall be in 

Form No. 4 in Appendix B or in such other form as may be from time to 
time prescribed. 

(3) In any case in which the plaint and summons are in such forms, 
respectively, the defendant shall nut appear or defend the suit unless he 
obtains leave from a Judge as hereinafter provided so to appear and defend ; 
and, in default of his obtaining such leave or of his appearance and defence 
in pursuance thereof the allegations in the plaint shall be deemed to be 
admitted, and the plaintiff shall be entitled to a decree for any sum not ex- 
ceeding the sum mentioned in the summons, together with interest at the rate 
specified if any) to the date of the decree and such sum for costs as may 
be prescribed, unless the plaintiff claims more than such fixed sum, in 
which case the costs shall he ascertained in the ordinary way, and such decree 
may be executed forthwith. 


8. (i) The Court shall, upon application by the defendant, give leave 
..... , . to appear and to defend the suit, upon affidaviis 

deforicfl* on tS disclose such facts as would make it incum- 

have leave to appear. bent on the holder to prove consideration, or such 
other facts as the Court may deem sufficient to 

support the application. 


(2) Leave to defend may be given unconditionally or subject to such 
terms as to payment into Court giving security, framing and recording issues 
or otherwise as the Court thinks fit. 


4. After decree the Court may, under special circumstances, set aside 
p . , the decree, and if necessary stay or set aside execu- 

decreo.**^ ” ^ ^ defendant to appear 

to the summons and to defend the suit, if it seems 
reasonable to the Court so to do, and on such terms as the Court thinks fir. 


thereof. 


In any proceeding under this Order the Court may order the bill. 

hundi or note on which the suit is founded to be 
forthwith deposited with an officer of the Court, and 
may further order that all proceedings shall be 
stayed until the plaintiff gives security for the costs 


6 . 


Power to order bill 
etc., tn bo deposited 
with officer of Court. 


6. The holder of every dishonoured bill of exchange or promissory note 
Recovery of cost of remedies for the recovery of ex- 

noting non-accoptance penses incurred in noting the same for non-ac- 
of dishonoured bill or ceptance or non payment, or otherwise, by reason 
"«te. of such dishonour, as he has under tffis Order for 

the recovery of the amount of such bill or note. 


7. Save as provided by this Order, the procedure 
in suits hereunder shall be the same as the proce- 
dure in suits instituted in the ordinary manner. 


Procedure in suits. 
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ORDER XXXVIII. 

Arrest and Attachment before Judgment, 

Arrest before Judgment,. 

Where defendant may 1* Wliere at any stag^e of a suit, other than a suit Beo. 477. 
be called upon to fur* of the nature referred to in section i6, clauses (a) 

nieh security for appe- to (</), the Court is satisfied, by affidavit or other- 

aranoe, 

(a) that the defendant with intent to delay the plaintiff, or to avoid 
any process of the Courl or to obsiru t or delay the execution of 
any decree thdt may he passed against liim,— 

(/) has absconded ur left the local limits of the jurisdiction of 
the Court, or 

(ii) is about to abscond or leave the local limits of the jurisdic- 
tion of the Court, or 

(«*) has disposed of or removed from the local limits of the 
jurisdiction of the Court his property or any part thereof, 
or 

(^) that the defendant is about to leave British India under circums- 
tance affording reasonable probability that the plaintiff will or 
may thereby be obstructed or delayed in the execution of any 
decree that may be passed against the defendant In the suit, 
the Court mav issue a warrant to arrest the defendant and bring him before Sec. 478. 
the Court to show cause why he should not furnish security for his 
appearance : 

Provided that the defendant shall not be arrested if he pays to the 
officer entrusted with the execution of the warrant any sum specified in 'the 
warrant as sufficient to satisfy the plaintiff’s claim ; and such sum shall be 
held in deposit by the Court until the suit is disposed of or until the further 
order of the Court. 

2. (i) Where the defendant fails to show such cause the Court shall Sec. 470* 
order him either to deposit in Court money or other 

Security. property sufficient to answer the claim against him, 

or to furnish security for his appearance at any time when called upon 
while the suit is pending and until saii.slaciion of any decree that may be 
passed against him in the suit, or make such order as it thinks fit in regard 
to the sum which may have been paid by the defendant under the proviso 
to the last preceding rule. 

(2) Every surety for the appearance of a defendant shall bind himself, 
in default of such appearance, to pay any sum of money which the defendant 
may be ordered to pay in the suit. 

Pnxwdure on oppUca 3. (i) A surety for the appearance of a defendant Sea 
tion by surety# lo be may at any time apply to the Court in which he be- 
disoharged. came such surely to be discharged from his 

obligation. 

(2) On such application being made, the Court shall summon the 
defendant to appear or, if it thinks fit, may issue a warrant for his arrest 
in the first instance. 

(3) On the appearance of the defendant in pursuance of the summons 
or warrant, or on his voluntary surrender, the Court shall .direct the surety 
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to be discharged from bis obligation, and shall call upon the defendant to 
find fresh security. 

Beo. 481. 4. Where the defendant fails to comply with any order unflsr rule s 

Prooedere where de- 3> commit him to the civil 

fendant fail* to furnish prison until the decision of the suit or, where.a de- 

■eourity or find fresh cree is passed against the defendant, until the decree 
security. has been satisfied : 

Provided that no person shall be detained in prison under this rule in 
any case for a longer period than six months, nor for a longer period than 
six weeks when the amount or value of the subject-matter of the suit does 
not exceed fifty rupees : 

Provided also that no person shall be detained in prison under this rule 
after he has complied with such order. 


Boos. Where defendant may 
488 484. ho callfxl upon to fur- 
* ' Dish socurily for pro- 

duotion of property. 


AHaehment bifir e Juigmtnt* 

6. (i) Where,' at any stage of a suit, the CovSt 
is satisfied, by affidavit or otherwise, that the defend- 
ant, with intent to obstruct or delay the execution of 
any decree that may be passed against him,-— 

(a) is about to dispose of the whole or any part of his property, or 

(3) is about to remove the whole or any part of his property from the 
local limits of the jurisdiction of the Court, 

the Court may direct the defendant , within a time to be fixed by it, either to 
furnish security, in such sum as may be specified in the order, to produce 
and place at the disposal of the Court, when required the said property or 
the value of the same, or such portion thereof as may be sufficient to satisfy 
the decree, or to appear and show cause why he should not furnish security, 

(2) The plaintiff shall, unless the Court otherwise directs, specify the 
property required to be attached and the estimated ^alue thereof. 

(3) The Court may also in the order direct the conditional attachment 
of the whole or any portion of the property so specified. 


Seo. 486. 6. (1) Where the defendant fails to show cause why he should not 

Atiaohment whore furnish security, or fails to furnish the security requir- 
oause not Hhuwii or so- ed, witliln the time fixed by the Court, the Court may 
curity not funiiHhed. order that the property specified, or such portion 

thereof as appears sufficient to satisfy any decree which may be passed in the 
suit, be attached. 

(a) Where the defendant shows such cause or furnishes the required 
security, and the property specified or any portion of it has been attached, the 
Court shall order the attachment to he withdrawn, or make such other order 
as it thinks fit. 


Seo. 480. Uode ot making at- 
tachment. 


7. Save as otherwise expresslyprovidlpd, the attach- 
ment shall be made in the manner provided for 
the attachment of property in* execution of a decree. 


8. Where any claim is preferred to property attached before judgment, 
InvoBtigationof claim such claim shall be investigated in the manner here- 
to property attached inbefore provided for the investigation of claims to 
liefore judgment. property attached in execution of a decree for the 

payment of money. 
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9« Where an order is made for attachment before judgment, the Court 
shall order the attachment to be withdrawn when the 
defendant furnishes the security required, together 
with security for the costs of the attachment, or wiien 
the suit is dismissed. 

10 Attachment before judgment shall not affect 
the rights, existing prior to the attachment, of persons 
not parties to the smt, nor bar any person holding a 
decree agninst the defendant from applying for the 
sale of the property under attachment in execution of 

11. Where property is under attachment by virtue of the provisions of 
Proper^ attached Order and a decree is subsequently passed in 

before Jn&ment not to favour of the plaintiff, it shall not be necessary upon 

b^-attaobed in exeott' an application for execution of such decree to apply 

ipn of decree. ^ re-attachment of the property. 

12* Nothing in this Order shall he deemed to authorize the plaintiff to 
Agrioultnral produce &pply ^he attachment of any agricultural produce 
not attaohahle before In the possession of an agriculturist, or to empower 
Judgment. Court to order the attachment or production of 

such produce. 


ORDER XXXIX 

Temporary Injunctions and Interlocutory Orders, 

Temporary Injunctions, 

Cases in which teni- 1. Where in anv suit it is proved by affidavit or 
porary injunction may otherwise— 
be granted. 

(a) that any property in dispute in a suit is in danger of being wasted, 
damaged or alienated by any party to the suit, or wrongfully 
sold in execution of a decree, or 

(^) that the defendant threatens, or intends, to remove or dispose of 
bis property with a view to defraud his creditors, 

the Court may by order grant a temporary injunction to restrain such act, or 
mahe such other order for the purpose of staying and preventing the 
wastingi damaging, aliention, sale, removal or disposition of the property 
as the Court thinks fit until the disposal of the suit or until further orders. 

2. (t) In any sqit for restraining the defendant from committing a 
breach of contract or other injury of any kind. 
Injunction to rertpain Whether compensation is claimed in the suit or not, 
auM of breach “the plaintiff may, at any time after the commence- 

ment of the suit, and either before or after judgment, 
'apply to the Court for a temporary injunciion lo restrain the defendant 
from committing the breach of contract or injury complained of, or any 
breach of contract or injury of a like kind arising out of the same contract 
or relating to the same property or right. 


Removal of attach- 
ment wbia Mourity 
faniched or suit 
dismissed. 


Attachment before 
Judgment not to afifoot 
rights of strangers, nor 
hie deeree-holder from 
applying for sale. * 

such decree. 


Sec. 488 


Seo. 489. 




New. 


Seo. 402. 


Seo. 408. 
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Seo. 404. 


Sec. 496. 


Seo. 405. 


Seo. 408. 


Seo. 490. 


( 2 ) The Court may by order "grant such injunction, on such terms as 
to the duration of the injunction, keeping an account, giving security, or 
otherwise, as the Court thinks ht. 

( 3 ) In case of disobedience, or of breach of any such terms, the Court 
granting an injunction may order the propeity of the person guilty of^ such 
disobedience or breach to be attached and may also order such person to 
be detained in the civil prison for a term not exceeding six months, unless 
in the meantime the Court directs his release. 

(4) No attachment under this rule shall remain in force for more than 
one year, at the end of which time, if the disobedience or breach continues, 
the property attached may be sold, and out of the proceeds tlie Court may 
award such compensation as it thtnks fit, and shall pay the balance, if any, 
to the party entitled thereto. 

Boforo granting in 3 . The Court shall in all cases, except where it 
junction Cuuit to dii'oci appears that the object of granting the injunction 
notice to opposite party, would be defeated by the delay, before granting an 
injunction, direct notice of the application for the same to be given to the 
opposite party. 

. . 4. Any order for an injunction may be discharg- 

may or set aside by the Court, on applica- 

variod or set asideT ’ thereto by any party dissatisfied with such 

order 


Injunction to corpo- 
ration binding on its 
officers. 


6 . An injunction directed to a corporation is 
binding not only on the corporation itself, but also 
on all members and officers of the corporation whose 
personal action it seeks to restrain. 


Interlocutory Orders. 

6 . The Court may, on the application of any party to a suit, order the 

'power to order in- “y s“ch order and in 

torim sale. manner and on such terms as it thinks fit, of 

any moveable property, being the subject-matter of 
such suit, or attached before judgment in such suit, which is subject to 
speedy and natural decay, or which for any other just and sufficient cause it 
may be desirable to have sold at once. 

^ , 7. (i) The Court may, on the application of 

tio^io 8 ,rtioDr“o. 7 Ct “ *"'*• on such terms as Uthiiiks 

Bubjeot-matler of Miit. 


(a) make an order for the detention, preservation or inspection of 
any pioperty which is the subject-matter of such suit, or 
as to wiiich any question may arise therein : 

{f>) for all or any of the purposes aforesaid authorize any person to 
enter upon or into any land or building in the possession 
of any other parly to such suit ; and 

(f) for all or any of the purposes aforesaid authorize any samples to 
be taken, or any observation to be made or experiment to be tried, 
which may seem necessary or expedient for the purpose of 
obtaining full information or evidence. 

{2) The provisions as to execution of process shall apply, mutatis 
mutandis^ to persons authorized to enter under this rule. 
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Appliwtion for euoh 8. (/) An application by the plaintiff for an order Sao. 600. 
ordera to be after under rule 6 or rule 7 may be made after notice to 
notioe. the defendant at any time after institution of the 

suit. 

(^) An application by the defendant for a like order may be made after 
notice to the plaintiff at any time after appearance. 

9. Where land paying revenue to Government, or a tenure liable to Beo. 601. 

When party may be Sale, is the subject-matter of a suit, if the party in 

patiu immediate poBs- possession of such land or tenure neglects to pay 
cBBionofland the sub- ihe Goveinmcnt revenue, or the rent due to the 
ject-matler of auit. proprietor of the tenure, as the case may be, and 
such land or tenure is consequently ordered to be sold, any other party to 
the suit claiming to have an interest in such land or tenure may, upon 
payment of the revenue or rent due previously to the sale (and with or 
without security at the discretion of the Court), be put in immediate ]>osseB- 
sion of the land or tenure ; 

and the Court in its decree may award against the defaulter the amount 
so paid, with interest thereon at such rate as the Court thinks fit, or may 
charge the amount so paid, with interest thereon at such rate as the Court 
orders, in any adjustment of accounts which may be directed in the decree 
passed in the suit. 

10. Where the subject-matter of a suit is money or some other thing g0Q 0O2. 

capable of delivery and any party thereto admits 
Court. that he holds such money or other thing as a trustee 

’’ ' for another party, or that it belongs or is due to 

another party, the Court may order the same to be deposited in Court or 
delivered to such last-named party, with or without security, subject to the 
further direction of the Court. 


ORDER XL. 


Appointment of re- 
oeiverB. 


Appoinimeni of Rtctmrs, 

1. (i) Where it appears to the Court to be just ^q 0 
and convenient, the Court may by order — 


{a) appoint a receiver of any property, whether before or after 
decree ; 

{b) remove any person from the possession or custody of the pro- 
perty ; 

(f) commit the same to the possession, custody or management of 
the receiver ; and 

(d) confer upon the receiver all such powers as to bringing and 
defending suits and for the realisation, management, protection, 
preservation and improvement of the property, the collection of 
the rents and profits thereof, the application and dispusal of such 
rents and profits, and the execution of documents as the owner 
himself has, or such of those powers as the Court thinks fit. 

(2) Nothing in this rule shall authorize the Court to remove from the 
possession or custody of property any person whom any party to the suit has 
not a present right so to remove. 
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Remun«mtioiie 
services of the receiver. 


2. The Court may by general or special order fix 
the amount to be paid as remuneration for the 


Dati«B. 


3. Every receiver so appointed shall* 


(a) furnish such security Uf any) as the Court thinks fit» duly to 
account for what he shall receive in respect of the property ; 

(3) submit his accounts at such periods and in such form as the Court 
directs ; 

(c) pay the amount due from him as the Court directs ; and 

{d) be responsible for any loss occasioned to the property by his 
wilful default or gross negligence. 


Enforoenieiit of re- 
ceiver*H duties. 

or 


4. Where a receiver- 

fa) fails to submit his accounts at such pe- 
riods and in such form as the Court directs, 


(^) fails to pay the amount due from him as the Court directs or 

(0 occasions loss to the property by his wilful default or gross neg- 
ligence. 

the .Court may direct his property to be attached and may sell such property, 
and may apply the proceeds to make good any amount found to be due 
from him or any loss occasioned by him, and shall pay the balance fif any) 
to the receiver. ’ ^ 


6. Where the property is land paying revenue to the Government or 
When Collector may Isnd of which the revenue has been assigned or 
be appointed reoeiv- redeemed, and the Court considers that the interests 
of those concerned will be promoted by the manage- 
ment of the Collector, the Court may, with the donsent of the Collector, 
appoint him to be receiver of such property. 


ORDER XLI. 

Appeals from Original Decrees, 

1. (/) Every appeal shall be preferred in the form of a memorandum 
Form of appeal. signed by the appellant or his pleader and presented 
to the Court or to such officer as it appoints in this 
behalf. The memoran flum s hall be acco Manied by 

nt« anrt COUTtdiS- 


What to HOcompany 
memoranrluin. 


i.eppy of the decree appealed from an d lunlM g' Ih'e ' Appeiiate 
pgMc s there with^ pnfiejrtpiwt on whTSiTisIqunaer^''^' 
7 _\ - 1 .1 . « . . . 


I 2 ) The memorandum shall set forth, concisely and under distinct 
heads, the grounds of objection to the decree ap- 
pealed from without any argument or narrative ; and 
such grounds shall be numbered consecutively. 


ContenlH of menioran 
durn. 


2 The appell 

Grounds which may 
be taken in appeal. 


lant shall not, except by leave of the Court, urge or be 
V support OT any ffrouSI^JOf; tibietlhJirilOt'iBbt 

^ fo rBQ hlhfe mefnoraridlum appeal ; "file "Ap- 
pellato Coiir!’; TiT'decTSfirg'llRl^’ippeal, shall abt be 
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confined to the grounds of objection set forth in the memorandum of ap- 
peal or taken by leave of the Court under this rule : 

Provided that the Court shall uot rest its decision on any other ground 
unless the party who may be affected thereby has had a sufficient opportunity 
of contesting the case on that ground. 


8. (r) Where the memorandum of appeal is not drawn up in the Seo. 548. 
u . . . manner hereinbefore prescribed, it may be rejected, 

returned to the appellant for the purpose of 
being amended within a time to be fixed by the 
Court or be amended then and there. 


(j) Where the C ourt rejects any memorandum, it shall record the 
reasons for sucirtSTCCttowi*" 

wMaaaiWii aim 

(j) Where a memorandum ot appeal is amended, the Judge, or such 
officer as he appoints in this behalf, shall sign or initial the amendment. 


4 Where there are more plaintiffs or more Sea 644. 
liff^ord«S«Jnmy dcfendauU than one in a suit, and the decree 
obtain reversal ut whole appealed from proceeds oi) any ground common to ail 
decree where it pro- the plaintiffs or to all the defendants, any one of the 
oeeds ou ground com- plaintiffs or of the defendants may appeal from the 
mon to All. whole decree, and thereupon the Appellate Court 

may reverse or vary the decree in kvour of all the plaintiffs or defendants, 
as the case may be. 


S/aj^ oj proceedtngs and o/ execution. 


5. 


‘Stay 

Court. 


(i) An appeal 
by Appellttte 


siiall not operate as a slay of 


js under a Sea 546. 

deciee or order appealed from except so far as the 
Appellate Court may order, nor shall execution of a 
r’ocrec be stayed by reason only of an appeal having 
been preferred froiii the decree ; but the Appellate Court may for sufficient 
cause order stay of execution of such^Hecrldr"*"'' """" 

(2) Where an application is made for slay of execution of an appeal- 
able decree before ihe expiration of the time allowed 
tms^ tife toreo “PPeal'"B therefrom, ihejijurt which pawed Ihe 

decree may on sufficient cause being shown order the 

execution to be sta}ed. 

"*(3) No . order fur stay ol execuii^ shalj be made under subjjuifiL(i) or 
sub ^rule ( 2)"unle&s the CdurTmakrng ff]s satKfied — 

( a ni iat suTJsCahtl J Tosllnav rwuli to the pa^ty applying, for stay of 
execution unless the orderis'" made" ; ' 

(b) that the application has been made without unreasonably-, delay ; 




(c) tl ^ffAAecuril,y has been given by the appl icaiil for .ibiLilm?. 
mance of s uch decree bro rclcr as may ulUinateiy be binding upon him 

(4) r^utwithstanding anything contained in sub-rule (3), the XQurt may 
inak<^ an ex p atte order fc^r sUy of execution pending the hearing of the 
^plica tion. 

6. (i) Where an order is made for the execution of a decree from Seo. 546. 

Heourity in ubho of which an appeal is pending, the Court which passed 
oi-der for execution ot the decree shall, on sufficient cause being shown by 
decree appealed from. the appellant, require security to be taken for the res- 


4 



Sec. 647. 


New. 


See. 648. 


Sec. 649. 


Sec. 661. 
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titution of any property which may be or has been taken in execution of the 
decree or for the payment of the value of such property and for the due per 
formance of the decree or order of the Appellate Court, or the Appellate 
Court may for like cause direct the Court which passed the decree to 
take such security. 

(a) Where an order has been made for the sale of immoveable property 
in execution of a decree, and an appeal is pending from such decree, the 
sale shall, on the application of the judgment-debtor to the O^urt which 
made the order, be stayed on such terms as to giving security or^ otherwise 
as the Court thinks fit until the appeal is disposed of. 

No aeourity to be re- 7. No such security as is mentioned in rules 5 

S aired from the and 6 shall be required from the Secretary of State 
Government or a public for India in Council or, where the Government has 
officer in certain oases. undertaken the defence of the suit, from any public 
officer sued in respect of an act alleged to be done by him in his official 
capacity. 

Exercise of powers in 8 - The powers conferred by rules 5 and 6 shall 
appeal from order made be exerciseable where an appeal may be or has been 
in execution of decree. preferred not from the decree but from an order 
made in execution of such decree. 

Procidun on admission of 

Registry of ipemoran- 9 (0 Where a memorandum 6 f appeal is 
dnmof appeal. Register admitted, the Appellate Coqrjt dr the, proper officer of 
of Appeals. that Court shall endorse thereon the date of presenta- 

tion, and sh ^U iegmer the appe al in a book to be kept for the purpose. 

(s) Such book shall be called tV Register of appeals. 

Apii«U»te Court 10- (0 The Appellate Court may in ite dls- 

1 -equiro appellant to cretion, either before the respondent is called upon 

furnish security for to appear and answer or afterwards on the application 

of the respondent, de mand fr o m the app eilant secu- 
rity for the costs of the ajpeal, or of the origiSOTTOrdf dtlioih ; 

Provided that the Court shall demand such security in alT cases in which 
Where appellant re- appellant is residing out of British India, and is 
sides out of British not possessed of any sufficient immoveable property 
within British India other than the property (if any) 
to which the appeal relates. 

(s) Where such security is not furnished within such time as the Court 
orders, the Court shall reject the appeal. 

11. (i) The Appellate Court, after sending for the record if it thinks 
Power to dismiss ap- do, and after fixing a day for hearing the 

peal without sending appellant or his pleader and hearing him accordingly 

notice to Lower Court. if he appears on that day, may dismiss the appeal 
without sending notide to the Court from whose decree the appeal is pre- 
ferred and without serving notice on the respondent or his pleader. 

( 2 ) If on the day fixed or on any other day to which the bearing may 
be adjourned the appellant does not appear when the appeal is called on for 
hearing, the Court may make an order that the appeal be dismissed. 

( 3 ) The dismissal of an appeal under this rule shall be notified to the 
Court from whose decree the appeal is preferred* 
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Dfty for hoariag ap- 
peal 


13. (i) Unless the Appellate Court dismisses 
the appeal under rule ii, it shall fix a day for hear- 
ing the appeal. 

(?) Such day shall be fixed with reference to the current business of the 
Court, the place of residence of the respondenti and the time necessary for 
the service of the notice of appeal, so as to allow the respondent sufficient 
time to appear and answer the appeal on such day. 


Appellate Coart to 18. (t) Wliere the appeal is not dismissed 

give notioe to Court under luie 1 1 , the Appellate Court shall send notice 

whose decree appealed of the appeal to the Court from whose decree the 
appeal is preferred. 

(a) Where the appeal is from the decree of a Court, the records of 
Transmission of which are not deposited in the Appellate Court, the 

papers to Appellate Court receiving such notice shall send with all prac* 

ticable despatch all material papers in the suit, or 
such papers as may be specially called for by the Appellate Court. 

( 3 ) Either party may apply in writing to the Court from whose decree 
Copies of exhibits in the appeal is preferred, specifying any of the papers 

Court whose decree ap- in such Court of winch he requires copies to be 

pealed from. ; and copies of such papers shall be made at 

the expense of, and given to, the applicant. 


14. ( 1 ) Notice of the day fixed under rule is shall be affixed In the 
Publioation a^td ser- Appellate Court-house, and a like notice shall be 
vioe of notice of d^y for sent by the Appellate Court to the Court from whose 
hearing appeal decree the appeal is preferred, and shall be served on 

the respondent or on his pleader in the Appellate Court in the manner pro- 
vided for the service on a defendant of a summons to appear and answer ; 
and all the provisions applicable to such summons, and to proceedings witn 
reference to the service thereof, shall apply to the service of such notice. 

( 3 ) Instead of sending the notice to the Court from whose decree the 
appeal is preferred, the Appellate Court may itself 
cause the notice to be served on the respondent or his 
pleader under the provisions above referred to. 

to the respondent shall declare that, if he does not 
appear in the Appellate Court on the day so fixed, 
the appeal will be heard sx parU. 


Appellata Oourttnay 
itself cause notice to be 
served. 


IS. The notice 
Contents of notioe. 


Procedurt on hearing* 

16. ( 1 ) On the day fixed, or on any other day to which the hearing 

^ ^ ^ , may be adjourned, the appellant shall be beard in 

MgM to begin. ^ 

(3) The Court shall then, if it does not dismiss the appeal at once, hear 
the respondent against the appeal, and in such case the appellant shall be 
entitled to reply. 


17. 

Dismissal _ ,, 

for Appellant’s default. 


(i) Where on the day fixed, or on any any other day to which the 
. . hearing may be adjourned, the appellant doee not 

01 appeal the appeal is called on for hearing, the 

Court may make an order that the appeal be dis- 


8ee.65flL 


Sec. 5S0. 


See* SS8. 


Sec. 664 


Sec. 666. 


Sec. 660. 
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See. 667. 


Sec. 668. 


See. 660. 


Sec. 660. 


Sec. 661. 


„ , , (i) Where the appellant appears and the respon- 

^ appear, the appeal shall be heard 

tx park. 

18. Where on the day iixed, or on any other day to which the hearing 
Di.minal ol appeal •>« adjourned, it is found that the notice to the 
whore notice not fie^ed respondent has not been served in consequence of 
in oonHeonenoe of ap- the failure of the appellant to deposit, within the 
pelUnt’a failure to de- period fixed, the sum required to defray the cost of 
poRit costs. serving the notice, the Court may make an order 

that the appeal be dismissed : 

Provided that no such order shall be made although the notice has 
not been served upon the respondent, if on any such day the respondent 
appears when the appeal is called on for hearing. 


IQ. Where an appeal is dismissed under rule ii, sub-rule (2), or rule 
17 or rule 18, the appellant may apply to the Ap- 
pellate Court for the re-admission of the appeal ; 
and, where it is proved that he was prevented by 
any sufficient cause from appearing when the appeal 
was called on for hearing or from depositing the sum so required, the 
Court shall re> admit the appeal on such terms as to costs or otherwise as 
it thinks fit. 


Ke-admisfiion of ap- 

d dismiesed for do 

b. 


. 20. Where it appears to the Court at the hearing that any person who 
Power to adjouni hoar- ^ suit in the Court from whose do- 

ing and direct ptjrsonN cree the appeal is preferred, but who has not been 
appearing interested to made a party to the appeal, is interested in the result 
be made respondents. Qf ^he appeal, the Court may adjourn the hearing 
to a future day to be fixed by the Court and direct that such person be made 
a respondent. 

21. Where an appeal is heard ex park and judgment is pronounced 
Re hearing on appli- against the respondent, he may apply to the Appel- 
cation of respondent late Court to re-hear the appeal ; and, if he satisfies 
against whom tx parie the Court that the notice was not duly served or that 
decree made. prevented by sufficient cause from appearing 

when the appeal was called on for hearing, the Court shall re-hear the 
appeal on such terms as to costs or otherwise as it thinks fit to impose 
upon him. 


Upon hearing respon 
dent may object to de 
oree as if he had prefer 
red separate appeal. 


22. (ij Any respondent, though he may not have appealed from any 
part of the decree, may not only support the decree 
on any of the grounds 'decided against him in the 
Court below, but take any cross-objection to the 
decree which he could have taken by way of appeal, 
provided he has filed such objection in the Appellate 
Court within one month from the date of service on him or his pleader of 
notice of the day fixed for hearing the appeal, or within such further time 
as the Appellate Court may see fit to allow. 

(2) Such cross-objection shall be in the form of a memorandum, 

Form of objeotinn and ^nd the provisions of rule 1, so far as they relate to 

provisions applicable the form and contents of the memorandum of appeal 
thereto. |^pp|y thereto. 

(3) Unless the respondent files with llte objection a written acknowledg- 
ment from the parly who may be affected by such objection or his pleader 
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of havini? received a copy thereof, the Appellate Court shall cause a copv 
to be served, as soon as may be after the filing of the objection, on sucIj 
party or his pleader at the expense of the respondent. 

(4) Where, in any case in which any respondent has under this rule 
filed a memorandum of objection, the original appeal is withdrawn or is 
dismissed for default, the objection so filed may nevertheless be heard an<l 
determined after such notice to the other parties as the Court thinks fit. 

( 5 ) The provisions relating to paiiptu appeals shall, so far as they can 
be made applicable, apply to an objection under this rule. 


23. Where the Court from whose decree an appeal is preferred has 
Remand of ease by suit upon a preliminary point and 


ease 

Appellate Court. 


the decree is reversed in appeal, the Appellate 
Court may, if it thinks fit, by order remand the case, 
and may further direct what issue or issues shall be tried in the case so 
remanded, and shall send a copy of its judgment and order to the Court 
from whose decree the appeal is preferred, with directions to re-admit 
the suit under its original number in the register of civil suits, and proceed 
to determine the suit ; and the evidence (if any) recorded during the original 
trial shall, subject to all just exceptions, be evidence during the trial 
after remand. 


24. Where the evidence upon the record is suflTicient to enable the 
Where evirlenee on Appellate Court to pronounce judgment, the Appel- 

reonrd uutBoieiit. Appel- late Court may, after resettling the issues, if necessary, 

late Court may Jeter finally de: ermine the suit, notwithstanding that the 
mine case finally. judgment of the Court from whose decree the 

appeal is preferred has proceeded wholly upon some ground other than that 
on which the Appellate Court proceeds. 


26. Where the Court from whose decree the appeal is preferred has 
Where Appellate Omitted to frame or try any issue, or to determine any 
Court may frame iasues question of fact, which appears to the Appellate 
and refer them for trial Court essential to the right decision of the suit upon 

to Court whose decree the merits, the Appellate Court may, if necessary, 

appealed from. issues, and refer the same for trial to the 

Court from whose decree the appeal is preferred, and in such case shall 
direct such Court to take the additional evidence required ; and such Court 
shall proceed to try such issues, and shall return the evidence to the Ap- 
pellate Court together with its findings thereon and the reasons therefor. 


Findiug. »nd evidence 26 (i) Such evidence and findings shall form 

to be put on record, part of the record in the suit ; and either party may, 
ObjectiouB to finding. within a time to be fixed by the Appellate Court, 

present a memorandum of objections to any finding. 


Determination of 
appeal. 


( 2 ) After the expiration of the period so fixed for 
presenting such memorandum the Appellate Court 
shall proceed to determine the appeal. 


Production additional 
evitlence in Appellalo 
Court. 


27 The parties to an appeal shall not be entitled 
to produce additional evidence, whether oral or docu- 
mentary, in the Appellate Court. But if— 


(a) the Court from whose decree the appeal is preferred has refused 
to admit evidence which ought to have been admitted, or 


Sec. 602. 


Sec 666. 


Sec. 666. 


Sec. 567. 


Sec. 668. 
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(5) the Appellate Court requires any document to be produced or any 
witness to be examined to enable it to pronounce judgment, or 
for any other substantial cause, 

the Appellate Court may allow such evidence or document to be produced, 
or witness to be examined. 

( 2 ) Wherever additional evidence Is allowed to be produced, by an 
Appellate Court, the Court shall record the reason for its admission. 

Sec. 660. 28. Wherever additional evidence is allowed to be produced, the 

Court may either take such evidence, or 
Mode of taking addi- ihe Court from whose decree the appeal is 

t ona evi enoe. preferred, or any other subordinate Court, to take 

such evidence and to send it when taken to the Appellate Court. 


Sec. 670. 


29. 


Points to be defined 
and recorded. 


Where additional evidence Is directed or allowed to be taken, the 
Appellate Court shall specify the points to which the 
evidence is to be confined, and record on its procee- 
dings the points so specified. 


Judgment in appeal. 


Sec. 671. Appellate Court, after hearing the parlies or their pleaders and 

- , ^ . , referring to any part of the proceedings, whether on 

i" ‘'>e Court from whose decree the .ppeaj 
IS preferred, to which reference may be considered 
necessary, shall pronounce judgment in open Court, either at once or on 
some future day, of which notice shall be given to the parties or their 
pleaders. 


Sec. 674. CouteuU, date and 
signature of judgment, 


81. The judgment of the Appellate Court shall 
be in writing and shall stale— 


Sec. 677. 


0. 68, r.4. 
(E. R.) 


(<i) the points for determination ; 

(^) the decision thereon ; 

(r) the reasons for the decision ; and 

(</) where the decree appealed from is reversed or varied, the relief 
to which the appellant is entitled : 

and shall at the time that it is pronounced be signed and dated by the 
Judge or by the Judges concurring therein, 

32. The judgment may be for confirming, varying or reversing the 
decree from which the appeal is preferred, or, if the 
parties to the appeal agree as to the form which the 
decree in appeal shall take, or as to the order to be 
made in appeal, the Appellate Court may pass a decree or make an order 
accordingly. 

88. The Appellate Court shall have power to pass any decree and 
_ t n ^ t order which ought to have been passed or 

Awea” further or other decree 

01 order as the case may require, and this power may 
be exercised by the Court notwithstanding that the appeal is as to part only 
of the decree and may he exercised in favour of all orauy of the respondents 
or parties, although such respondents or parties may not have filed any 
appeal or objection. 


What judgment may 
direct. 
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lllusiration, 

A oliimi a Bum of money os due to him from X or Y, and in a suit against both 
obtains a decree against X X. app«>al8 and A and Y arc respondents The Appellate 
Court decides in favour of X. It has povrer to pass a decree against Y. 


84. Where the appeal is heard by more Judges than one, any Judge 

j dissenting from the judgment of the Court shall state 

D.MenttoU«oord«l. 

should be passed on the appeal and he may stale his reasons for the same. 


860 . 576 . 


/Jrrrrr ift appeal, 

_ 38. (t) The decree of the Appellate Court shall 866 . 575 . 

decre? of bear date the day on which the judgment was 

pronounced. 

(a) The decree shall contain the number of the appeal, the names and 
descriptions of the appellant and respondent, and a clear specification of the 
relief granted or other adjudication made. 

( 3 ) The decree shall also state the amount of costs incurred in the 
appeal, and by whom, or out of what property, and in what proportions 
such costs and the costs in the suit are to be paid. 

(4) The decree shall be signed and dated by the Judge or Judges who 
passed it: 

Judge dissenting from Provided that where there are more Judges than 
Judgnuint need not sign one and there is a difference of opinion among them, 
d«oroe. it shall not be necesBary for any Judge dissenting 

from the judgment of the Court to sign the decree. 

Copies of Judgment 86 . Certified copies of the judgment and decree 866 . 585 . 
and decree to be fur- in appeal shall be furnished to the parties on appU- 
nished to parties. cation to the Appellate Court and at thtir expense. 

87. A copy of the judgment and of the decree, certified by the 

Certified copy of Appellate Court or such officer as It appoints in this 
decree to bo sont to behalf, shall be sent to the Court which passed the 
Court who^o decree decree appealed from and shall be filed with the 
appealed from. original proceedings in the suit, and an entry of the 

judgment of the Appellate Court shall be made in the register of civil J suits. 


ORDER XLII. 

Appeals from Appellate Decrees, 

1 . The rules of Order XLI shall apply, so far 
as may he, to appeals from Appellate decrees. 


ORDER XLIII. 

Appeals from Orders, 

1. An appeal shall lie from the following orders 860 . 588 ■ 
Appeals from orders, ^be provisons of section I04» namely];—- 
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(«) an order under rule lo of Order VII returning a plaint to be 
presented to the proper Court ; 

(^) an order under rule lo of Order VIII pronouncing judgment 
against a party ; 

(r) an order under rule 9 of Order IX rejecting an application {in 9, 
case open to appeal) for an order to set aside the dismissal 
of a suit ; 

{if) an order under rule 150! Order IX rejecting an application 
(in a case open to appeal) for an order to set aside a decree 
passed ex parte ; 

(f) an order under rule 4 of Order X pronouncing judgment against 
a party ; 

(/) an order under rule 21 of Order XI ; 

(ft) an order under rule 10 of Order XVI for the attachment of 
property : 

(A) an order under rule 20 of Order XVI pronouncing judgment 
against a party : 

(1) an order under rule 34 of Order XXI on an objection to the draft 
of a document or of an endorsement ; 

(j ) an order under rule 72 or rule 92 of Order XXI setting'aside or 
refusing to set aside a sale ; 

(K) an order under rule 9 of Order XXII refusing to set aside the 
abatement or dismissal of a suit ; 

(/) an order under rule 10 of Order XXII giving or refusing to 
give leave ; 

(«) an order under rule 3 of Order XXIII recording or refusing 
to record an agreement, compromise or satisfaction ; 

(w) an order under rule 2 of Order XXV' rejecting an application 
(in a case open lo appeal) for an order to set aside the dismissal 
of a suit ; 

{o) an order under rule 3 or rule 8 of Order XXXIV refusing to 
extend the time for the payment of mortgage-money ; 

(^) orders in interpleader-suit’^ under rule 3. rule 4 or rule 6 of 
Order XXXV ; 

(7) an order under rule 2, rule 3 or rule 6 of Order XXXVIII ; 

(r) an order under rule i, rule 2, rule 4 or rule 10 of Order 
XXXIX ; 

(j) an order under rule i or rule 4 of Order XL ; 

(/) an order of refusal under rule 19 of Order XLI to re-admit, or 
under rule 21 of Order XLI to re-hear, an appeal ; 

(i/'i an order under rule 23 of Order XLI remanding a case where 
an appeal would lie from the decree of the Appellate Court ; 

(») an order made by any Court other" than a High Court refusing 
the grant of a certificate under rule 6 of Order XLV ; 

(wf) an order under rule 4 of Order XLVII granting an application 
for review. 



0. XLV. r. 4.] 


THE K1R8T SCHEDULE. 


oclxv 


Prooedure. 


2. The rules of Order XLI shall apply so far as Sao. Efi« 
may be, to appeals from orders 


ORDER XLIV. 

Pauper Appeals. 

1. Any person entitled to piefer an appeal, who is unable lo pay the Sao. 

Who may appt'Al an fee required for the memorandum of appeal, may 

present an application accompanied by a memoran- 
dum of appeal, and may be allowed to appeal as a pauper, subject, in all 
matters including the presentation of such application, to the provisions 
relating to su'ls by paii]>ers, in so far as those provisions are applicable : 

Provided that the Court shall reject the application unless, upon a 
Prooodiufl on applioa- perusal thereof and of the judgment and decree 
tinn for a(1miB«jion of appealed from, it sees reason to think that the decree 
appeal. is contrary to law or to some usage having the force 

of law, or is otherwise erroneous or unjust. 

2. The inquiry into the pauperism of the applicant may be made Seo. 893. 

either by the Appellate Court or under the orders 
Inquiry into pau- Appellate Court by the Court from whose 

^®”*”** decision the appeal is preferred : 

Provided that, if the applicant was allowed to sue or appeal as a pauper 
in the Court from whose decree the appeal is preferred, no further inquiry 
in respect of his pauperism shall he necessary, unless the Appellate Court 
sees cause to direct such inquiry. 


ORDER XT-V. 


Appeals to the Kiftff in Counril. 


In ibis Order, unless there is soniclhing repugnant in the subject Sec. 899e 
or context, the expression decree shall include 
a final order. 


1 . 


‘ TWreo " riofinorl. 


Applioaiion to Court 
whoBo decree complain- 
ed of 


2. Whoever desires to appeal to His Majesty in 893. 
Council shall apply by petition to the Court whose 
decree is complained of. 


8. (0 Every petition shall state the grounds of appeal and pray for Seo. 600. 
a certificate either that, as regards amount or value 
Certifipste an to value mature, the case fulfils the requirements of sec- 

tion 1 10 , or that it is otherwise a fit one for appeal 
to His Majesty in Council. 

( 2 ) Upon receipt of such petition, the Court shall direct notice to be 
served on the opposite party to show cause why the said certificate should 
not be granted. 


4. For the purposes of pecuniary valuation, suits involving substantially 
the same questions for determination and decided by 
Consolidalinn nf the same judgment may be consolidated : but suits 


Mew. 


Huitn, 


decided by separate judgments shall not be consol i- 
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dated, notvithitudlng ttot tber involve aabituttaUr tin lute queflloiia flat 
determinailott, 

ll«w. S. In the event of any dispute arising between the parttea M to the 
RemiMian ol depute amount or value of the subject-matter of the suk in 
to Court of first in- the Court of first instance, or as to the a|n<ynnt or 
value of the subject-matter in dispute on appeal to 
His Majesty in Council, the Court to which a petition for a certificate is 
made under rule a may, if it thinks fit. refer such dispute for report to the 
Court of first instance, which last-mentioned Court shall proceed to deter- 
mine such amount or value and shall return its report together with the 
evidence to the Court by which the reference was made. 


See. Ml. 

oeriifioate. 


6. Where such certificate is refused, the petition 
shall be dismissed. 


8eo. 602. (0 Where the certificate is granted, the applicant shall, within 

Security and deposit six months from the date of the decree complained 

required on grant of of, or within six weeks from the date of the grant of 

oertifioate. the certificate, whichever is the later date, — 

(a) furnish security for the costs of the respondent, and 
(d) deposit the amount required to defray the expense of translating, 
transcribing, indexing and transmitting to His Majesty in Council 
a correct copy of the whole record of the suit, except — 

(/) formal documents directed to be excluded by any order of 
His Majesty in Council in force for the time being; 

(s) papers which the parties agree to exclude ; 

(3) accounts, or portions of accounts, which the ofiicer 
empowered by the Court for that purpose considers un- 
necessary, and which the parlies have not specifically ask- 
ed to be included ; and 

(4) such other documents as the High Court may direct to be 
4 excluded. 

(a) Where the applicant prefers to print in India the copy of the record, 
except as aforesaid, he shall also, within the time mentioned in sub-rule (1), 
deposit the amount required to defray the expense of printing such copy. 


, ^ ^ , 8. Where such security has been furnished and 

deposit made to the euiifaction of the Court, the 
^ Court shall— 

(a) declare the appeal admitted, 

{b) give notice thereof to the respondent, 

(^) transmit to His Majesty in Council under the seal of the Court a 
correct copy of the said record, except as aforesaid, and 

((/) give to either party one or more authenticated copies of any of 
the papers in the suit on his applying therefor and paying the 
reasonable expenses incurred in preparing them. 


8eo. 606. 0 . At any time before the admission of the appeal, the Court may, 

upon cause shown, revoke the acceptance of any 
lanw^^^ourUy security, and make further directions thereon. 
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{town to « 4 «r 10- Wh«ra at anjr time kfter the admiwiott et an Me. Mi. 

fttrtbor li^ty or appeal but liefore the transmiattion of the copy of the 
payniMit record , except as aforesaid, to His Majesty in Council, 

such security appears inadequate. 

Of further payment is required for the purpose of translating, .transcrib- 
ing. printing, indexing or transmitting the copy of the record, except as 
aforesaid, 

the Court may order the appellant to furnish within a time to be fixed 
by the Court,, other and sulfiLieut security, or to make, within like time, the 
required payment. 

11. Where the appellant fails to comply with 8 eo.M 0 i 
• with pfoceedings shall be stayed, 

and the appeal shall not proceed without an order in this behalf of His 
Majesty in Council, 

and in the meantime execution of the decree appealed from shall not be 
stayed. 

12* When the copy of the record, except as aforesaid, has been 8coi607t 
transmitted to His Majesty in Council, the appellant 
d wit may obuin a refund of ilic balance tif any) of the 

' amount which he iias deposited under rule 7 . 


18. (0 Notwithstanding the grant of a certificate for the admission 8co« 608* 
of any appeal, the decree appealed from shall be 
Powers of Court pend- unconditioiully executed, unless the Court otherwise 
ingappea. directs. 


(s) The Court may, if it thinks fit, on special cause shown by any party 
interested in the suit, or otherwise appearing to the Court,— 

(a) impound any moveable property in dispute or any part thereof, or 
(d) allow the decree appealed from to be executed, taking such 
security from the respondent as the Court thinks fit for the due 
performance of any order which His Majesty % Council may 
make on the appeal, or 

(r) stay the execution of the decree appealed from, taking such secu- 
rity from the appellant as the Court thinks fit fur the due per- 
formance of the deciee appealed from, or of any order which His 
Majesty in Council may make on the appeal, or 
(d) place any party seeking the assistance of the Court under such 
conditions or^ give such other direction respecting the subject- 
matter of the appeal, as it thinks fit, by the appointment of a 
receiver or othciwisc. 


14. (i) Where at any time during the pendency of the .ippeal the 8 e 0 i 
security furnished by either parly appears inadequate, 
Inorearo of^^seounty application of the other parly, 

oon in eq a . require furtlier security. 

( 2 ) In default of such further security being furnished as required by 
the Court,— 

(fl) if the original security was furnished by the appellant, the Court 
may, on the application of the respondent, execute the decree 
appealed from as if the appellant had furnished no such security ; 
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See. #10. 


800. #11. 


See. #17. 


8ao. #18. 


(b) if the original security was furnished by the respondent, the Court 
shall, so far as may be practicable, stay the further execution of 
the decree, and restore the parties to the position in which they 
respectively were when the security which appears inadequate 
was furnished, or give such direction respecting the subject^ 
matter of the appeal as it thinks fit. 

16. (i) Whoever desires to obtain execution of any order of His 

Prooedure to enforce Majesty in Council shall apply bv petition, accom- 

ordera of King in panied by a certified copy of the decree passed or 

Counoil. order made in appeal and sought to be executed, to 

the Court from which the appeal to His Majesty was preferred. 

( 2 ) Such Court shall transmit the order of His Majesty in Council to 
the Court which pa<tsed the first decree appealed from, or to such other 
Court as His Majesty in Council by such order may direct, and shall (upon 
the application of either party) give such directions as may be required for 
the execution of the same ; and the Court to which the said order is so 
transmitted shall execute it accordingly, in the manner and according to the 
provisions applicable to the execution of its original decrees. 

( 3 ) When any monies expressed to he payable in British currency are 
payable in India under such order, the amount so payable shall be estimated 
according to the rate of exchance for the time being fixed at the date of the 
making of the order' by the Secretary of State for India in Council with the 
concurrence of the Lords Commissioners of His Majesty’s Treasury for the 
adjustment of financial transactions between the Imperial and the Indian 
Governments. 


16. The orders 

Appeal from order 
relating to execution. 


made by the Court which executes the order of His 
Majesty in Council, relating to such execution, shall 
be appealable in the same manner and subject to the 
same rules as the orders of such Court relating to 


the execution nf its own decrees. 


ORDER XLVI. 

Rtfermct, 

1 , Where, before or on the hearing of a suit or an appeal in which the 

decree is not subject to appeal, or where, in the 
t IIMi^Court execution of any such decree, any question of law or 

^ ^ ■ usage having the force law arises, on which the 

Court trying the suit or appeal, or executing the decree, entertains reason- 

able doubt, the Court may, either of its own motion or on the application of 
any of the parties, draw up a statement of the facts of the case and the point 
on which doubt is entertained, and refer such statement with its own opinion 
on the point for the decision of the High Court. 

2. The Court may eiliier stay the proceedings or proceed in the case 
Court may paB 6 notwithstanding such reference and may pass a 

decree contingent upon decree or make an order contingent upon the deci- 

deoiBion of High Court, sion of the High Court on the point referred ; 

but no decree or order shall be executed in any case in which such 
reference is made until the receipt of a copy of the judgment of the High 
Court upon the reference. 
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Judgment of High S- The High Court, after hearing the parties if See. . 
Court to be transmitted they appear and desire to be heard, shall decide the 

and Mse disposed of point so referred, and shall transmit a copy of its 
aooordingly. judgment, under the signature of the Registrar, to the 

Court by which the reference was made ; and such Court shall, on the 
receipt thereof, proceed to dispose of the case in conformity with the decision 
of the High Court. 


Costs of reference to 
High Court. 


4 . The costs (if any) consequent on a reference 8e0t •M. 
for the decision of the High Court shall be costs in 
the case. 


6. Where a case is referred to the High Court 
under rule i , the High Court may return the case for 
amendment, and may alter, cancel or set aside any 
decree or order which the Court making the reference has passed or made 
in the case out of which the reference arose, and make such order as it 
thinks fit. 


Power to alter, etc., 
decree of Court making 
^reference. 


8eo. eil. 


Power to refer to <') judgment a a... 

High Court quettioQ. a* Court in which a suit has been instituted doubts M«A. 
to jurisdiction in small whether the suit is cognizable, by a Court of Small 
Causes or is not so cognizable, it may submit the 
record to the High Court with a statement of its reasons for the doubt as to 
the nature of the suit. 


(a) On receiving the record and statement, the High Court may 
order the Court either to proceed with the suit or to return the plaint for 
presentation to such other Court as it may in its order declare to be competent 
to take cognizance of the suit. 

7 . (i) Where it appears to a District Court that a Court subordinate 
-o rs- . thereto has by reason of erroneously holding a suit 

Court to ..Lit to* Ti to be cognizable by a Court of Small Causes or not 

vision proceedings had to be so cognizable, failed to exercise a jurisdiction 

pder mistake as to vested in it bylaw, or exercised a jurisdiction not so 

jurisdiction in small vested, the District Court may, and if required by a 

party shall, submit the record to the High Court 
with a statement of its reasons for considering the opinion of the subordinate 
Court with respect to the nature of the suit to be erroneous. 

(2) On receiving the record and statement the High Court may make 
such order in the case as it thinks fit. 

(3) With respect to any proceedings subsequent to decree in any case 
submitted to the High Coqft under this rule, the High Court may make such 
order as in the circumstance appears to it to be just and proper. 

(4) A Court subordinate to a District Court shall comply with any 
requisition which the District Court may make for any record or informa- 
tion for the purposes of this rule. 


M#a. 


ORDER XLVII. 

Review. 

1 . (1) Any person considering himself aggriev- Seo. eZS* 

Application for re- j 

view of judgment. 
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Beo. 624. 

Bea 625. 

K Bee. 626. 


Beo. 627. 




(e) by e decree or order from which an appeal is allowed, but from 
which no appeal has been preferred. 

(b) by a decree or order from which no appeal is allowed, or 

(c) by a decision on a reference from a Court of Small Causes, 

and who from the discovery of new and important matter or evidence 
which after the exercise of due diligence, was not within his knowledge or 
could not be produced by him at the time when the decree was passed of 
Older made, or on account of some mi:»taae or error apparent on the face of 
the record, or for any otlier snfficieiu reason, desires to obtain a review of 
the decree passed or order made against him, may apply for a review of 
judgment to the Court which passed the decree or made the order. 

(s) A party who is not appealing from a decree or order may apply for 
a review of judgment notwithstanding the pendency of an appeal by some 
other party except where the ground of such appeal is common to the applicant 
and the appellant, or when, being respondent, tie can present to the Appel- 
late Court the case on whicti he applies for the review. 


2 An application for review of a decree or order of a Court, not be- 
. ing a High Court, upon some ground other than 
Towhoniapphofl^w^^^^^ the discovery of such new and important matter or 
for rovew m.y he n,.ile. ^ existence 

of a clerical or arithmetical mistake or error apparent on the face of the 
decree, shall be made only to the Judge who passed the decree or made 
the order sought to be reviewed ; but any such application may, if the 
Judge who passed the decree or made the order has ordered notice to Issue 
under rule 4, sub- rule (2), proviso (a), be disposed of by his successor. 


Form of applioitiona 
for review. 


Application where 
rejected. 


Application whoi'o 
granted. 

Provided that— 


8 . The provision^ as to the form of preferring 
appeals shall apply, muiatis mutandis ^ to applications 
for review. 

4 . ( t) Where it appear^ to the Court that there is 
not sufficient ground fur a review, it shall reject the 
application. 

(5) Where the Court is of opinion that the appli- 
cation fur review should be granted, it shall grant 
the same : 


(a) no such application shall be granted without previous notice to 
the opposite party, to enable him to appear and be heard in 
support of the decree or order, a review of which is applied for : 
and 


{h) no such application shall be granted on the ground of discovery 
of new matter or evidence which the applicant alleges was not 
within his knowledge, or could not be adduced by him when 
the decree or order was passed or made, without strict proof 
of such allegation. 

5. Where the Judge or Judges, or any one of the Judges, who 
passed the decree or made the order, a review of 
which is applied for, continues or continue attached 
to the Court at the time when the application for a 
review is presented, and is not or are not precluded 
by absence or other cause for a period of six months next after the applica- 
tion from considering the decree or order to w hich the application refers 


Appliuatiun for review 
in Court oonaistiiig of 
two or moro Judgen. 
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nwh Judge or Judges or any of them shall hear the application, and no 
other Judge or Judges of the Court shall hear the same. 


AppUoation where 
rejeoted, 

(^) Where there is 
opinion of the majority. 


6 . (/) Where the application for a review ia Sea 628. 
heard by more than one Judge and the Court is 
equally divided, the application shall be rejected, 
a majority, the decision shall be according to the 


Order of rejeotion not (') An order of the Court rejecting the ap- 800.890. 

appealable. Objeotiona plication shall not be appealable ; but an order 
to order granting appli- granting an application may be objected to on the 
ground that the application was— 

(a) in contravention of the provisions of rule a, 

(^) in contravention of the provisions of rule 4, or 
(c) after the expiration of the period of limitation prescribed therefor 
and without sufficient cause. 

Such objection may be taken at once by an appeal from the order gran- 
ting the application or in any appeal from the final decree or order passed 
or made in the suit. 

(a) Where the application has been rejected in consequence of the 
failure of the applicant to appear, he may apply for an order to have the 
rejected application restored to the file, and, where It is proved to the satis- 
faction of the Court that he was prevented by any sufficient cause from 
appearing when such application was called on for hearing, the Court shall 
order A to be restored to the file upon such terms as to costs or otherwise 
as it thinks fit, and shall appoint a day for hearing the same. 

(}) No order shall be made under sub-rule (s) unless notice of the 
application has been served on the opposite party. 

8. When an application for review is granted, a baq aqq 
Registry of yplica- thereof shall be made in the register and the 

fctf^re^hoaifnff. °*^^**^ Court may at once re-l»car the case or make such 
order in regard to the re-hearing as it thinks fit. 

9. No application to review an order made on an application Seo. 629, 
Bar of oertaiu appli- for a review or a decree or order passed or made last para* 
cation. on a review shall be enieriained. ^ 


ORDER XLVIII. 
MisreJlaneous, 


Process to be served 
at expense of party 
issuing. 


1 . (i) Every process issued under this Code 
shall be served at the expense of the party on whose 
behalf it is issued unless the Court otherwise 
directs. 


Baa 93. 


(a) The court-fee chargeable for such service shall be paid within 

^ . a lime to be fixed before the process is issued. 

Costs of servioe. ^ 


2. All orders, notices and other documents required by this Code Seo. 94. 
Ofdors and notices to be given to or served on any person shall be 
how served. served in the manner provided for the service of 


summons. 
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fitoo. 644. 8. The forms given in the appendiceSi with such variation 

circumstances of each case may require, shall be 
Uw of forme m ap- purposes therein mentioned. 


ORDER XLIX. 


Char Ur td High Courts, 

8eo. 636. 1. Notice to produce documents, summonses to witnesses, and every • 

other judicial process issued in the exercise of the 
oe8^of“lKi!h civil jurisdiction of the High Court, and of 

its matrimonial, testamentary and intestate jurisdic- 
tions, except summonses to defendants, writs of execution and notices to 
respondents may be served by the attorneys in the suits, or by persons 
employed by them, or by such other persons as the High Court, by any 
rule or order, directs. 


New. Nothing in this schedule shall be deemed to limit or otherwise 

affect any rules in force at the commencement of 
0lS3 !*»'* Code for the taking of evidence or the rerord- 

ing of judgments and orders by a Chartered High 

Court. 


Seo. 638. 


The following rules shall not apply to any Chartered High Court 
in the exercise of its ordinary or extraordinary 
original civil jurisdiction, namely 


3 . 


Application ol rules. 


(1) rule 10 and rule ii, clauses (b) and (f), of Order Vll ; 

(2) rule 3 of Order X ; 


(3) rule 2 of Older XVI ; 

(4j rules 5, 6, 8, 9, 10, 1 1, 13, 14, 15 and 16, so lar as relates to the 
manner of taking evidence of Older Will ; 

(5) rules I to 8 of Order XX ; and 

(6) rules 7 of Order XXXlll (so far as relates to the making of a 
memorandum) ; 


and rule 35 of Order XLl shall not apply to any such High Court 
in the exercise of its appellate jurisdiction. 


ORDER L. 

Provincial Small Cause Courts, 

1. The provisions hereinafter specified shall not extend to Courts 
New. Vro, inoUl Small Ca««. 

Act, IX of 1887, or to Courts exercising the jurisdic- 
tion of a Court of Small Causes tinder that Act, 

that is to say— 

(a) so much of this schedule as relates to— 

(0 suits excepted from the cognizance of a Court of Small 
Causes or the execution of decrees in such suits 
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fiO the execution of decrees against immoveable property or 
the interest of a partner in partnership property ; 

(ill) the settlement of Issues ; and 

(^) the following rules and ordersi*- 

Order II. r. i (frame of suit) ; 

Order r. 3 (record of examination of parties ); 

Order XV, except so much of rule 4 as provides for the 
pronouncement, at once of judgment ; 

Order XVIII, rules 5 to is (evidence) ; 

Orders XLI to XLV (appeals) ; 

Order XLVII, rules a, 3, 5, 6, 7 (review) ; 

Order LI. 


ORDER LI. 

Presidency Small Cause Courls. 

1. Save as provided in rules a a and 33 of Order V, rules 4 and 7 of 
Small 4 ©f Oidcr XXVI and by the 

OeuirCOTffto. Presidency Small Cause Court, Act. XV of i88a, this 

schedule shall not extend to any suit or proceeding 
in any Court of Small Causes established In the towns of Calcutta, Madras 
and Bombay.* 


* The Appendix will be found in the Second Volume in its proper pUoe. 




New. 




THE SECOND SCHEDULE. 


ARBITRATION. 


Arbitration in suits. 


1. (i) Where in ^ny suit all the parties interested agree that any matter in . 
p rfu. f .ntf diffcrcnce between them shall be referred to arbitration, 

rariies to suit may before judgment is pronounced, 

apply to the Court for an order of reference. 


apply for order of refer- 
ence. 


(2) Every such application shall be in writing and shall state the matter 
sought to be referred. 


Appointment of at hi 
trator. 


2. The arbitrator shall be appointed in such 
manner as may be agreed upon between the parties. 

8. (0 The Court shall, by order, refer to the arbitrator the matter in differ- 
Older of refewnce. "^ich he is required to determine, and shall fix 

such time as it thinks reasonable for the making of the 
award, and shali specify such time in the order. 

( 2 ) Where a matter is referred to arbitration, the Court shall not, save in the 
manner and to the extent provided in this schedule, deal with such matter in the 
same suit. 


860 . 807 . 


860 . 808 . 


Where reference is to 
two or more, order to 
provide for differenco of 
opinion. 


4. (i) Where the reference is to two or more arbi- - 
tralors, provision shall be made in the order for a differ- 
ence of opinion among the arbitrators— 


(r{) by the appointment of an umpire ; or 

{b) by declaring that , if the majority of the arbitrators agree, the decision 
of the majority shall prevail ; or 
(r) by empowering the arbitrators to appoint an umpire ; or 

(d) otherwise as miy be agreed between the parties or, if they cannot 
agree, as the Court may determine. 

( 2 ) Where an umpire is appointed, the Court shall fix such time as it thinks 
reasonable for the making of his award in case he is required to act. 


Power of Court to 
appoint arbitrator in 
oertain oases. 


6. ( 1 ) In any of the following cases, namely 


860 . 810 . 


(a) where the parties cannot agree within a reasonable time with respect to 
the appointment of an arbitrator, or the person appointed refuses to 
accept the office of arbitrator, or 

(b) where an arbitrator or umpire— 

(t) dies, or 

(fi) refuses or neglects to act or becomes incapable of acting, or 

leaves British India in circumstances showing that he will probiflb* 
ly not return at an early date, or 


860 . 
807 ( 2 ) 


866 . 810 . 
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See. Sill (^) ^here the arbitrators are empowered by the order of reference to ap- 
point an umpire and fail to do so, 

any party may serve the other party or the arbitrators, as the case may be, 
with a written notice to appoint an arbitrator or umpire. 

(2) If, within seven clear days after such notice has been served or such 
further time as the Court may in each case allow, no arbitrator or no umpire is 
appointed, as the case may be, the Court may, on application by the party who 
gave the notice, and after giving the other party an opportunity of being heard, 
appoint an arbitrator or umpire or make an order superseding the arbitration 
» and in such case shall proceed with the suit. 


9tl0i Sl£« Powers of arbitrator 
or umpire appointed 
under paragraph 4 or 5. 


6. Every arbitrator or umpire appointed under 
paragraph 4 or paragraph 5 shall have the like powers 
as if his name had been inserted in the order ot refer- 
ence. 


Saa bib o (i) The Court shall isifhe the same prtmses 

Summoning witnesses to the parties and witness whom the arbitrator or umpire 
and detaui- desires to examine, as the Court may issue in suits tried 

before it. 


(2) Persons not attending in accordance with such process, or making any 
other default, or refusing to give theii evidence, or guilty of any contempt to the 
arbitrator or umpire during the investigation of the matters referred, shall be 
subject to the like disadvantages, penalties and punishments, by order of the 
Court on the representation of the arbitrator or umpire, as they would incur for 
the .like offences in suits tried before the Court. 


80Oi EMa 8. Where the arbitrators or the umpire cannot complete the award within 
„ . * , the period specified in the order, the Court may, if it 

Kxteuiioti of time for . jhjnks fit, cither allow further time, and from time to 
inoking award. cither before or after the expiration of the period 

fixed for the making of the award, enlarge such period ; or may majke an order 
superseding the arbitration and in such case shall proceed with the suit. 


BaOa ElEa Whore umpire may 
arbitrate io lieu uf arhi- 
Iratore, 


9. Where an umpire has been appointed, he may 
enter on the reference in the place of the arbitrators, 


(n) If they have allowed the appointed time to expire without making an 
award, or 


(h) if they have delivered to the Court or to the umpire a notice in writing 
stating that they cannot agree. 


Seo. 516. 10. Where an award in a suit has been made, the persons who made it 

... shall sign it and cause it to be filed in Court, together 
Award to be sigued depositions and documents which have been 

and niea. taken and proved before them ; and notice of the filing 

shall be given to the parties. 


Beo. EI7. 


11. Upon any reference by an order of the Court, the arbitrator or umpire 
1^® l®ave of the Court, state the award as to 
or thereof in the form of a special 

^ by i.rb.tr»tor. or of the Court, and the Court ri«ll 

^ * deliver its opinion thereon, and shall order such opinion 

to be added to and to form part of the award. 


•eo. SM. jw to modify or 

oorrixit award. * ’ « 

(a) where it appears that a part of the award is upon a matter not referred 
to arbitration and such part can be separated from the other part and 
does not affect the decision on the matter referred ; or 
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(^} where the award is imperfect in form, or contains any otf&ioos error 
which can be amended without aflfecfing such decision ; or 

(c) where the award contains a clerical mistake or an error arising from an Maw. 
accidental slip or omission. 


13. The Court may also make such order as it thinks fit respecting the 8ao« 519. 
nm costs 6f thc arbitration where any question arises respec- 

arWfcrfttion ^ ^'”8^ s«ch costs and the award contains no sufficient 

provision concerning them. 


Where awArd nv award Or any Seo. 520. 

matter referred to arbi- referred to arbitration to the re*ronsideraiion of 

tration may be remit* arbitrator or umpire, upon such terms as it 

ted. ^ thinks fit,— 


(a) where the award has left undetermined any of the matters referred to 
arbitration, or where it determines any matter not referred to arbitra- 
tion, unless such matter can be separated without .afferting’ihe deter- 
mination of the matters referred ; 

where the award is so indefinite as to be incapable of execution ; 

(^) where an objection to the leg.ality of the award is apparent upon the 
face of it. 

. . 16. (i) An award remitted under paragraph 14 SwO. 521. 

Grounds for setting becomes void on failure of the arbitrator or umpire to 

aside award. re-consider it. But no award shall be s^t aside except on 

one of the following grounds, namely': - 

(d) corruption or misconduct of the arbitrator or umpire. 

id) either party having been guihy of fraudulent concealment of any matter 
which he ought to have disclosed, or of wilfully misleading or deceiv- 
ing the arbitrator or umpire ; 

(c) the award having been made after thc issue of an order by the Court su- 
perseding the arbitration and proceeding with the suit or after the .expi- 
ration of the period allowed by the Court, or being otherwise invalid. 

( 2 ) Where an award becomes void or is set aside under clause (i), the Court 
shall make an order superseding the arbitration and in such case shall proceed 
with the suit. 

16. (i) Where the Court sees no cause to remit the award or any of the 800. 522. 

matters referred to arbitration for re-consideration in 
Judgment to bo ao- manner aforesaid, and no application has been made to 
oordinato award. award, or the Court has refused such ap- 

plicatiot^ the Court shall, after the time for making such application has expired, 
proceed to pronounce judgment according to the award. 

( 2 ) Upon the judgment so pronounced a decree shall follow, and no appeal 
shall lie from such decree except in so far as the decree is in excess of, or not in 
accordance with, the award 

Order of reference on afreemenfs to refer, 

17. (i) Where any persons agree m writing that any difference between 8eo. 523. 
them shall be referred to arbitration, the parties to the 
agreement, or any of them, may apply to 
having jurisdiction in the matter to which the 
relates, that the agreement be filed in Court. 


anv Court 
agmment 


Application to file 
Court agreement 
refer to arbitration. 
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(2} The application shall be in writing and shall be numbered and registered 
as a suit between one or more of the parties interested or claiming to be interest- 
ed as plaintiff or plaintiffs, and the others or other of them as defendants or 
defendant, if the application has been presented by all the parties, or, if otherwise, 
between the applicant as plaintiff and the other parties as defendants. 

(3) On such application being made, the Court shall direct notice theredf to 
be given to all the parties to the agreement, other than the applicants, requiring 
such parties to show cause, within the time specified in the notice, why the agree- 
ment should not be filed. 

(4) Where no sufficient cause is shown, the Court shall order the agreement 
to be filed, and shall make an order of reference to the arbitrator appointed in ac- 
cordance with the provisions of the agreement or, if there is no such provision 
and the parties cannot agree, the Court may appoint an arbitrator. 


Now ^’^y agreement to refer to arbitration, or any person 

* f ‘f h claiming under him, institutes any suit against any other 

party to the agreement, or any person claiming under 

to refer to erbftration. *'•'"> *“ “V ^ 

party to such suit may, at the earliest possible oppor- 
tunity and in all cases where issues are settled at or before such settlement, apply 
to the Court to stay the suit ; and the Court, if satisfied that there is no sufficient 
reason why the matter should not be referred in accordance with the agreement to 
refer to arbitration, and that the applicant was, at the time when the suit was 
instituted and still remains, ready and willing to doAll things necessary to the 
proper conduct of the arbitration, may make an order staying the suit. 


See. 5M. 


Provisious spplloablo 
to prooeedings under 
paragraph 17 . 

to the award and to the 


19 . The foregoing provisions, so far as they are 
consistent with any agreement Bled under paragraph 17, 
shall be applicable 10 all proceedings under the order of 
reference made by the Court under that paragraph, and 
decree following thereon. 


Arbitration without the intervention of a Court. 

Filina award in (0 Where any matter has been referred to 

Seo. 828. matter referred to ar- without the intervention of a Court, and an 

bitratioii without inter- thereon, any person interested in 

ventioii of Court. the award may apply to any Court having jurisdiction 

over the subject-matter of the award that the award be 

Bled in Court. 

(2) The application shall be in writing and shall be numbered and registered 
as a suit between the applicant as plaintiff and the other parties as defendants. 

(3) Court shall direct notice to be given to the parties to the arbitration 
other than the applicant, requiring them to show cause, within a time specified, 
why the award should not be Bled. 


Beo. 826. Where the Court is satisfied that the matter has been referred to 

arbitration and that an award has been made thereon 
auSi aw^™* and where no ground such as is mentioned or referred to 
in paragraph 14 or paragraph 15 is proved, the Court 
shall order the award to be filed and shall proceed to pronounce judgment ac- 
cording to the award. 

(2) Upon the judgment so pronounced a decree shall follow, and no appeal 
shall lie from such decree except in so far as the decree is in excess pf or not in 
accordance with the awgrd. 


Filing 
ment of 



Fkn.81.] 


THE SECOND SCHEDULE. 


odniz 


Bnladon of oertain 
words io the Speeifio 
ReUef Aot, 1S77. 


22. The last thirty>seven words of Nction ai of 
the Specific Relief Act, 1877 , shall not apply to any 
agreement to refer to arbitration, or to any award, to 
which the provisions of this schedule apply. 


28. The forms set forth in the Appendix, with such variations as the 
Fonus circumstances of each case require, shall be used for 

' the respective purposes therein mentioned.* 


tfevi 


Mev. 


* The Appendix will be found in the 2nd Tul. in its proper place. 





THE THIRD SCHEDULE 


^ Execution or Decrees by Collectors. 


Powers of Collector. 


1. Where the execution of a decree has been trans- 
ferred to #ie Collector under section 68, he may 


(a) proceed as the Court would proceed when the sale of immoveable 
property is postponed in order to enable the judgment- debtor to raise 
the amount of the decree ; or 


{d) raise the amount of the decree by letting in perpetuity, or for a term, 
on payment of a premium, or by mortgaging, the whole or any part of 
the property ordered to be sold ; or 

(c) sell the property ordered to be sold or so much thereof as may be 
necessary. 


See. 321. 


2. Where the execution of a decree, not being a decree ordering the sale of 860. 322. 
« , . n II * immoveable property in pursuance of a contract specifi- 

insp ai es. payment of money in satisfaction of which the Court has 

ordered the sale of immoveable property, has been so transferred, the Collector, 
if, after such inquiry as bethinks necessary, h^ has reason to believe that all the 
liabilities of the judgment-debtor can be discharged without a sale of the whole 
of his available immoveable property, may proceed as hereinafter provided. 


'Notice to be given to 
decree-holders and to 
persons having olaimH 
on property. 


3. (i) In any such case as is referred to in para- 
graph 2 , the Collector shall publish a notice, allowing a 
period of sixty days from the date of its publication for 
compliance and calling upon - 


(a) every person holding a decree for the payment of money against the 
judgment-debtor capable of execution by sale of his immoveable- 
property and which such decree-holder desires to have so executed, 
and every holder of a decree for the payment of money in execution 
of which proceedings for the sale of such property aie pending, to 

J iroduce before the Collector a copy of the decree, and a certificate 
rom the Court which passed or is executing the same, declaring the 
amount recoverable there-under ; 

{b) every person having any claim on the said property to submit to the 
Collector a statement of such claim, and t ) produce the documents 
(if any) by which it is evidenced. 

( 2 ) Such notice shall be published by being affixe 1 on a conspicuous part of 
the court-house of the Court which made the original order for sale, and such 
other places (if any) as the Collector thinks fit ; and where the address of any 
such decree-holder or claimant is known, a copy of the notice shall be sent to 
him by post or otherwise. 


Boo. 
322 A. 


(i) Upon the expiration of the said period, the Collector shall appoint 
a day for hearing any representations which the judg- 
ment-debtor and the decree-holders or claimants (it any) 
may desire to make, and for holding such inouiry as he 
may deem necessary for informing himselr as to the 
nature and extent of such decrees and claims and of the 
judgment-debtor’s immoveable property, and may, from 
time to time, adjourn such hearing and inquiry. 


Amount of deoree for 
payment of money to be 
asoertained, andimmo- 
veablo property availa- 
blefor their satisfaction. 


8eo. 
322 B. 
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(2) Wher« there is no dispute as to the fact or extent of the liability of the 
judgment-aebtor to any of the decrees or claims of which the Collector is inform- 
ed, or as to the relative priorities of such decrees or claims, or as to the liability 
of any such property for the satisfaction of such decrees or claims, the Collector 
shall draw up a statement, specifying the amount to be recovered for the discharge 
of such decrees, the order in which such decrees and claims aie to be satisfira, 
and the immoveable property available for that purpose. 

(3) Where any such dispute arises, the Collector shall refer the same/ with 
a statement thereof and his own opinion thereon, to the Court which made the 
original order for sale, and shall, pending the reference, stay proceedings relating 
to the subject thereof. The Court shall dispose of the dispute if the' matter 
thereof is within its jurisdiction, or transmit the case to a competent Court for 
disposal, and the final decision shall be communicated to the-Collector, who shall 
then draw up a statement as above provided in accordance with such decision. 


8ao. 
322 C. 


5 . The Collector may, Instead of himself issuing the notices and holding 
«Ti T.- . • . ^be inquiry required by paragraphs 3 and 4, draw up a 

Whoro District Court statement specifying the circumstances of the Judgment- 

rfi inZrv" ^ ^ immoveable property so far L they 

“ *1 >• arc known to the Collector or appear in the records of 

his office, and forward such statement to the District Court ; and such Court 
shall thereupon issue the notices, hold the enquiry and draw up the statement 
required by paragraphs 3 and 4 and transmit such statement to the Collector. 


See. 
322 9. 


6. The decision 

Effect of decision of 
Court as to dispute. 


by the Court of any dispute arising under paragraph 4 or 
paragraph 5 shall, as between the parties thereto, 
have the force of and be appealable as a 
decree. 


« ^ , r 1- j * 7 . (i) Where the amount to be recovered and the 

See. 323. Scheme for liquiaa- property available have been determined as provided in 

moiit^of^nioney paragraph 4 or paragraph 5, the Collector may,— 

(a) if it appears that the amount cannot be recovered without the sale of 
the whole of the property available, proceed to sell such property ; or, 

(h) if it appears lhal the amount with interest (if any) in accordance with 
the decree, and, when not decreed, with interest (if any) at such rate 
as he thinks reasonable, may be recovered without such sale, raise 
such amount and interest (notwithstanding the original order for 
sale 

(i) by letting in perpetuity or for a term, on payment of a premium, the 
whole or any part of the said property ; or 

(w) by mortgaging the whole or any part of such property ; or 

(lit) by selling part of such property ; or 

(/r) by letting on form, or managing by himself or another, the whole or 
any part of such property for any term not exceeding twenty years 
from the date of the order of sale ; or 

(v) partly by one f such modes, and partly by another or other of such 
modes. 

(2) For the purpose of managing the whole or any part of such property 
the Collector may exercise all the powers of its owner. 

(3) For the purpose of improving the saleable"].* value of the property 
available or an)^ part thereof, or rendering it more suitable for 
letting or managing, or for preserving the property from sale in 
satisfaction of an incumbrance, the Collector may discharge the 
claim of any incumbrancer which has become payable or compound 
the claim of any incumbrancer whether it has become payable or not, 
and, for the purpose of providing funds to effect such discharge or 
composition, may mortgage, let or sell any portion of the property 
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which he deems sufficient If any dispute arises as to the amount 
due on any in<Aimbrance with which the Collector proposes to deal 
under this clause, he may institute a suit in the proper court, either 
in his own name or the name of the judgment -debtor, to have an 
account taken, or he may agree to refer such dispute to the decision 
of two arbitrators, one to be chosen by each party, or of an umpire 
to be named by such arbitrators. 

(4) In proceeding under this paragraph the Collector shall be subject to 
such rules consistent with this Act as may, from time to time, be 
made in this behalf by the Local Government. 


(if any) after letting 
or management. 


8. Where, on the expiration of the letting or management under paragraph 7» 
t the amount to be lecovcred has not been realized^ 

Recovery of balaiioe Collector shall notify the fact in writing to the 
judgment-debtor or his representative in interest, 
stating at the same time that, if the balance necessary 
to make up ^the said amount is not paid to the Collector within six weeks from 
the date of such notice, he will proceed to sell the whole or a sufficient part 
of the said property ; and, if on the expiration of the said six weeks the said 
balance is not so paid, the Collector shall sell such property or part 
accordingly. 


0 . (/) The Collector shall, from time to time, render to the Court which 
^ ^ , made the original order for sale an account of all 

Collector to render monies which come to his hands and of all charges 
acoouuti to u»urt. incurred by him in the exercisb and performance of 

the powers and duties conferred and imposed on him under the provisions of 
this schedule, and shall hold the balance at the disposal of the Court. 


(2) Sdeh charges shall include all debts and liabilities from time to time 
due to the Government in respect of the property or any part thereof, the rent 
(if any) from time to time due to a superior holder in respect of such property 
or part, and, if the Collector so directs, the expenses of any witnesses 
summoned by him. 


(3) The balance shall be applied by the Court- 

fa) in providing for the maintenance of such members of the judgment- 
debtor’s family (if any) as are entitled to be maintained out of the 
income of the property, to such amount in the case of each member 
as the Court thinks fit ; and, 

(^) where the Collector has proceeded under paragraph i, In satisfaction 
of the original decree in execution of which the Court ordered the 
sale of immoveable property, or otherwise as the Court may under 
section 73 direct ; or 

(c) where the Collector has proceeded under paragraph 2,-- 
(1) in keeping down the interest on incumbrances on the property ; 

(ft) where the judgment-debtor has no other sufficient means of 
subsistence, in providing for his subsistence to such amount as 
the Court thinks fit ; and 


iiti) in discharging rateably the claims of the original decree-holder 
and any other decree-holders who have complied with the said 
notice, and whose claims were included in the amount ordered 
to be recovered. 


(4) No other holder of a decree for the payment of money shall be entitled 
to be paid out of such property or balance until the decree-holders who have 
obtained such order have been satisfied, and the residue (if any) shall be paid 
to the judgment-debtor or such other person as the Court directs. 


10 . Where the Collector sells any property under this schedule, he shall 
» , , ^ . put it up to public auction in one or more lots, 

h o* ‘oh. as hj thinks fit, and may- 


aue. 3£«. 


8a0a 
324 A. 


flpOa 32Ef 
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(ft) fit A (MMnkble KMtved price for each lot ; 

(S) ■djoom the tale for « reaiooable time irhefievo% for roawaa to be 
recorded, be deems the adjournment neceaiary m Ad porpoio of 
obiainintf a fair price for the property ; ‘ 

(r) boy in tbe property offered for and re>ien the lame by paUio* 
auction or private contract, at he thinks fit ‘ > 


USA. 


u to 


A 


11 . (/) So long as the Collector can exercise or t>erforni iit respect of the 
judgment-debtor’s immoveable propeityi or any part 
thereof, any of the powers or duties conferred or 
imposed on him by paragraphs i to lo, the judgment- 
debtor or his representative in interest shall be 
incompetent to mortgage, charge, lease or alienate 
such property or part except with the written 
permission of the Collector, nor shall any Civil Court 
issue any process against such property or part in execution of a decree for the 
payment of money. ' * 


tUsiriotions 
alienation by 
mant*debtor or hi 
presenUtive, and pro- 
secution of remedies 
by deoree-holdera. 


(2) During the same period no Civil Court shall issue any process of 
execution either against the judgment-debtor or his property in respect of any 
decree ior the satisfaction whereof pi ovision has been made by the Collector 
under paragraph 7. 

(3) The same period shall be excluded in calculating the period of 
limitation applic«ible to the execution of any decree affected by the provisions 
of this paragraph in respect of any remedy of which the decree-holder has 
been temporarily deprived. 


860 . 

8 . 


12 . Where the property of which the sale has been ordered is situate in 
more districts than one, the powers {(nd duties 
conferred and imposed on the Collector by paragraphs z 
to 10 shall be exercised and performed by such one of 
the Collectors of the said districts as the Local 
Government may by general rule or special order direct. 


ProviHion where pro- 
pert)^ is in several 
distrioUi. 


BeOa 13 . In exercising the powers conferred on him by paragraphs 1 to 10 the 
328 Cl g n u t Collector shall have the powers of a Civil Court to 

Powers of tollector compel the attendance of parlies and witnesses and 

Md pStton Pfoduction of document*; 
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(Ste section ijj.) 
Enactments amended. 


1 

1 ^ 

1 ^ 


Year 

No. 

1 Short title. 

Amendment. 

187U 

VII 

Th« Court-feea 
Aot, 1870. 

In article 1 of Schedule I, after the word 
“plaint” the woids “written statement 
pleading a set-ofT or counter-claim” and 
after the word “Act” the words “or of 
oruBB-objeotion” shall be inserted. 




From article 11 of Schedule 11 the word 
“from ail order rejecting a plaint or” shall 
be omitted. 


1 

L.. ■■ . 

For the entry in the first column of Sohedule 
11 relating to article 19 the following 
entry shall be substituted, namely 

“Agreement in writing stating a Question 
for the opinion of the Court under the 
Code of Civil Procedure, 1908. ” 




THE FIFTH SCHEDULE 


(See seetionijd). 

ENACTM1CNT.S REPRALED. 


1 

2 

a 

4 fr 

Year. 

No. 

Subject or ehort title. 

Bxtent of repeal. 



AcU of Oovemor Otneral in Council* 

\ 

1870 

VII 

The Court-fees Act, 1870. 

Section 16, and article 15 of Sche- 
dule 11. 

IM82 

IV 

The Transfer of Property 
Act, 1882. 

• 

Sections 85 to 90 inclusive, 92 to 94 
inclusive, 96, 97, 99 and in section 
lot) the words **aiid all the provi- 
sions herein l)cforo contained os to a 
mortgagee instituting a suit for the 
sale of the mortgaged property.” 

11 

XIV 

The C<Hle of Oivil Proce- 
dure. 

The whole Act. 

•1 

XV 

TIhj PreHidoncy »Small CauHo 
CourtH Act, 1882. 

Tho last paragraph of section 3. 

1888 

VI 

The Debtors Act, 1888. 

Sections 2 to 8. 

f) 

VII 

The Civil Promluie Code 
Amendment Act, 1888. 

So much OH is unrepcaled, except 
section 1 , sect ion 65 and section 66, 
sub sections (/), (.V) and (4). 

It 

X 

The Presidency Small Cause 
Courts Law Amendment 
Act, 1888. 

So much as is unrepealcd. 

1880 

VIII 

Tho Guaidian luul Wards 
Act, 189(1. 

Section 53. 

1891 

XII 

Tho Kopealing and Amend- 
ing Act, 1891. 

So much UH relates to Act XIV of 
1882 and Aot VII of 1888. 

1892 

VI 

The Indian Limitation Aot 
and Civil Procedure ("ode 

In the title and preamble the words 
*‘and the Code of Civil Procedure” 



. Amendment Act, 1892. 

and sect ions 2, 3 and 4. 

1894 

V 

The LJivil Prcsiedure Code 
Amendment Act, 1894. 

The whole Act. 

1896 

VII 

The Punjab Laws Act 
Amendment Act, 189.'), 

Sections 1 and 2. 

19 

XIII 

The Civil Procedure Code 
Amendment Act, 1895, 

The whole Act. 

1900 

VI 

The Lower Burma Courts 
Act, 19(H). 

So much of tho schedules os relate 
to Aot XIV of 1882. 
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THE 

CODE OF CIVIL PROCEDURE.^ 

ACT NO. V OF 1908. 


Passed by the Oovernor-Oenera! of India 
in Council. 

V{eceive& tbe assent of tbc (?OY>ernor«(3cneral on 
tbe 2lst /Aarcb, 1008. 

AN ACT 

TO 

■ Consolidate and amend the laws relating to the Procedure of 
the Coufta of Civil Judicature. 

Whereas it is expedient to consolidate and amend the 
laws rolatinjf to the procedure of the Courts of Civil 
Judicature ; it is hereby enacted as follows : — 

PRELIMINARY. 

Short title, oumniuii- 1- (0 -I his Act may be cited as the 

osment and extent. Code of Civil Procedure, 15)08. 

(2) It shall come into force on the first (Jay of January, 
1909 ; 

(3) This section and scction.s 155i to 158 extend to the 
wholp of British India : the rest of the Code extends to the 
whole of British India except the Scheduled Districts. 

As to the application of this Code to Provinrial and to Presidency Small 
Cause Courts, sec Sections 7 and 8 and notcb thereto. 

* Aiw proviiiioriH uf thm Coilii may, by rule inadu uinler h. 10 of Lho Central 
Fro vincus Land Revenue Act, (XVII I ot IHHI), In* npplird to all or any clasaea 
of cases before Hevenuc-ofiicers in lho Coiiiral I’nivim oH. For similar power 
in the Punjab, eeo tho Piinjib Tenancy Act, (XVJ <»l ISrt7), s. 88. 

For power to nitrify tho Ciido in its application to suits lietwoon landlords and 
tenants in l^ngal, whore the Bengal Tenancy Act is in force, or oomes into 
operation, see Act VIII of 1885, s. l43.-> A^o/«, hcgiMatice DepartfOMU,. 
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British India.— British India is defined in the General Clauses Act, (X of 
*897). »; 3 (7), as meaning **aU territories and places within His Majesty’s domini- 
ons, which are for the time being governed by His Majesty through the C^vernor- 
General of India, or through any Governor or other officer subordinate to the 
Governor-General of India.” It includes Aden [Aden Laws Regulation, 1891, 
of 1891) s. 2] : but not Singapore (Straits Settlement Act, 1866, s. i). Any^ 
newly acquired province becomes on its annexation part of British India,’ but 
retains its own law until altered by the Crown or the Legislature.* The 
Cantonment of Wadhwan in Kathiwsir is within the limits of British India.’ 
The Cantonment of Secunderabad is one of British India.’ The Tributary 
Mahals of Orissa do not form part of British India.’ 

0 Boheduled Districts. — The Scheduled districts are enumerated in the 
First Schedule to the Scheduled Districts Act, (XIV of 1874). 

Sarttal Par/ffinas^—ln the Santal Parganas, which is one of the scheduled 
districts of Bengal, the Code of Civil Procedure applies to suits exceeding 
Rs. 1,000 in value, provided that such suits are tried in the Courts established 
under the Civil Courts Act, Xll of 1887.’ 

Bhutan Duars — The notidcation extending the Code of Civil Procedure to 
Jalpaiguri had not the effect of introducing the Code of Civil Procedure into the 
Bhutan Duars, although the latter are a part of Jalpaiguri ; inasmuch as Act . 
XVI of 1869, which was then in force in the Bhutan Duars, excluded that juris- 
diction in express %prins. But the effect of the repeal of Act XVI (without any 
qualification) by Act VII of 1895, B.C., has left the Code of Civil Procedure to be 
adfiiiniftered in the Bhutan Duars»^^ 

Execiiiipn of decrees passed in Scheduled districts . obtained in 
scheduled dUtriecs cannot be executed by Courts in British India, unless and 
until under the provisions of s. 5 of the Scheduled Districts A'-t, (XIV of 1874) 
the Government has issued the notification therein referred to, applying to the 
scheduled districts such pjrtion of the Code of Civil Procedure as they think 
proper to apply." 

Scheduled Districts in which Code is in force.— The following 
statement of the Scheduled Districts in which the Code is in force has been pre- 
pared by the Legislative Department, Government of India. 


I- — The whole Code (except ss. 1 and 3,^ ® has been extended under s. 5 of 
the Scheduled Districts Act, (.XIV of 1874), to the following Scheduled 
Districts 


Sindh 

The Districts of Darjiling and 
Jalpaiguri (oallod in Act 
XI V of 1874 tho Darjiling 
and Jalpaiguri DiviaioiiH) ... 

Tho Districia <»f Haziiribagh, 
Lohardaga>“ (including at 
this time the District of 
Palaniau which was separated 
in 1894) and Manbhum, tho 
Pargana of Dhalbhuni in the 
District of Singhbhum, and 
the Mahal of Angul* 


See Gazette of India, 188*2, Part I, page 217. 


Ditto, ditto, page 218. 


Ditto, ditto, ditto. 


’ Ouaoly V, Plowden, 1 Boulnoia, I6l. 

• Jalbhai r. Manoel, (1895) 19 Bom., 680. 

• Triooam Paiiachand v. Bombay Baroda Railway Co., (1886) 9 Bom., 224. 

• Hossain Ali v, Abid Ali, (1894) 21 Calo., 177. 

■ lUUn Mahaiiti v, Khatoo Sahoo, (|902) 29 Calc., 400 ; 6 Calc. W. N., 673. 
Dungarara Marwi^i t7 Rajkislior Doo. (1891) 18 Calc., 133. See also the cases of 
Kah Pr^ Roy r Meher Chunder Roy, (1879)4 Calc., 222, and Surbojit 
. Prosad Misaer, (1884) 10 Calo., 761. 

! Tufauii I>as, (1900) 4 Calo. W. N.. 287. 

• Kashi MIohan Borua v, Bishnoo Pria, (1888) 16 Calo., 366. 

Ss. 1 and 3 extend to the whole of British India and oonsequently to ail 
d«triota which are not de-regolationised. 

Now called the Kanohi district, see Oaloutto Gaaette, 1896, Pt. 1, p. 44. 
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The Pargaiia Jaunear Bawar in 
the Dehra Dun Dintriot and 
the soheduled portion of the 

Mirzapur District ... See Gazette of India» 1882| Part page 217* 


The Scheduled Distriots of the 
Punjab 

Ditto, 

ditto, 

page 219. 

Coorg 

Ditto, 

ditto. 

page 217. 

The Districts of Kamrup, Now- 
gong, Darrang, nibsagar. 
Laknimpur. Goalpara, 
eluding the Kastern Duars), 
Sylhet, Caohar (ozoluding the 
North Caohar Hills) 

Ditto, 

ditto, 

page 218. 

The territory transferred irom 
Upper Burma to Lower 
Burma by Notifications No. 

110, dated) 24th February, 

1887, and No. 341, dated 13th 
August, 1887 

Ditto, 

18R7, Part I, pages 128, 
and 420, respectively. 
1882. Part I. nage 289. 

A i mere and Mena^ara ... 

The Scheduled Distiiols of the 
Central Provinces (except 

Ss. 1 gnd 3 and so much of the 

Code $M authorizes the sale of 
immoveable property in execu- 
tion of a decree, not being a 
decree directing the sale ul 
such property 

Ditto, 

Ditto, 

ditto, 

page 217. 


The whole Code lias been extended to the Municipality of Chaibaisa in the 
Singhbhum district— see Gazette of India, 189 C, Pt. 1, p. 44 . 

So much of the whole Code as has not been repealed has been declared in 
force under s, 3 (a) of the Scheduled Districts Act, 1874 , (XIV of ’ 1874 ) in the 
Porahat Estate in the Singhbhum district— see Gazette of India, 1897 , Pt. I, 
p. 1059 . 

The whole Code has been extended under ss. 5 and 5 A of the Scheduled 
Districts Act, 1874 (XIV of 1874 ), to the Kumaon Division (corresponding* to the 
Scheduled Districts of Kumaon and Gurhwal and the Tarai Parganas) — see 
Gazette of India; 1895 , Pt. 1, p. 573 . 

II, — The Code was withdrawn from the Dibrugarh Frontier Tract in 
Lakhimpur and the Mikir Hill Tract in Nowgong, see notifications in Assam 
Gazette, Part II, 1884 , pages 212 and 705 , respectively. Ss. 223 to 228 have 
since, however, been again extended to these tracts, See Note III below. 

III. — Ss. 223 to 228 of the old Code have been extended under s. 5 of the 
Scheduled Districts Act, (XIV of 1874 ), to the following Scheduled Districts, 
namely 

The Kolhan in the Distriot o( 

Singhbhum ... ... Gazette of India, 1889, Part 1, page 18. 

The whole of Upper Burma, except 
the town of Mandalay (in 
which they were already in 
force) and the Shan States ... 

The Hill Tracts of Arakan 

The Diitriotz of the Garo, Khaei 
and Jaiotia and Naga Hills, 
the Eastern Duars in ( 4 oal- 
para, the North Caohar Hills 
m Caohar, the Mikir Hill 
Tract in Nowgong and ' the 
DibmgarK Frontier Tract in 
Lakhimpur 


Ditto, ditto, page 13. 

Ditto, ditto, ^ page 460> 


Ditto, 1888 ditto, page 846. 
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Tha Mokokohang Hub-diviaiou 

of the Naga Hill Diatriot ... Gazette of India, 1901, Part I, paga 362. 

8 a, 223 to 220, aa amended by 
Act Vll of 1888, have been 
extended under a. 6 of the 
aame Act to aU thO Scheduled 

Diatriota of Madras ... Ditto, 1880, ditto, page 161. 

IV.— Tl^e Debtor’s Act, i888, tVl of i888) has been declared in force under 
s. 3 (^) of the Scheduled Districts Act, 1874, (X I V of 1874) in the scheduled 
districts in Ganjam and Vizagnpatani -see Gazette of India, 1898, Ft. 1, p. 869^ 
So much of the Civil Procedure Code Amendment Act, 1888 (VII of 1888) 
% amends the Code, has been extended, under the same section, to the following 
Scheduled Districts, namely 


Sindh ... 

The Districts of Darjiling and 
Jalpaiguri 

The Diatricta of Hazaribagh, 
liohardaga' inoluding at thia 
time the Diatriot of Palamau 
which waa separated in 1894) 
and Manbhum, the Parganaof 
Dhalbhum in the Diatrict of 
Hiiighbhum, and the Mahal of 
Angul ... • ... 

Ooorg .. 

The Boheduled Diatriols of the 
Central Provinces 

The Andaman and Nicobar 
Islands* 

The Town of Mandalay 

The Pargana of Jaunsar Bawar 
in the Dehra Dun District, 
and the scheduled portion of 
the Mirzapur District 

The Districts of Kamrup, Now- 
u<>ng (excluding the Mikar Uill 
Tract), Darrang, fSibsagar, 
Lakbimpur (ozoluding the 
Dibrugarh Frontier Tract', 
Goalpara^exoluding the East- 
ern Duara), Kylhet and Cachar 
(excluding the North Cachar 
Hilla) 

The Scheduled Districts of the 
Punjab 

AJniere and Merwara 


Gazette of India, 1888, Part 1, page 478. 


Ditto, 

ditto, 

page 6. 

Ditto, 

Ditto, 

ditto, 

ditto, 

page 6. 
page 400. 

Ditto, 

ditto, 

page 408. 

Ditto, 

Ditto, 

ditto, 

ditto, 

II 

S.s- 

Ditto, 

ditto, 

page 4. 


Ditto, 

Ditto, 1880 
Ditto, 


ditto, page 478. 

do. page 200. 
do. page 22. 


As to the extension of part of Act Vll of 1888 to the Scheduled Districts of 
Madras, see Note 111, supra, 

3 Presidency Small Cause Courts Law Amendment 

A * o ' under s. 5 of the Scheduled Districts 

Act, (XIV of 1874), to the following Scheduled Districts, namely : — 

The pistriots pf Daritling, 

Jalpaiguri, Hazaribagh, Liohar’ 
dsga (iucludiug at this time 
the District of Palamau which 
was^meparateci in 1804) and 
Manbhum, the ^argana of 
Dhalbhum, in the District of 
Singhbhum, and the Mahal 
of Angul (sue also Note VI, 

» V*'« »* to Angul) .. Okseita of India, 18H8, Part I, page 838. 

‘ Now called the Rauabi diatrict, see Calc, tioietta, Pt. I., p. 44. 
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The Scheduled Dietriote of the 

Punjab ... .. Qaiette of India, 1880 , Part I, page 990 . 

Oootg ... ... ... Ditto, do. page 280 . 

Ajmere and Merwara ... Ditto, Part 11 , page 990 L 

The Scheduled Oietriota of the 

Central Provinces ... Ditto, Part ' I, page 202 . 

The Andaman and Kioobar 

Islands ... ... Ditto, do. page 40 * 

The Town of Mandalay (see also 

note VI, infra) ... Ditto, do. page 2 U. 

The.Pargana of Jauticisr Bawar 
in the Debra Dun Distriot 
and the scheduled portion of 

the Mirzapiir District ... Ditto, do page 8. 

The Districts of lU^mrup, Now- 
gong (excluding the Mtkir Hill 
Tract), Darrang, Sihsagar, 
lakhimpur (excluding the 
Dibrugarli Frontier Tract ), 

Goalpara (excluding the 
Rastern Duars, Sylhet and 
Caohar (excluding the North 

Caohar Hills) ... ... Ditto, do. page 202 . 

Sindh ... ... ... Ditto, do. page 80 . 

S. 5 of the old Code, and ss. i and 4 of Act X of 1888, have been extended 
under s. $ of the Scheduled Districts Act, 1874 (XIV 0(1874), to the Kolban 
tn the District of Singhbhuin, see Gazette of India, i88q. Part I, page 538. S. 4 
of the Act has been extended to the Districts of Darjiling, Jalpaiguri, 
Hazaribsgh, Lohardaga* (including at this time the Palamau district which 
was separated in 1894), Manbhum and Pargana Dhaibhum, in the Singhbhum 
District.— See Gazette of India, 1889, Pt. I. p. 538. 

VI. — In addition to the above extensions under the Scheduled DiatricU 
Act, the Code is by virtue of special enactments and 8. 3 of the Code, in force 
in the following Scheduled Districts - 

Aden and Perim'' (subject to modifications)— by the Civil and Criminal 
Justice Aden Act (II of 1864) s. 16, see Bombay Code, Vol. I Ed. 1894. 

the Andaman and Nicobar Islands (with certain modifications noted supra 
by s. 14 of the Andaman and Nicub.ir Islands R 4 |tulations (111 of 
iB76\ (asametKfeiidy Reg, I of JSS4, s. 4)~Stt Gazette of India, 
1884, Pt. I. p. 15 - 

The whole Code, as amended by subsequent enactments, has, subject to 
the provisions of the Upper Buimah Civil t.ourts Regulation, (1 of 1896), 
been extended to Upper Burmah (except the Shan States)— Sec s. 6 of the 
Regulation, and the First Schedule to the Burma Laws Act, (XIII of 
1898). 

So much of the whole Code as was in force in British India generally on the 
ist February, 1894, was declared in force in the Angul District by the Angul 
District Regulation, (I of 1894). 

Ss. 223 to 228 of the old Code have been extended to the Santhal Parganas— 
Sees. 3 and Schedule of the Santhal Parganis Justice and Laws Regulatioiii 
(III of 1899). 

VII. — Certain sections of the Co Je and such poitions as are referred to i«| 

and affected by, the Debtors Act, (VI of 1888), and ran be made applies* 
ble to proceedings under the British Baluchistan Civil Justice Regulation, have 
been applied to British Baluchistan— See the Schedule attached the ERitisb 
Baluchistan Laws Regulation, (I of 1890). 

» Now oalled the Renchi Di.triofc m CWo. Qoeetto, pt. 1 - P. 44 - . „ 

* Aot U of 1864 has been extended to Penm under the Hohednled Diitnote 
Act, (XIV of 1874 ), by notiaoation No. 832 — Oaaette of India, 1880 Pt. I. p. 86. 
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VllI —The Code has been extended to the District of Coorg under s. 5 of 
the Scheduled Districts Act, (XIV of 1874)— see Gazette of India, 1899, 
Pt. II, p. 1317. 

IX.— Chap. XX. (ss. 344 to 360 A) does not apply to Rangoon. See s. 8 
(3) of Act VI of 1900. 

Interpretation of Aota.— A Code must be construed according to the 
natural meaning of the language used and not on the presumption that it was 
intended to leave the existing law unaltered ^ The proper course in dealing 
with an Act intended to codify a particular branch of law is, in the first place 
to examine the language of the statute and to ask what is the natural meaning, 
uninfluenced by any considerations derived from the previous state of the law, 
and not to start with inquiring how the law previously stood. The purpose of 
such a statute surely was, that on any point specifically dealt with bv it, the 
law should be ascertained by interpreting the language used, instead of, as 
before, roaming over a vast number of authorities in order to discover what 
he law was, extracting it by a minute critical examination of prior decisions.* 

The Statement of Obiectn and Reasons attached to a Bill or the report of 
a Select Committee or the debates of the Legislature cannot be referred to in 
the interpretation of the Act ; the Statute itself can alone be looked 
to*. 

Marginal Notes. Marginal Notes are not part of an enactment and 
cannot be referred to for the purpose of construing it\ 

Headings form an important part of the Act, and may be referred to 
in construing the sections to which they refer*. 


Definitions. 


2 . Id this Act, unless there is anything 
repugnant in the subject or context, — 


(/) “ Code ” includes rules : 


This definition covers the variable Orders and Rules in Schedule 1 of 
the Act. For the effect of these rules and the power to vary the same, see 
Part X post. 

( 2 ) “ Decree ” means the formal expression of an 

adjudication which, so fnr as regards the Court expressing 
it, conclusively determines the rights of the parties with 
regard to 111 or any of the matters in controversy in the 
suit and may be either preliminary or final. It shall be 
deemed to include the rejection of a plaint and the deter- 
mination of any question within section 47 or section 144, 
but shall not include — 


' Normdmwth Siroar v. Kamalbwini (1896) L. R. 23 I. A. 18. 

* Ibid ; Lord Maonaghton citing observations of Lord Herachell in Bank 

of England v, Vagliaiio Bros (1891) A. C. 107. 

* K^ir Bakth v. Bhawani Prasad (1892) 14 All , 148 ; Oopal Krishna v. Sakho- 

jirav (1894) 18 Bum., 133 ; Administrator (leneral of Bengal v. Prem Lai 
(1895) 22 Calo., 78R ; L. R. 22 I A. 197 ; Q. B v. Bal Gangadhar Tilak (1896) 
22 Bom., 125 ; Italia Suraj Proaad v Oolab Chand (1901) 28 Gal., 517. But 
thia view haa been diaaonted from in earlier caaea aee Queen Rmpreaa r. 
Kartik Ohandra (1887) 14 Calc 721 ; Uomeah Chandra r. Haro Mandal (1890) 
17 Calo. 852. All and Woodroffe Ev. Introduction. 

^ Dakhi Mullah v, Halway (1896) 23 Calo., 55 foil : in Punardeo N. Singh v. 
Raik Samp Roy (1898) 25 Calo., 858 ; and aee BalraJ Kunwar v, Jagatpal 
Singh, (1882) 8 Calo. W. N., 699. 

* Maxwell on Statutes 65. Eastern Connties Co, r. Marriage, 9 U. L. C., 14 dted 

in All and Woodrolb Ev. notes to Preamble. 
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(а) any adjadioation from which an appeal lies as 

an appeal from an order, or 

(б) any order of dismissal for default. 

Explanation. — A decree is preliminary when further 

proceedings have to be taken before the suit can be com- 
pletely disposed of. It is final when such adjudication com- 
pletely disposes of the suit. It may be partly preliminary 
and partly final : 

Decree. --Si nee the •rij^ht of appeal is to some extent determined by re- 
ference to this definition, its importance is considerable ; See Pari VII P6st 
In conbiderinj;; the li^ht of appeal, however, and the effect of this definition, the 
remaiks of the Privy Council in Meenakshi v. Subramaniyn* may be recalled. 
“It must not be assumed that there is a right of appeal in every matter that 
comes under the consideiation of a Judtje ; such a right must be given by 
statute or by some authority equivalent to a statute. 

Questions of difficulty have constantly arisen and will no doubt continue to 
arise in distinguishing between decrees and orders ; an oider being defined 
as *'the formal expression of any decision of a Civil Comi which is not a 
decree.”* 

Preliminary and Final. The principal modification in this definition 
as existing in Act XIV of 1882 consists in the distinction now drawn between 
Preliminary and Final decrees, which recognizes as decrees many adjudication# 
regarding )gbicli doubts existed under the former definition. The old code 
required an adjudication upon “some light claimed or defence set up whicn 
the suit or appeal. Now any adjudication which conclusively determines 
any matter in controversy in the suit lanks as a decree. So in a partnership 
suit a decision that the defendant is a partner, declaring the shares of the 
parties and directing an account to be taken before the suit is finally decreed, 
clearly falls within this definition*.” And so does an order declaring th]# 
rights of the parties in a partition suit, but leaving the property to be parti- 
tioned.^. Section 97 (post) renders it imperative for a diss.atisfied party to 
appeal immediately from such a decision without delaying until the final decree 
is drawn up, and this new provision no doubt tends to expedite the final determi- 
nation of such suits. 

Explanation. This makes it clear that a decree may be partly final and 
partly preliminary, as in the paitnership suit above instanced, or, to take another 
example, in the case of a decree for the recovery of land and mesne profits. 

Suit. The words “right claimed or defence set up in a Civil Court ” are 
not found in this definition, but in order to rank as a decree it is still necessary 
that the adjudication should be made in a “ suit.” This vmrd has not been 
defined in either Act ; and the latter half of Sec. 582 of the old Code, in which it 
was declared to include an appeal in certain cases has not been reproduced in 
this Act 

It has been held in Calcutta, with reference to the Bengal Court of Wards 
Act IX of 1879 that the term “suit” includes all contentious proceedings of an 
ordinary civil kind, whether they arise in a suit or proceedings.* In a later 
case a less certain view seems to have been taken, and it was said that a “suit ” 

' (1887) 14 I. A at p. 10.5 ; See also Raja u. Sirinivosa (1888) 11 Mad., 819 ; and 
Bakaran v. Gobind Nath (1890), li All., 120 at p. 106. 

■ See post. 

* Bishwa Nath Chaki v. Bani Kunta Datta (1800), 23 Calc., 406. 

^ Qnlab Koer v. RadhaTlulari (1802) 19 Calc., 403. , 

* Bhnpendro Narain v. Baroda ProsM Roy (1891) 18 Calc., MO at p. 004 s Mi4 

•ae Sir Barnes Peacock in Hnrro Ch. Roy Chowdhury v. Sooradhontdi;' 
B. L. R.,Sap. Vol., 089 at p. 090. V 
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ought to be confined to such procetdingsi as under that detcrimloii ue fiteocily 
dealt with by tlie Code of Civil Procedure, or such as by the operation ol the 
particular Acts which regulate them are treated as suits. ^ A settlemetit tne0 
under s. 104 (9) of the Bengal Tenancy Act, before it was modified by Act 111 of 
ifipS B.C., was held not to 1>e a suit.* In Bombay the High Court has ruled t^t 
any proceeding which terminates in a decree, such as a proceeding ^ in execution 
ending with an order under s. 244 of Act XIV of 1882 (reproduced in Section 47 
post^, IS a suit,* and the decision in any such proceeding is binding on tbo 
parties in the original suit uf which it is a continuation. ** 

In Madras, however, a somewhat different view seems to have been taken 
and it was held that under Sec. 48 (Section 26 post), every suit must com- 
mence with a plaint, and no proceeding, even if capable of terminating in a 
decree or an order having the force of a decree, is a suit, if it has not commenced' 
with a plaint* 

English Authoriiies. Under the Judicature Act, 1873, Sec. 100 the word 
suit includes “ action,* which is itself defined ns ** a civil proceeding commenced 
by writ or in such other manner as may be prescribed by rules of Court and shall 
not include a ciiminal proceeding by the Crown. A Caveat entered against a giant 
of probate does not con<^tituie the commencement of an action under the English 
practice* being regarded as a mere direction to the Registrar to give notice to 
the Solicitor of the person entering the Caveat if any proceeding should subse- 
quently be taken. ^ 

QuesEons within Section ^7. These are the questions in execution, which am 
to be determined by the Court executing the decree and are mostly those referred 
to in Sec. 244 of the old Code. It must be observed that the word ** within” has 
been substituted for the phrase mentioned or referred to in.** The effect of this 
change of language is to bring within the definition orders made in execution 
against sureties under Section 142 post and also orders relating to Court fees in 
suits by paupers made under Order xxxiti, r. 13 post.” 

Questions within Section 144, This is the Section substituted for Sec. (83 of 
the old Code and deals with applications for restitution in cases where a decree 
hss been varied or reversed on appeal. An adjudication under this section now 
ranks as a decree. 

Exception («i) merely reproduces the effect of the old definition by exclud- 
ing appealable ordeis ; see Section 104 post. 

Diemiaeal for Default. Exception (b) clears up any doubt that may 
have existed AS to the correctness of the decision in Goshio Behari w. Hari 
Mohan* and the wording seems comprehensive enough to cover dismissals for 
any default whatsoever, whether under Order IX, r 8 or Order XI r 20***, or in 
the case of an appeal from the decree' ' 01 objections to the execution of a 
decree'*, all held to amount to decrees under the old Code. 


' Watkins n. Fox (1895) 22 Calc. , at p. 948. 

* Upodaya Thakur v. Teriiidh Sing (I89(i) 23 Colo., 729. 

* Manjunath r. Venkateiih (1881) 6 Bum., 64. 

* Ramkirpal w. Rup Kuan (18H.3) 6 all., 269 ; L. R. 11 I. A,, 87, 

* Venkata V. VvMkatarama (1898) 22 Mad., 1U6. 

* Moran «. PUoe (1800) I'. 2|4. 

’’ ibid p. 220. As to the wider signifiosnce of the terms *' Civil Proceeding ** 
See Ex. p. Canadian Trading Corporation (1896 C. A.) 1 Q. B. 868, and 
Stroud's Jndioial liioiiouary under ** Suit ” and '* Proceeding.” 

* See Report of Special Otunmittoe, notes on clauses. 

* (1903) 8 Calc. W. N., 313. 

See Sec. 186 Act XIV of 1882 and Manaingji v. UaeihanBin (1895) 19 
Uom , 807. 

Rodbonath v. Chondi Charon (1903) 80 Calo., 660 ; 7 Oalc, W. N., 486, ovor- 
ruling earlier ooeee and supported by Ramchandra v, Ifodhsb (1691) 16 Bom., 
23 and ; Ex, parte Modolatha (1878) 2 Mod., 75. 
tiol Noraiii e. mhomed Hafiedin (1901) 28 Calo., 81. 
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Arbltrattonu— OrdVi made under rr 17 and at of the fUCiM Schedule 
hereto are not to be deemed decrees within the meaning of the Cede^ This 
been mide clear in view of the expres$ion« of the Privy Council in Ghulam 
Kbane.^ Mohammed Hteaau* and confirms the decision of the Madras Full 
Bench in Gowdu Magata v. Gowdu Bhajgaban/ whirh is in conflict with the 
Allahabtd rnling in Oayanund e. Bakhtawar Smgh*. 

Deoreea and Orders.— In order to determine whether any particular 
decision of, or formal expression by, a Civil Court falls within this definition and 
so ranks as a decree or is merely an unappealable order, the test seems to be 

(1) Is there a suit? 

(2) Is the subject matter of the decision in controversy in such suit? 

(3) Does the decision conclusively determine the rights of the parties with 
regard to such subject matter ? 

If these threa questions can he answered in the affirmative the decision 
would seem to nmouni to a decree, if not, it is merely sin order. Questions ht 
execution within sections 47 and 144 are of course expressly included in the 
definition and no te.t is neoetsary. Soadiiection to add a party to the suh* 
or a refusal to add a pirty* or the return of a plaint^ clearly f.iil to answer the 
test and will, it is submitted, rank as orders under present Code as, after 
argument, they were held to do under Act XI V of 1882. 

■ " ' ' ‘ ^ *“ 

* See Report of dpacial Gummittee. 

* (|90l) 29 Galo., at p,.183. 

* (1898) 22 Mad., 290. 

^ (1882) 5 All., 333 ; see Nutua to Sabedule 2 post. 

> Uyendra Krishna v. Xobin Kriahoa (1860 ) 3 B. L. H., 0. C., 113. 

* Ahirunnissa V KoiiurannUsa (1808) 13 Calc., lOO ; Karraan v. Misri IaI (1870) 

2 All., 004. 

* Chiniiasama v. Karuppa (1898) 31 Mad., 234. The following dooisions under 

Act XIV oi 1882, in which various adjudications were held to be deorees, 
may still prove of service to practitioners. When there is no oivil suit, 
there is not a decree and a right to appeal is not given by this section— 
Meenakshi v, Subraniainya ; C. R. 14 I. A., 160; (1887) 11 Mad., 26; 
Balkaran v Gohind Math, (1890) 12 All., 129, p. 150 : and if it exists, it 
must be given by some Uw, id. ; Raja r. Striiiivasa, (1888) 11 Mad., 319. 

Code of Civil Procedure.- -An order under s. 44, rule (a)0. II r. 4, rueettng an 
application for leave to join another cause of action with the cause of action in 
a suit for the recovery of immoveaiile property— Bandban Singh v. Solhn, 
(1886) 8 All, 191 ; an order refusing the attachment of monevs deposited in 
Court t(j the credit of the judgniont-dobtor — ^Thakur Prasad 0 . Ansan All, (1876) 

I All., 068, an order of a Court exocuting a decree for the removal of certain 
buildings, directing that a portion of a certain building should be removed as 
being included in the dooiee— Uda Begaiu v, Imamudin, (1878) 2 All., 74 ; an 
order under s. 230 (0. XXI) refusina execution simultaneously against person 
and property— Cliona Pumaji v, GbiUbhai Narandas^ (1883) 7 Boro., 801 ; 
an order requiring a deoree-holder to give seenrity for restitution of property 
before proceeding to execute the decree— Luolimiput v. Sitaoath, (1883) 8 
Calc, 4/7, an order mado in the execution of a decree disallowing the 
objections taken by the judgment^debtor to execution being taken out 1 ^ a 
transferee by assignment— Murli Dhar v. Pursotam Das. (1878) 2 All, 01 ; 
Badri Narain v. Jai Krishna Das, (1894) 16 All, 483 (see eontra Kara Baksh 
V, Panna Lai, (1884) 7 All, 457 ; Mababir Singh v. Ham Baghowan, (1886) 

II Calc., 150; Samba Siva v. Srinivasa, (1889) 12 Mad. , 611 : Sobha Bibl 
V. Sakharoat Ali, (1878) 3 Calc., 371, an order on an applioatiw in 
furtherance of exeouiion of a decree for possession against a person Vko 
resists execution, olaimtng the property as bis own — Fonindto I^b v. 
Jugodishwari Debi, (1887) 14 Calo., 234, au order under s. 232 <0. XXI r. 16) 
allowing a pnrehaser of a decree to exeaute it— Afsul v, Ramliumar, (1886) 
12 Oalo., 61 O, an order rufusing the appBoation of co-transferee of a aeoree 
«to have his name substituted in the phuw of the original deoree*holder— 
Oulaari Lai v. Dayaimm, (1888) 9 All., A; Badri Narain v. Jai Kishen Das. 
(1804) 16 All , 483, an order deriding that a party brought upon the redbrd 
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( 3 ) *' decree-holder ” means any person in whose, 
&vour a decree has been passed or an oraer capable of exe> 
cation has been made : 

This definition is now modified to exclude the transferee of a decree or order, 
but the rights ot the latter remain practically unaltered under Order XXI» r. i6 
post. 

1 * not the legal representative of the j udgnient* debtor— Bisheii Dayal 
Bank of Upper India, (1891) 13 All., 200 ; a deuiaioii in execntion-prooeedingi 
determining the period for which meNne profits are recoverable — Bhnp Indar 

V. Rijai, ( 1 001 1 fi Calc. W. X., an order dismissing an application under 
R. 251, (O. XXI r. 2) that the adjustment of a decree be recorded as 
certified — Jariina Prasad v. Mathura Prasad, (1894) 10 All., 129 (see alio 
Kangji t\ Bhaiji, (1887) 11 Bom., 67; (hiruvayya r. Vndiiyappa, (1895) 18 
Mad., 20; and Lingayya v, Narasimha, (1801) 14 Mad , 99, an order under 
s. 293 (O. XXI r. 7l) directing a defaulter to make good the defleienoy 
arising on a re-sale — Kali Kishor v, (Juru Prasad, (1808) 26 Calc., 99 ; 2 Cal., 

W. N., 408, or refusing the application of a decree holder for the realization 
of the difierenco from the deiaaltor — Amir Bahshar, Venkataohala, (1896) 
18 Mod., 127, an order rejeoting a claim under s. 328 (OXXI r. 90). — Oupala 
V. Fernandes, (1893) 10 Mad., 127, an order directing the release of a 
judgnient-doht or— Abdul ilahiraan r. Mahomed Kassim, (1898)21 Mad., 29, 
an order under s. 300, (O. XXII r. 6). directing a suit to abate — Bhikaja v. 
Pnrshotam, (1880) ‘0 Bnm., 220; Subbaya i*. Samindayrar, (1895) 18 MaiL, 
490 ; see contra, Ahmed Ata r. Muta Budui Lai, (1880) 3 AIL, 844 ; 
Hamida v. All Husen, (1895) 17 All , 172), an order dismissing an application 
under s. 372 (O. XXII r. 12) to bo brought on the record ns represontatives 
of a deceased party— Indoomati r. (lays Prosad, (1807) 10 All , 142 ; Motiram 
c. Kundnn Lnl, (lOfXl) 22 All. 380 but seo contra, Lolit Mohan Roy v. 
Rhchock Chand, (IJMK)) 4 (Jalo. W. N , 403, an oider rcioctiiig an application 
to sue as a pauper and striking the case off the Court’s file on the ground that 
the applicant had previously withdrawn the application and entered into a 
new contract wMth the defendants- Haldco (liila Kunr, (1887) 9 All, 120, 
an order rejecting an application to a]ipoiiit a receiver— Venkatasami v. 
Stridavamma, (1887) 10 Mad., 179, an order refusing to remove a receiver — 
Mithibai r.Liinji, (1881) 6 Bum., 46, an order rejecting a mstnorandu in of 
appeal as barred by limitation— fjulab Rai r. Maiigii Lai, (1885) 7 All., 42 ; 
Canga Das v Ram joy Dcy, (1880) 12 ('ale., 30 ; Rup Sing c ATukhrai Singh 
(1886) 7 All., 887, or dismissing an appeal for tlm same reason — Raguunath 
Copal V. Nilu Xathaji, (1886) 9 Bom., 452 ; seo confra, Venkatarayadu 
V. Ranghayya, (1898) 21 Mad., 152. an order rejeoting an appeal on the ground 
that it had not been duly presented— Ayyaniia r. Nagabhushanam, (1893) 
16 Mad., 285, an order rc'jeoting an appeal on account of scandalous matter 
contained in the memorandum of appeal — Zainindar of Tuni v. Benayya, 
(1899) 22 Mad., 156, an order under s. 6221, (Schedule 11) refusing a reference 
to arbitration — Gowdu Magata v. Gowdu lihagavan, (1800) 22 Mad., 209 
(ronfm, Dayanund ?*. Bakhtawar Singh, (1883) 6 All, 333) , an order of an 
Appellate (Jourt sending a case to the Court of First Instance with orders 
that a formal decree should be passed in aocordanoe with the award of the 
arbitrators —Bhugwaii Das c. Xaiid Lai, (1886) 12 Calc., 173, an order 
confirming an award when the arbitrators bad failed to oarr^' out the terms 
of reference,— .Sadi k All r. Imdad Ali, (1880) 3 All., 286, an order passed 
on an awanl that is not illegal, — Vunkayya v. Venkatappayya, (1802) 15 
Mad., 348, a decree passed on an award when its ffeiiuinoiiesB and the 
Biilimission to arbitration arc denied, — Husananiia v. Linganiia, (1895) 18 
Mad., 423, an order under s. 626, determining that there has been no valid 
reference to arbitration and lejccting the application— Mahomed Wahiuddin 
V. Hakiman, (1808) 26 Calc., 757 ; 2 (Jalc. W. N., 520, an order lefnsing 
an application to file a piivate award in Court— Jaiiki r. Gayan, (1860)1 
All., 427 ; Poiinusami r. Maiidi Sundara, (1004) 27 Mad., 266. 

Other AcU , — An order under a. 3, Act XL of 1868, refusing to admit a person 
who has obtained a certificate of administration to defend a suit on behalf 
of a minor— Buldeo lias v. Gobind Shankar, (1886) 7 AIL, 914, an order 
under s. 37, Act Vlll of 1869, B. C , deciding that a proprietor of an 
estate had not a right to make a measurement of the estate— Broiendro 
Coomar v. Krishna Coomar, (1881) 7 Calc., 684, an order of a District 
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Ord*rt—wt section 36 post. 

(4) “ district " means the local limits of the jurisdiction 
of a principal Civil Court of original jurisdiction (hereinafter 
called a District Court ”), and includes the loo^l limits of 
the ordinary original civil jurisdiction of a High Court : 

District TOurt. — The Court of the Judicial Commissioner and not that of a 
Deputy Commissioner was held to be the Distiict Court in Chota Najspur under 
the similarly worded definiiion of the old Code'. It was also held under that 
Act that thh Deputy Commis'sioner of the Santhal Parganas lias been vested 
with the powers of a District Judj'e, the effect of which is to make the Santhal 
Parganas a* district'^ The latter half of the old definition declaring the sub- 
ordination of the various Civil Courts has been tiansposed to section 3 : su notes 
» thef-eto, 

(5) “ foreign Court ” means a Court situate beyond the 
limits of Britisli India which has no authority in British 
India and is not established or continued by the Governor 
General in Council : 

(C) “foreign judgment” means the judgment of a 
foreign Court : 

The definition of foreign Court does not of course include the Prity Council 
which has authority in llritish India, but it does include all other Courts in 
England*. Ordei XI r. (i) (c) of the Rules of the Supreme Court gives that 
Court jurisdiction over .subjects of the Hrilish Crown wherever they may be.* 

The Supreme Court of Mainitiu.s is a foreign Court and as such the judg- 
ments passed in absentetn against a defendant, who at the time of the suit was 
neither resident in nor subject of the same country, are not enforceable against 
him in a Court of Hritish India*. 

(7) ‘‘ Goveriinioiit Pleader*' includes any ofBcer ap- 
pointed by the Local Government to perform all or any of 
the functions exjiressly imposed by this Code on the 
Government Pleader and also any pleader weting under the 
directions of the Government Pleader : 

It should be observed that the definition has been extended to include a 
pleader acting under the directions of the Government pleader. ^ ^ , 

(if) “Judge” means the presiding officer of a Civil Court : 

Judge.— 'Compare this definition with tViat in sec. ig of the Penal Code. 
No definition is given of the term Civil Court, so frequently used in these preli- 
minary sections, but under the Evidence Act, sec. 3 a Court includes all persons 
except arbitrators legally authorized to take evidence. It has been held under 
sec. 195 Criminal Procedure Code that a Registering officer is not a Court,* 

•Tuilgo granting probate <if a will luuler Act V of 1H81— Umrao Chand v. 

Drindabaii Chand, (1895) 17 All., 475, (p. 477), and an order under a« B7, Aot 

IV of 1862— Kedar Nath v. Lalji Sahai, (189C) 12 All., 01, extending the time 

fur payment of the mortgage money hy a mortgagor- -Rahiroa v. Nepal Rai, 

(18^2) 14 All., 520, are decreos. See bIho notes to section 90 post, 

' .Toynarayan v. Madhoo Sudan, (1892), 10 Calc., 13. 

* Rail Frosad Rui v Melier Chandro Roy, (1879), 4 Calc., 222. 

* Bowles V, Bowlos, (1884) 8 Bom., 574. 

* Moazzin Hossein v. Robinson, (1^)1) 28 Calc., 641 ; 5 Calc. W. N , 741, and 

see the case of Sfadras Ry. Co. r. Zomindar of Carvatanagarnm, (1874) L. R., 

I 1. A , at p. 385 ; also 13 Geo. Ill 0. 63 (1773). 

* Kasaem Mamooji v. Isop Mahomed Suliman, (1902) OCalo. W. N., 829. 

* Qaeon Empress Tulja, (1888) 12 Bom., 36 ; Queen Empress v. Subba (1888) 

II Mad., 3 and Queen Empress v. Ram Lai, (1803) 15 All., 141. 
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bat a contrary view was taken in the Madras Full Bench case of Atchayya v. 
Ganga3rya,' where the Evidence Act definition was relied upon. 

A definition of ** suits of a civil nature " is given in section 9 explumatiM 
(post). 

An Additional Judge was a District Judge within the meaning of Act VII 
of 1869 (B. C.), s 112 ; and an appeal did not lie from his decision in cases of 
the nature described in that section any more than from a District Judge.* 

Death. — The opinion of a Judge dying before judgment delivered ts not a 
judgment.* 

Disqualification.’-’ No Judge can act in any matter in which he has any 
pecuniary interest, or any interest, which though not pecuniary, is sufficient to 
create a real bias~e. g., a Mamlatdar who had acted in the management of the > 
property in dispute in a possessory case was held disqualified from trying the 
case. When an officer has, in the course of executive duties, formed an opinion 
and acted on it, or has sought to give effect to it as agent of a public body which 
has become a litigant in a cause, the law will presume an interest creating a bias 
so as to disqualify him .as a Judge.* 

Judicial Prooeeding.— This term has not been defined. In the Criminal 
Procedure Code, s. 4, it is described as meaning any proceeding in the course 
of which evidence may be taken, or in which any judgment, sentence or final 
order is passed on recorded evidence 

(9) -judgment ” nieAns the statement given by the 
Judge of the gfrounds of a decree or* order : 

For the contents of a judgment, see Order XX r. 4. post, and of an Appellate 
Court judgment. Order XLl r. 

{ 10 ) “judgment-debtor” means any person against 
whom a decree has been passed or an order capable of execu- 
tion has been made : 

A slight improvement has been effected in the languitge of this definition as 
in that of the word ** decree-holder,” but the sense remains unchanged. 

{ 11 ) “ legal representative ” means a person who in law 
represents the estate of a deceased person, and includes any 
person who intermeddles with the estate of the deceased 
and where a party sues or is sued in a representative 
character the person on whom the estate devolves on the 
death of the party so suing or sued : 

This is an entirely new definition .‘ind clears up the doubts that existed on 
the question whether the term “ leg^l representative ** was limited, to executors 
administrators and heirs, when used in the body of the Code. The argument 

^ (1892) 15 Mad., 13S; and see also Kristo Nath f. Brown, <1881) 14 
Calo., 176. In Matiiivala r. Kaniarappa, (1907) 80 Mad., 326 it was 
hold that a Pistrivt Registrar was nut a Court within the meaning of seo. 622 
Act XIV of 1882. 

* Brojo Missar r Aliladee, (1874) 21 W. R., 520. 

* Queen v. Keyn, 2 Kx. D, pp. 65, 2.38. 

* Aloo Nathu o. Gagubha, (1895) 10 Bom., 608. 

* See Calder v. Halkett, (1857) 2 Moo. LA., 298 at p. 308 ; Sinolair v. Brooghton, 

(1882)i0 1. A., 162 ; 0 Calo., 341. ^ 
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frequently arose in tbfll%>nsideration of execution proceedings ; and the reported 
cases were fully dealt with by Woodrofie J. in Dinamoni Chaudhurant v, 
Elahadut Khan* ; the conclusion at which the learned Judge arrived in that 
case is now recognized by the Legislature. 

Such questions as whether the heirs of her husband are the legal representa- 
tives of a Hindu Widow sued or suing in her representative character are also 
placed beyond doubt*. See notes under Order XXI r. 21 and section $0 post, 

{ 12 ) “ Mesne profits ” of property means those 
profito which the ])ersoii in wrongful possession of 
'such property actually received t)r might with ordinary 
diligence have received therefrom, together with interest 
on such profits, but shall not include profits due to im- 
provements made by the person in wrongful possession. 

Meane Profits. This definition is also an addition to the preliminary part 
of the Code and has been tdken from the explanation to section 21 1 of Act XIV 
of 1882. The last two lines are new and secute to the person in wrongful 
possession any increased rent or profits, for which he has nut been hitherto 
able to claim compensation even b> way of mitigation of damages.* 

How oaloalated. This de6nition was originally taken from the judgment 
In Dw^anath Mitter v* Kamdhun Biswas* ; the term cannot be construed 
to mean a periodic il piyinent for ever, and the very word ** mesne ** implies 
a terminus ad t/ue*n ” as well ns ** a 

The sum to be recovered 4n the case of a suit for mesne profits is of the 
nature of damages to be assessed by a proper exercise of judicial discretion, 
and it is impossible to lay down a rigid lule, according to which those damages 
should always be calculated.* 

Bent. Thus a person not actually cultivating, but receiving rents, is 
accountable not only for the sums actually collected, but for what it might be 
reasonably supposed he could have collected^ ; and the usual rule is to 
ascertain what would be a fair and reasonable rent for the land if the same had 
been let to a tenant during the period of the unlawful occupation of the wrong- 
doer*. This indeed is the only rule on which to pioceed where the person 
in wrongful possession has himself occupied and cultivated it, especially if the 
cultivation is carried on at a great risk*. 


> (1904) 8 Cal. W. N., 848. 

* Riniktshore K'illy Kanto (.1881) 0 Cato., 479; and aeo Uari Saran v* 

Bhttbaneswari (1889) lOCalo., 40, 

* See report of Special Comniittco ; iioten on clauses. 

* (1887) 8 W. R., 103. 

* Vinayak v. Abaji (1888) 12 Bom., 410. 

* Hogg V. Dinoiiith (1807) 8 W. K., 447 ; see alsu Kalee Debee v. Modboo 

Hoodun (1871) 10 VV. K., i7l ; Cirieh Chunder Lahiri v, Khoshi Shikhareawar 
(19(NM 27 Calc., 961; 4 Calc. W. N., 631 ; and Surja Pershad Held 
(19()2) 89 Calc., 022 ; 0 Calc. W. N., 409. 

^ Thakoor Doss Roy v Nobiii Krintu (1874) 22 W,H., 120 ; Lucky Narain Roy v* 
Rally rnddo (1879) 4 Calo., 882. 

* Rttgho Nath Dohey (1808) I Agra Mis., 17 ; Chardoii e. Ajmt Singh (1889) 

12 W. K., 62 ; Kaghii Nandan v. .Talpa Patlap (1899) 3 Calc. W. N., 748 ; 
Oirish Ciiundcr Lahiii v. SIiohM Khikhaicswar Roy (19(X)) 27 Calc., 961 ; 4 
Calc. VV N., 631 ; Surja Pvrshnd v Reid (1902) 29 Calo. 022 ; 8 Calc. W.N., 
409 : but when the plaintifTs arc cultivators, see Soudaminee v, A nuud Chunder 
(1870) 13 VV. H., 37 ; WatHon v. Pyari i^l Shaha (1871) 7 B.L.R., 176. 

* Aimed Kooer r. Iiidurjeei Konor (1888) 9 VV. R., 446 ; B. L. R., F. B., 

1003 ; see also Shistoe Pershad v. JLumalakant (1872) 17 W. R., 348 ; 
Tripoora Sunduree V. Promothonalb (|l89> 11 W. R., 6881 Biaheaharee v. 
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Annual rente. Where the rents are taken as test, then, unless the 
tenants’ leases contain a contract to pay rent by defined instalments which, 
independently of any failure to pay on demand, might be made the subject or 
an action at a certain date within the year, the rents mesne profits} must 
be taken to fall due annually and at the end of the year’ ; for the right to 
mesne profits accrues only from the date on which the plaintiff would have 
received them, if he had not been dispossessed. ‘ 

Profits, But in other cases mesne profits were held to cover whatever profits 
the wrong-doer might, with ordinary diligence, have received from an occupation 
similar to that of the party wrongfully dispossessed,* whether it be that of a 
cultivating > 7 ot,* land-lord or zemindar,* and* to determine the amount, it 
would be sufficient to show the profits for the years preceding dispossession or 
afterwards.* When the position of the plaintiff is that of landlord and 
tenant combined, and the defendant a sub-tenant, mesne profits must be assessed 
on the value of the crops raised by the defendant.’’ 

In a suit by a land-lord against an occupancy tenant and his vendee, mesne 
profits must be assessed as damages against the vendee as a trespasser, and the 
pioper measure of such damages is not the rent payable by the vendor, but the 
actual market value of the land for the purpose of letting.* 

Deductions, Deductions, usually lo per cent., are made for collection 
expenses* and also for (]iovernment Revenue, losses by desertion and death 
of ryots, drought, but charges for management are not allowed unless the 

party accounting has bona-fide believed himself to be in rightful possession.” 
Lands of such a nature as would, under ordinary circumstances, yield no profit 


Mohun Chunder (1866) 5 W. R., Mis, 36; Promotho Nath v. Tripoora 
Buondtiree (1868; 1(1 W.H., 463 ; (langa Prasad v, Gajadliar Prasad (1878-80) 
2 All., 651. Fcir iiiosno profits when a oullivatnig raiyat has been dispos- 
sessad by his landlord, see Bbiro Chandra v. Bamuiidas (1860) 8 B. L. K., 
A. C., 88 ; 11 W. U., 461 ; Huruoklall v, Breeiiibasli (1871) 15 W. K., 428, 
Mahomed Azraul v, Cliadeo Ull (1869) 12 W. R., 104. 

> Thakoor Doss Roy r. Nobin Kristo (1874) 22 W. K., 126 ; Thakoor Doss 
Aotiarjoo v. Shoshee lihoosun (1872) 17 W. R., 208 ; Byjnalh Per»had t*. 
Badhoo Bingh (1868) 10 W. H., 486. 

* Luck bee Kant Doss r. Dcoii Dyal (1870) 14 W. R., 82, supra. 

* Toluok Chaiid v, Soudaininoo Dossoe, (1875) 23 W. U, 108; 4 Calc., 606 ; 

Roukiimoc Kooer v. Rani Tubul, (1872) 23 W. R., 156. 

* Nursingh Roy r, Andorscm (1873) 10 W. R., 126 ; Gooroo Dyal v. Gopal 

Singh (1875) 24 W. R., 27l ; Laljee Shuhay r. Walker (1002) 6 Calc. W. N., 
732. 

* Bhyrub Chunder Slujoomdar v. Huru Prosunno (1872) 17 W. R., 257 ; 

Dwarkanath Milter v. Kaindhuii (1867) 8 W. R., 1(I3 ; De Silva r, Teheratiee 
(1868) 9 W. H., .374; Thakoordoss Roy t;. Nubin Kiibto (1874) 22 W^ H., 
126 ; Doorga Soondurec r, Sliibrshiiri (186/ ) 8 W. R., 101 ; but see Madhub 
Chunder Dutt v, Uaradhun Paul (1870) 14 W. R., 204. 

* Bhawaneedeeu Sahoo v, Mohun Sahoo (1860), 1 All H. C., 188. 

^ Gopal Chunder v, Bhuubuii Mohun (1003) 30 Calc , 536. As to bow mesne 
profits should be oaloulated when a Hindu widow, in possesaioii of her 
deceased husband’s property, is ousted by an adopted son, see Dalel Kuuwar 
V, Ambika Partap Singh (1903) 25 All., 266. 

* Matuk Uhari r. Ah Naqi (18HR) 10 All., 15. 

* Gooroo Doss Roy v. Anund Moyeo, (1871) 15 W. R., 203 ; Hurrodurga v 

Surut Sunduri (1882) 8 Calc., .332 ; L. K. 9 1. A., 1; but see Atlaf All v. Lalji 
(1876) 1 All., 518. 

Dinobundhoo Nundee v, Keshub Chundoe (1865) 3 W. R., His., 25 ; 
Purmesuroo Pershad v. Agbtir Singb (1867) 7 W. R., 78 ; Palmer v, Balgobind 
(1807) 7 W. H., 230 ; Erfoonissa v, Rukeeboonisaa (1868) 9 W. R., 457. 

” ShiUbDeir. Ajudhia(1888) 10 All., 13; Sreenath v. Nobin Chunder (1868) 
9 W. K 473 ; see also Kalee Uebee r. Modhoo Soodun (1871) 16 W. R., l7l | 
see however McArthur v. Cornwall (J89S0 App. Cas. 75 ; AMul Obafur v. 
Raja Ram (1901) 23 Ail., 252 if^Daugar Mai v. Jai Ram (1902) 24 AIL, 876. 
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should not be taken into account, unless it has been shown that the 
judgment-debtor could have gained a profit from them.* 

In calculating mesne profits, payments qf revenue and cesses should be 
deducted.^ A trespasser, who, after having been for some time in possession of 
immoveable property, was ejected in execution of a deciee obtained by the right- 
ful owner, cannot have allowed to him in reduction of mesne profits expenses 
incurr^ by him in obtaining decrees for rent against tenants on the property in 
suit* ^ Mesne profits can only be ascertained after making deductions from the 
gross earnings of all such payments made by the defendant as the plaintiff would 
have been. bound to make, if in pos!>es$ion/ A trespasser is entitled to a 
deduction of Government Revenue so as to show (hat there were no profits at all, 
but he cannot recover any sum so paivl in excess of the profits claimed, but must 
bear the burden of his own wrong. 

From what date alloived The general rule is, that mesne piofits are 
demandable from the date on which they become annually due.* To this 
there IS an exception j a purchaser fur valuable r onsideration without notice of 
plaintiffs title is not liable for mesne profits from any date earlier than 
the institution of the suit, if the plaintiff has been guilty of laches though 
slight delay in bringing the suit will of itself be insufficient to remove the 
liability. " Under Art. 109, Sch. II of the Limitation Act XV of 1877 the 
defendant is liable for the mesne profits leceivcd by him or which he might have 
with due diligence received, during the three years before the date of suit and not 
before. The period of three years fixed has no reference to the time when the 
rents fall due.* 

Proof necessary. To establish a claim for wasilat, the plaintiff must show 
that he was entitled to possession*'’ ; and that he was wrongfully kept out of it 
by the defendant.** Title need not be piovcd, unless the defendant proves a 
better title**, but a decUratory decree stating that u person is entitlea to pro- 
perty without previous possession is not sufficient. ' * 

The onus is on the wrong-doers to show what sums were lealized as rent 

* Beuharam Djss ik Brojonath (180H) 0 VV. H., «360. boo also Bijoy Gobind v. 

Kaleo Prosunno (1871) 16 W. U., ; and l^lran Chunder c. JuggOMur 

Mookerjoo (1872) 17 W. U , ‘298 

” Dakhiiia Mohan v. baroda Mohan (1894) 21 Calc., 142 ; L. R., 20 1. A., 100. 

* bharfudilin v. Pateliyab (1898) *2U All., 208. 

* Rachar Ala c. Sha Ogliadbhai (1893) 17 Bom., 3J. But such gross producu 

should not bo takun into acct)unl, unless all other means of asuertaiiiiiig thu 
Q10S110 profits fail—Klienioiikureo o. MoiDiooniotty (IS60) 4 W. R. Mis., 28. 

“ Toluok Chaiid w. SoiuUinmoo (IHTo; 2.1 W. R., 108 ; 4 Calc., 066, 

* Sob Kooer Rimaput Singh r. Furlong (1865) 3 W. K., 38. 

^ Juggarnith Sahxi r. Mahomed IIo8*ioiii (1875) 14 B. L. R., 386. 

” Kaleenath Doss v. Rajah Meah (1874) ‘22 VV. R , 406 ; and see 011 this point 

the following cases in which mesne profits were only allowed from the date 
of suit— Shore Bahadur Singh r. Daiiao Kuar (1878) 3 Calc., 646; Rag 
hunadha v, Broj Kishoio (1876-76) L. R., 3 1. A., 164 ; Sarkies u. 

Prosouomoyoe Daasee (1881) 6 Calo. 794 ; Juggurnath Sahoo v Shah Mahomed 
Hossein (1876) 14 B. L. K., 386. 

* Abbas v. Fassihuddiii (1897) 24 Calo., 413 ; Rishnanand r. Pratab ftlarain 

Singh L. R., (1883-84) 11 1. A., 88 ; lO Calc., 786. 

Radba Churn v. Zumuroonissa (1869) 11 W. R., 83. 

Dwarkaram Misser v. Jogessur, (1874) 21 W. R., 276; Uhoogly Sahoo v. 
Chundee Pershad (1874) 21 W. R., 246. See also Churn Singh v, Bungoo Singh 
(1871) 15 W. B., 221. 

Lep Singh v, Nimar Rbasia (1894) 21 Calc., 244. 

** Kalidas v, Vallabhdas (1882) 6 Bom., 79. 



16 


TUU 001>JB of OIVIL PBOOIDtfEB. 



ditrliiB the period of tMir ppsiteHtoll** hut U ii thohnateKl* on 'tte ijjkhMfPP If 
establish not only the existence of his right but sUhi the mcfeiU; bf 

Sftify umfctunwy. All Dxiiks in wrongful pessessiop, ifl4fi|pedt«^ ef M 
they got if), ere liable.* TMib ah auction purSiaser whm tnu^aeOe 
declared Himtd a nTortgagor alter the year of giEce a bena*fM 
holder ;* aiP baradar with his semiodar an under-tenant a peteoil m 
poBsesihm whh apparent colour of right and afterwards leghlfy ejected \ 
purchaser nith notice of the defect of bis title* but not a vendor/' unless he 
has kept the vendee out of possession** ; the actual occupier with his lessor'* 
subsequent lessees taking possession and collecting rents after the expirp 
of the lease of the previous lessees, but before notice of ejectment required to be 
given by the lessor under s 36 of the N W P., Rent Act (XII) ofi88 l)**t 
are all liable for mesne profits ; but ryots are not bound to pay rent before the 
decree-holder is put in possession ** A purchaser of property at a sale under 
the Rent Recovery Act, who enteis into possession thereof, is m rightful posses* 
Sion until the deciee i'* set aside He is not therefore a trespasser and 
liable to make good any lobS sustained by the rightful owner being kept out 
of possession ; but he is bound to account for mesne profits, the calculation of 
which is to be based on a proper discharge of the stewardship of the 
property*®. 


A lessor preventing ryots from paying his lessee is liable;" so a mort- 
gagor who, after the mortgagee had forec losed and got a decree, neither gave up 
possession to the mortgagee, nor told hts lessee to pay the latter rent^ was cast 
in mesne profits'® 


Bf^joyment of profits. It u aUo unnecessary to show that the defend- 
ant has enjoyed the mesne profits, instead of the plaintifT It is enough to show 
that he has been active in keeping the plaintiff out of possession and enjoyment 
of the property If he has done so wtongfully, he is bound to pay to the plaintiff 
ccuisequential damages, whether he deiived any profit himself from the possession 
of the land or not'* in the case of every wrong -doer, the liability of a defend- 


' Brojendro Coomar v. Madhub Chunder (1882) 8 Calo , 348 dee also 
Rttkoomee Kooer v Ram Tuhul (1872i 17 W R , loG Everything is to be 
assumed against them— Doorga Soonduree v Shibeshnn (1876) 8 W. K , 101. 
8oe also Mababir j’ershad 1 * Radha Pershad (1K91) 18 Calo., 540. 

* Ishan V. Ainnddm (1880) 5 Calo. W N , 720 

■ Pearuii v. Ahmed Ah Khan (ISGl) 4 W K , Mis , 7 ; Heia Lall v, Girdharee 
(1867) 8 W R , 4*30 , Sutty* Nundo u. Siiroep Chander (1370) 14 W. R., 76. 

® Jey Narain » Torabun (1872) 4 Agra , 210. 

' Suroop Chunder v Mihenlor Chnndor (1874) 22 W. R., 539 ; but see 
Raisuddiii v Khodu Newaz (1883) 12 C. L. R , 470, 

* Mugun Chundot v Surbessur (1867) 8 W R., 479 ; Uijnath Pershad v, 

Budhoo Singh (1868) 10 W K , 48b. 

' Biddya Moyeo v. Ram hiW Misser, (1872) 17 VV. R , 148 

* Ram Chander Surmah v. Ram Chunder Pal (1875; 23 W. R., 226. 

* Abdonl Kureom v. Campbell (IS67) 8 W. R , 172 

Umamoyi v Taiini (1367) 7 W R , 225 
" Shurut Chunder o, Judub N«rain (18b4) 1 W R , 90. 

'* Nilkamal v, (luiDinitii, (187L) 7 B L R , 113 P C 
'* 'ftfudun Mohan v Ram Uass, (1830) 0 C L. R., 337. 

BhitabDei v. Ajulhia Prasad, (1833) 10 All , 13. 

Woomesh Chunder e. Matkund Moikerjee, (I860) 12 W. R., 35. 

'* Porumal v, Knshnania, (1894) 17 Mad., 251. 

' Bheokumbur Singh v. Raj Chunder (1871) 15 W. R., 190; Shamaaudkur 
Chowdhry v. breenath Banerjeo, (I869i 12 W. R., 354. 

'* Suroop Chunder Roy e Mohender Chunder, (1874) 22 W. R., 539. 

Qhoogly Sahoo v. Chundee Pershad, (1874) 21 W. R., 240. 




raiUMnrAinr. 


vr 


**'?***^ ** ^ tiw *W«> fc* hiflimf >MW 4ww>, t^fi4il)H^ 

jgtet wtgladad ffmli muAmon, h* «wiii^ be aeld to beve evMi miMMm 
pifl^ into dMld he with ordi|i«to ett extr»ordia«tjf dWireace hm. 
yhW W W meat. He n toemfere not tiehla* But, where the detondant «lto 
pomifion, abandontd the land* without giviiiff notlco iH 
fhd#ttOrto-hdd«r,hewatheHliab)efiirfneinoprodts.t * * ^ 


^ Bftoot of a daoroe for mooae profits.— The decisions declaring the 
incidents of the liability imposed by a decree for wasilat are not uniform. In a 
suit for damages against several nersnns for keeping plaintiff out of possession^ 
they are all equally liable to him and no one can restrict his liability to that 
portion of the property in his possession but if the plaintiff abstains from 
suing any one of them, probably a decree againstuhe others would bar a new 
suit against him ; though in one case it iva’> held that, unless the plaintiff sued 
all the defen'lants under a iecree for possession, his suit would be dismissed, 
because if he did not do so, the parties cast would have no remedy against the 
other wrong-doers, whereas this would not be the caie if the decree bound them 
all, and only some of them paid ^ 


Oontribution. Form of decree. —In some rases in an action for 
damages, the whole liability has been divided in proportion to the amount of 
profits that each has derived from the wrongful poiiession,^ and this rule has 
been followed, even though there w.is no such limititiou in the decree,* on 
the ground tliat a person’s ** liability ‘to satisfy anoint and common decree would 
rn equity extend no further than to the p«'irtiru1.if land he was in possession 
of.^ 


Interpretation.— A decree for interest on mesne profits from the date 
they are ascertained means the date they have been asccitained by the Court 
and not by the Ameen.* A decree specifying no time down to which mesne 
profits are to be computed cannot beconstiued as giving mesne profits for 
more than three years from the date of the decree,* even thouv;h possession 
Is not delivered during that period.^* When a decree for possession with 
mesne profits was taken to the Privy Council in appeal and was affitmed, held^ 
that the three years up to which mesne profits may be given must be counted 
from the date of the King’s order.^' 

Shobait.— A decree for mesne profits against a person who claimed the 
lands as shebait of a Hindu idol, where the profits of the lands h id gone into the 
idol’s treasury, has been held not to be a derree a .gainst the person as an in- 
dividual, but as shebiit, and to he sitisfied out of the idol’s pi operty the 
necessary expenses of the idol must be allowed.'^* 


^ Abbas V. Fassihuddin, (iHft?) 24 Calc., 413 ; Hiradhiin v. .Toy Kisto, tlH69) 11 
W. R • 444; Indarjoet Singh v. Rsdhey Singh, (IH74) 21 W. H , 260. 

* Padmanund Singh r. Madhn Singh. (1800) .3 Calo. W. N., olxxxvii ; Kishna* 

nand v, Partab Narain Singh, (1884) L R., 11 1. A., HH ; 10 Calo., 785. 

* Jhoonkoe Paurey n. Ajoodhya, (1873). 10 W. U., 218. 

* Suttya Nqpdo v, Suruop Chundar (1870) 14 W. R., 70. 

” Fuaul Ifaliomed ». Rai Coomaree (1866) 6 W. R., 113 ; Golleotor of Bogra 
Shama Shniikur (1866) 6 W. R., 230. 

* Balwunt Singh v. Sheo Sfthoyo, (1865) 2 W. R., Mis.. 52. 

* Qunesli Dubt v. Balwunt Singh, (1870) 34 W. R., 175 ; Krishna Moh|in v. 

Kunjo Behari. (188110 0. L. R., 1 ; oontra, Jho^nkou Paurey n, Ajoodhya 
Doss, (1873) 19 iV. R., 218. 

* Doorga Bundureo v, SUibossuree, (1868) 10 W. R., 301. 

* Uttamram v. Kishor Das, (1000/ 24 Bom., 140. 

Narayan v. Bono (1000) 24 Bom., 345. 

Bhup Indar v. Bijat Bahadur, (1901) & Oalo. W. N., 152 ; 23 All., 152 ; L R. 
27 1. A., 200. * ^ 

** fibibeshureee v. Mothooroatb Aoharjae, (1800) 5 W. R., 202. 

** Thakoor Doss r. Shoshee Bhoosun, (1872) 17 W, R., 208. 
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Interest. — The general rule in Bengal is that interest may be awarded as 
a matter of course from the dite of suit, but if awarded from an earlier or later 
date, special reasons should be given and this is in accordance with the 
latest decision of the Privy Council— namely, that there is no rule obliging the 
Court to allow interest, but it is a matter of discretion— to be granted or not 
according to the circumstances of the case.^ 

If a decree is silent as to interest, interest cannot be allowed in execution.^ 

Bengal. —fn practice, interest has been allowed annually.^ No difference 
should be made as regards interest between wasilat paid in Jcind and paid 
in money.'^ In the ascettainment of mesne profits, a decree holder is entitled 
to receive interest year by year a i the amount found to be due and not only on 
the amount actually ascertltincJ and embodied in the decree.* 

Bombay.— Interest was allowed on wasilat in Bombay where the case fell 
under s. 2 (12), but not otherwise.^^ In the former case, the Court expressed a 
doubt whether interest could be given on wasihit from the date of possession to the 
date of payment, tliougli in the Privy Council case of Kirkland v. Modee 
Pestonjee Klioorscdjee* it was held that a sum found due for mesne profits 
was looked on in Bombay as a judgment debt, and carried interest by its own 
force, and their lordship 1 declared that such a practice was neither unreasonable 
nor unlawful. Whcie a purchaser was kept for upwards of 20 years out of the 
annual payment of a /ora^^aras httk (an hereditaiy tenure in Bombay), their lord- 
ships of the lb ivy Council decreed simple interest on each annual payment from 
when it became duc.“ 

Allahabad. — Mesne profits ” includes interest on such mesne profits, and 
interest accrues from the date on which each instalment of the mesne proffts be- 
comes due.'® 

Appeal. — An Appeal lies from a decision determining the period fof which 
mesne profits are recoverable." 

Jurisdiction, second appeal.— A suit for mesne profits is cognizable 
by a Court of Small Causes and a second appeal is barred if the subject matter 
in dispute is less than Rs. 500 in value.' 

^ Uurro Persand Huy v, Shauiapornaud Hoy, (1878) 3 Calc., 654 ; Lnckhy 
Narain v. Kally Puddo, (187tb ^ C^alc., 882; 4 C. L. R., 60; aeo also 
Protap Chunder u. Suriiomoyce, (1870) 14 W. R , 151. 

* Kisliiia Kstid ik Parbah Narain, (ISSl) L. H. 11 I. A., 88 p. 93 ; 10 Calc., 785 ; 

Cirish Cliuiiiler LUiii'i r. ShaHhi Sliikhare^ war Hoy, (1900) 27 Calu., 951, 
4 Calc. W. N., 631. Kuo also Jotiiidra Mohini Ldiiri u. Guru Proaiinno 
Lahiri, (1901) T. K. .31 I. A., 91 ; and as to thcdintiuctiuii between mesne profits 
and interent ihnruon boo Hurro Doorga o. Siirut Soondari, (1882) L.R. 9 I. A., 
IS Cab’., 332 ; Brojuiidru Coomar i\ Madliub Chundor, (1882; 8 Calc., 313. 

* Abdul Ghafnr r. Raja Ham, (1901) 23 All., 252. 

* Ilurrodurga r. Sliarrat Soundory, (1879) 3 C. L. R., 517 ; 4 Calc., 674 ; Luokhy 

Narain i\ Kally Puddo, (1879) 4 Calc., 882 ; 4 C. L. H., 60. 

^ Kaye KiHhorec r. Boiioinally Oliurti, (1863) 10 W. H , 200.* In the following 
oaHHs interest waH not. given before ansoBHiiient — Hungal Coal Co. r. Daroembah 
Marsh., 10.7 ; Mobaruk All v. liuistub Churn (1869) 11 W. H., 25. 

^ Kadha Raiiiuii v. Suriiornoyi Dobi, (1903) 7 Calc. VV. N., 437 ; 30 Calc., 506. 

Chaku Modin 0 , Bullabh, (1885) 9 Bom. H. C., 7 ; Cundo Aoandrav v. 
Krishiiarav, (1880) 4 Bom. U. C. A. C. J., 55. 

« (1841-46) 3 Moo. 1. A , 220. 

V Bumbhoolall v. Culloctur of Burat, (1859-61) 3 Moo. I. A., 1 ; 4 W. H., 
(P. C.,) 55. 

Narpat Singh v. Har Gayan, (1903) 25 All., 275. 

Bhup Indar v. Bijai Bahadur, (1901) 5 Calc. W. N., 52; 23 All., 162 ; 27 
I. A., 209. 

Kunjo Behary Singh v. Madhub Chandra Ghoso, (1896) 23 Calc., 884, followed 
in Soshagiri Ayyar v. Mara Kathammal, (1899) 22 Mad., 196 and Lingayya 
n. Mallikanuna, (1809) 22 Mad , J07, note ; but the rule is different in 
Bombay— see Antoiio v. Mahadev, (1901) 25 Bom., 85. 
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(IS) “ moveable property*’ includes growing crops : 

^ This new deAnitinn of moveahle property put*? an end to the uncertainty 
exiting under the decisions of the diflTerent High Courts upon the point.' 
in Bombay, Allahabad and Madras growing crops were held under the old Code 
to be immoveable property and in two later Calcutta cases it was held that crops 
were not moveable property until seveted from the ground." 

Gtrowing Orops*— Presumably this term covers only such veiretable growths 
as may be harvested from time to time ; thus tea bushes or coffee shrubs, it is 
submitted, will not fall within the definition, the leaves and berries only being 
regarded as growing crops. A similar distinction appears to exist between grass 
and turf.^ 

{14) “ order” tneann the formal expression of any decis- 
ion of a Civil Court which is not a decree : 

Order. — This must he read with the definition of Decree ; see p. 6 ante, and 
’notes thereunder The following decisions under Act KIV of 1882 in which various 
otders were held not to amount to decrees, may be useful by way of reference. 

Under the Oode of Civil Prooedure.— An 01 der for the inspection of 
documents an order that when a condition should be performed a decree 
would be passed an 01 der to pay the costs of the day an order as^ to 
costs in a suit allowed to be withdrawn an order disallowitig an application 
under sect 372 (old Code). (See Order XXII, r 12) to be made a party as 
assignee ;* an order under sect 373 (old CodeV (See Ordei XXII, r 1) allowing 
a suit to be withdrawn an order directing a suit to be re-admitted and 
registered an order granting^ ^ or refusing,' “ a certificate of fitness for 
appeal the Privy Council ; or refusing to extend time to furnish security 
an order by the High Court refusing to appoint Receiver.'^ An order in 
exercise of the Court’s inherent jurisdiction to punish contempt.'* 

Under other Acts— An order under Act XXVII of i8fK>,'« an order 

’ Hadu V. Sambhu, (IH82) 6 Bom., 592 \ in ro Hormanji Irani, (1889) 13 Boin., 87 • 
Cheda Lai v, Mulohaiid, (1892) 14 All., 30 ; Madaya v. Yenkata, (1888) 11 
Mad., 193. 

■ Surat Lai Mondal v, Umar Haji, (1895) 22 Calo., 877 ; Mangan Jha Dolhin 
Golab, (1898) 25 Calc,, 693 ; 2 Calo. W. N., 205. 

* Shephard and Brown’s Transfer of Property Act, 6lli Kd. p. 16. 

^ Soiibhai v. 'Ahmedbhai, (1872) 9 Bom. H. C., 398. 

* Covorji V. Morarji, (1885) 9 Bom , 183. 

* Shanks r. Secretary of State, (1889) 12 Mad., 1*20. 

Rama Kisaor r. Sriraiiga, (1898) 21 Mad., 421. 

« Lolit M^Roy v. Shobock 0. Chowdhry, (1900) 4 Calo. W. N., 404 ; Toj Singh v. 
Chabeli Ram, 24 All., 342. 

* Kalian Singh w, Lokhraj Singh. (1884) 6 All., 211 ; Dick r. Diok. (1891) 15 All., 

169 ; Jagdesh (Jhowdhri ?>. Tulahi Gliowdluiri, (1891) 16 All., 19 ; Ceiida Mai 
V. Pirbhu Lai, (1895) 17 AIL, 97; Palloji v. Canii, (1891) 15 Bom.. 370; 
Jogudindra Sarat Sandari, (1891) 18 Calu., .322 ; Abdul Hossoin v. Kashi 
Sahu, (1900)27 Calc , 302 ; 4 Calc. W. N., 41, sec contra, Uaiiga Ham v. 
Dataram, (1886) 8 AIL, 82. 

Hirdamun v. Jinghoor, (1880) 5 Calo., 511. 

Mowla Bakah V. Kishen Perlab, (1876) 1 Calo., 102; Taraohand v, Radha 
Jibaii, (1875) 24 W. R., 148 ; Lntf All i\ Aagm* Roza, (1890) 17 Calo., 455. 

Manly v. Patterson, (1881) 7 Calo., 339. 

Kishen Peraad v. Tiluokdhari, (1891) 18 Calc., 182 ; Amirunniasa v, Bohary Lai, 
(1876)25 W. R.,629. 

Chandi D. Jha e. Padmannnd Singh. (1S95) 22 CaU*,, 928. 

Godu Ram v, Suraj Mai, (1005) A. W, N., 10 ; 27 AIL. 280w 

Alta Sundari v, Srinath Saha, (1893) 20 Gale., 641. 
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under s. lo Act XX of 1863,1 an order under s. 18 Act XX of 18639 amting or M* 
fusing leave to institute a suit,* an order under the Madras Rent Recovery Act 
(Vlll of i 86 $\* an order by a District Judge concerning security Hot the grant* 
of a certificate of administration under Act X of 1865 / an order directing a 
penalty to be enforced under the Stamp Act (1 of 1879 ',* an order admitting a 
person as caveator under the Probate Act (V of 1881 V* an order refusing ^n * 
application fur the removal of a trustee^ an order under s. 214 Act VI of 1882 * 
an order under s 84 Act VllI of 188 $ for the acquisition by the landlord 
of a portion of a raiyai’s holding,* an order rejecting an application 
under s. ^3 of the same Act an order under s. 173 of that Act 
setting aside a sale^i an order under s. 174 of the same Act,i* an order of a 
single Judge of the High Court, declining to exercise the discretionary power 
given by s. 25 , Act IX of 1887 , 1 * an order requiring security for the grant of a 
certificate under Act VII of 1889 , 1 * an order of a District Court under the 
Guardian and Wards Act (VIII of 1890 ) refusing to remove a guardian^i* • 
an order of a District Judge under s. 18 of the Land Acquisition Act, dismissing 
a suit for apportionment and referring the parlies to the Civil Court,!* jin order 
under Act XX of i 860 giving leave to sue fur accounts of a religious endow- 
ment ;i^ the order of an Assistant Collertor of the 1 st class under Act II of 
1901 . 1 * 

( 15 ) “ pleader ” means any person entitled to appear 
and plead for another in Court, and includes an advocate, a 
vakil and an attorney of a High Court : 

Advocates.— The Advocate-General and the officiating Advocate-General 
for the time being are entitled to pre-audience,!* and advocates have precedence 
over pleadeis.** They can appear and plead on the Appellate Sid^of the 


' Minakshi v. Subrsmanra, (1889) 11 Mad., 20 ; L. R., 14 1. A., 160. 

* Pratap Chundor t*. Brojonath, (1802) 10 Calc., 275 ; Kaaim Ali v, Assim All 

Khan, (1891) 18 Calc., 382 ; Venkateswara, iu re (1887) 10 Had., 08 note | 
DelruB Banoo v Abdul Rahman, (1874) 21 W. R., 308. 

* Puramal r. Raja (^opala, (1800) 13 Mad., 248. 

^ Lucas V. Lucas, (1893) 20 Calc,, 245. 

* Sonaka i\ Bhuhanjoy, (1880) 5 Calc., 311. 

^ Ahhiram Dass v. Gopal Dass, (1890) 17 Calc., 48. 

^ Wilson V. McAfoo, (1897) 19 All., 131. 

* Roferonoo under Couit Fees Act, (1893) 17 AH., 238. 

* Pearl Mohun e. Ram Churn, (1892) 10 Calc., 485; Ooghuii Holla v. Rameshar 

Narain, (1891) 18 Calc., 271. 

Hossain Bux r, Hutukdhari, (1887) 14 Calc., 312. 

Ras;hu Singh r. Hisri Singh, (1894) 2l Gale., 825; see also Harabundhu v. 
Harish Chandra, (1890) 3 Calc. W. N., 184. 

Subh Narain Lai i*. Coroke Prosed, (1899) 3 Gale. W. N., 344; Kishori 
Mohun Roy v. Saroda Muni Dasi, (1897) 1 Calo. W. N., 30. 

(ilauri Duti v. Pursotam, (1893) 15 All., 373. 

Hama Reddi v. Papi Keddi, (1890) 19 Mad., 109. 

ImtiazunnifiBa v. Anwarullah, (1898) 20 All., 433 ; Pakhwanti v. Indra Narain, 
(1806) 23 Calo., 201. 

Harrish Chandra v. Bhoba Tarini, (1904) 8 0alo. W. N., 321. 

Mozaffer v. Mirza Ali, (1907) 5 C. L. J., 641. 

Zahra v. Mangu Lai, (1006) 28 All., 753 ; A. W. N., 223. over-ruHog Khamg 
Singh V. Poia Ram, (1904) 27 AIL, 31 and see Dhani Ram v. Bhola Singh, 
(1905) 27 All., 21. 

Bourke 224. 

See ** Englishman ** Dowspaper Blst May 1872. 
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Hif{h Court| but not act— they can appear and represent their clients in the 
various stages of tHk litigation at which it is necessary that theii^ clients should be 
present in person or by representative ; but they cannot take any steps in the 
Court or its offices necessary to lay the cause properly before the Court.^ 
They cannot file an appeal or any other application in the Registrar’s office.* 

iQjStruotioQS. — There is an usage approved by the Courts in England as , 
conducing to the benefit of suitors and to the satisfactory administration of 
justice that counsel should be instructed by solicitors,” and this rule probably 
applies to the Original sides of the Chartered High Courts, but it does not 
extend to ,non-contentious business, such as the preparation of a will.^ In 
other courts in India a barrister may, it seems, be instructed by clients direct 
without the intervention of any attorney or pleader in cases, where the client has 
appeared in the suit in person.* 

Fees.— No binding contract can be entered into between counsel and 
client in respect of the former’s services. He cannot maintain a suit for his ^ 
honorarium ” and conversely the client has no remedy against counsel for 
non-attendance or negligence.* 

Authoritjp to bind Olient. — In England, counsel have complete autho- 
rity over the suit, the mode of conducting it, and all that is incident to it, such 
AS withdrawing the record, withdrawing a juror, calling no witnesses and all 
other matters which properly belong to the suit and the management and conduct 
of the trial. ^ And where counsel consents to withdraw a juror, the compro- 
mise is binding on the client although he dissents, unless such dissent is brought 
to the knowledge of the opposite party at the time.* A consent order will 
not be set aside on the ground of mistake except for reasons sufficient to set 
aside an agreement.* But if counsel has received express instructions to 
the cofbrary^* or has consented against his client’s express wish^^ the decree 
will be set aside. Similarly where the consent is given under a misapprehension, 
or through a misstatement or want of materials, or if all the information which 
a counsel ought to have, when he gives his consent is not before him, the client 
is not bound.^* A compromise as to matters collateral to the suit will not be 
binding upon the client unless' lie expressly assents thereto,^* and where counsel 
under a misapprehension of his client’s instructions and, believing himself to 
have authorityi acts without it, he cannot bind his client.^* 

' Kali Kumar v. Nobiii Chundor, (1881) 6 Calo., 585 at p. 500. 

* lu re Rani Tarnck Barrick, (1870) 13 W. R., 60. 

* Bennett 1 '. Hale, (1850) 15 Q. B., 171. 

* See Marchaut’e Barri«tor«at4aw p. 42. 

* Gobind Chunder Datt u, Andrews, (1875) 24 W. R., 15. 

* Reference ( 1880 ) 9 Mad. 140 ; Smith Guneahee Lall, (1871) 3 All. H. O., 

83 : Aohamparambatli v. Gantz, (1878-81) 3 Mad., 183 ; Alston v. Pitambar 
Das, ( 1003 ) 25 All., 509. As to the recovery of rewards for non-profeBsional 
services rendered by a barrister see Land Mortgage Bank v. Elmes, (1876) 25 
W. R., 832. 

* Swinfen v. Lord Chelmsford, 29 L. J. ( Ex.) .382 ; Matthews v, Munster, 20 

Q. B. D., 131 : Urquhart Butterfield, 37 Ch. Div., 357 at p. 309; West 
l^von Mine, in re, 38 Ch. Div., 51. 

* Strauss p. Vranois, L. R. 1 Q. B., 379. 

* AttiHUey-General v, Toniline, 7 Ch. Div., 388 : Davis v. Davis, 13 C. D., 801. 
lo Sohoyer v. Hortner, 90 L. T. Jo., 110: Lewis v. Lewis, 45 Ch. D., 281. 

Garrison V. Rodrigues, ( 1880 ) 13 Calc., 116 

Holt V. Jesse 3 C. D., 177 i and see Hickman v. Berens, (1806) 2 Cb., 638 ; 
Wilding V, Sanderson, (1827) 2 Cb., 534. 

Swinfen v. Swinfen, (1857) 1 0. B., K. 8., 364 s Nando Lai Bose v. Nistarini, 
(1900) 4 Cab. W. N., 169, 

Nnndo Lai Bose v. Nistarini, (snpra). 
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Undertaking not to appeal.- -An agreement not to appeal, provided 
the decision be confined to a certain point, is binding on tfie client.^ Where 
the undertaking was not embodied in the order, an appeal was admitted and 
entertained in England.® The giving of such an undertaking is within the 
implied authority of counsel and it cannot be withdrawn in the absence of 
misapprehension or surprise.® 

Admission. — An erroneous admission of counsel on a point of law does not 
bind the party. ^ 

Oath. —The Court vf\\\ accept a statement from counsel without burdening 
him with an oath.'^ 

Immunity from action for defamation —No suit lies against a 
barrister for defamatory words, spoken as counsel, in the course of any judicial 
proceeding, with reference thereto, e*'en though unnece9siry to support, and 
irrelevant to, his client’s case and uttered without justification or excuse.® 

Robing. — Where an advocate or pleader is himself a litigant, he must elept 
cither to conduct the case entirely in pci > m litigant, or leave the case to 
his counsel or pleader.*^ If he conducts his own case he should do so in the 
same way as any ordinary litig.int and ou,{ht no: to address the Court in robes 
or from the bar.** 

Receipt.— A receipt given by counsel for a fee for professional service is 
exempt from stamp duty.® 

Attorneys and Solicitors. — An attorney having once undertaken the 
conduct of a case is bound to prosecute it with due diligence.^® He cannot 
say that unless a large sum is paid to him he will not continue to conduct it^^ 
or abandon it at his pleasure.^ ^ 

An attorney is not entitled to any reward beyond his just and fair remunera- 
tion. He cannot split up his functions by acting partly as attorney and pai;tly 
as agent. 

A party cannot appear if he has an attorney on the record ' A warrant 
of attorney to defend, unless specifically restricted in form, empowers an 


' Amir Ali r. Inderjuut Sing, (1871-72) 14 Moo. I. A., 203. 

® Hull and County lluiik, iii ro, 13, C D., 2GI. 

* Weal llevuii Minn, in rc, .'IS Ch. D., 51 : as to tho nfinnt of nuah an under- 

taking on behalf of an infant, boo llhodoR r. Swithiiiback, 22 <^. B. 1). 577. 

* Boni PorBhad w Diidli N ith H ly, (IKOH) 21)1. A., *2J(> (11100) 27 Calc., 156; 

4 Calc W. N, 274 ; followed in KaniBaran o. Kliakhavi, (1907) 11 Calc. W. 
N., 340. 

* XiBlariiii r. Nundo Lil Bose, (1809) 3 Calo. W. N., 694 ; Nundo Lai v. 

Nistarini, ( 1909) 4 Calc. W. N., l09 ; 27 Calc., 150 ; following Hiokman v, 
Bcrnn, supra, Wilding v iiiiaiidei'Muii, Riipra, and Noale r. Gordon Lennox. 
(1902) I K, II., 838 (C. A.) 

^ MiiiiRtor 7’. Lamb, 111^ B. 1).^ .ISS and Odgors on Libel 4th Ed. 225 aud oases 
there cited. 


’ New Brunswick Co. r Coiiyboare, (1862) OH. L. 0., 711, 
" West Hopotown Toa Co. in re, (1HS7) 9 All , IHO. 


» 

io 


stump reference, (1880) 9 Mad., 140 ; and (1894j 16 All., 132. 

Atui Ciinnder Mukerjue r. Su<jlii Hliunan Mullick, (1902) 29 Calot^ 63 ; 6 Calo. 
W N., 215 ; Basaiito Kumar Miller r, Kuuum Kumar Miller, (1900) 4 Oalc 
W. N , 767. ' 
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l7ndcTW.j»d r. Lewie, (1801) 2 B, 309 ; Court f*. Berlin, (1807)2 Q. B., 
390 ; (\)nip. Homer in re (1893) 2(4 B., 286. 

Br<>iendr.i Nath Mullick c. Luckhoetuonee Dassoo, (1002) 20 Calc.. 505 : 6 
Cal.'. W. N., 816. * ’ 


Panuliaiian Uingh v. Policy, (1897) 2 Q. B., ]22 andoompare Keweu, in re, (1009) 
1 Ch., 818. 
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attorney to act for the defendant in the High Court, whether in its original or 
appellate jurisdiction.* 

Seourity for coats.—Thrre is no rule which prevents an attorney from 
taking security from his client for the payment of costs actually due with interest 
thereon at a fair and reasonable rate. ^ 

Authority to bind Client.— An attorney hns no auihoiity to connpro- 
mise claim before suit*** or to compromise a suit after judgment, and his 
authority only extends to doing his be*.! for the purpose of obtaining the fruits 
of the judgment for his client.^ A compromise made pending suit by an 
attorney will not be binding, if the opposite parly has knowledge that it is not 
sanctioned by the client of the attorney. If such a compromise be unreasonable 
or improper the attorney will be liable to the diem for damages.® It has 
been held in England that if a solicitor acts on authority after it has been 
revoked, he will be liable if he knew, or by diligence might have known, of the 
revocation.® 

Costs — When attorney'* have been changed during the pendency of a 
suit, and the second aHorney recovers the costs of hotli from the client after 
notice that the costs of the firat attorney ar j unpaid, he does so on behalf of the 
first attorney to the extent of hi*- share. A defendant compromised with a 
plaintiff and satisfied the decree behind the b.i^'k of the plaintiff's attorney, though 
he had notice of the hen for co^ts of the pUmtiffs attorney : Held, that the 
defendant could not compromise with the plaintiff, so as to deprive the 
pi lintifT.s attorney of his costs, and he could not make any payment under the 
compromise, if he had notice of the attorney’s lien.^ No attorney has a 
right to insist on payment of past costs as a condition to the further prosecution 
of his client’s cause.® An executor desiring to change an attorney must 
piy him his costs, as well as his past costs incurred in the life-time of the 
testatoi.*® Leave will not be given by the Court for a change of attorney 
until the co^s of the attorney are first paid or provided for.** 

lafatit. — Wnere the client is an infant, the attorney may in some cates 
recover his costs as necessaries.*® 

Taxation.— Declining an attorney’s ofier to have his bill of costs taxed will 
not (at least in some cases) bind the client to piy without taxation.*® 

Lieu. — The eeneral lien of a solicitor on documents is metely n right to 
keep back from his client any documents he has received and holds as a 

' Kassini Manoojoo r. («upil Lai Seal, (180D) 3 (Jak*. W. N., 579. 

® Monahiir Dobs o . Roinanalh Law, (187H) 3 Ualo., 473 ; rb to the rules applioablo 
to an Attorney doing rnofusail bnsineas for an attorney in tlio tnofussil, 
See S hum soon i Bsa V. Carapiet, (I85K) 1 Boulnois 3.3 1 . 

* Macaulay r. Volley, (1897) 2 Q. D., 12*2, and comp. Nowon, in re, (1903) 1 Ch., 

p. 818. 

* Lovegrove v. White', L.'’ H., G C. P,, 410; Butler r. Knight, L, K., 2Ez« 

109 ; Lady Do la Pole r. Dick, 29 Oh. Div., 351 ; Hester r. Hester, 34 Ch. Div, 
607, at p. 601 ; Callow v. Young, (1880) H."* L. T., n. r., .543. 

* Jagannuth Das v. Koni Das, v.1870) 7 Bom, II. C,, O. C , 79. 

” Salton V, New BoeRton Co., (1900) 1 Ch., 43. 

* Orr v. Noreudra Nath Sen, (1892) 19 Calo., 308. 

* Khetter Kristo v. Kali Prasauno, (1888) 15 Calc., 887 : 2 Calc. W. N,, .508. 

* Basanto Kumar Mittor i*. Kununi Kumur Miller, (lOiM)) 4 (^alo, W. N.,767. 

Girindro Kumar Dutt o. Amulya Charm tlhoRO, (1902) 6 Calc. W. N., 306. 

“ Ramasami r. Sabbn Chotti, (1000) 23 Mad., 134; and soo Satya Sankar r. 
Qolapraaoi, (1800) 3 Calc. W. N., (Cxi ; Ghassoo lumadar v, Nasiruddiii, 
(1809) 26 Calo.. 760. 

Watkins v. Dhunnoo Baboo, (1881) 7 Calc., 140 ; but see St.cd u, Preeoe L. R., 
18 Rq., 102. 

** Monohnr Dass v. Romanath Law. (1878) 3 Calc., 473* 
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solicitor, until his bill of costs is satisfied. It is a rig^t derived tbvoufb the 
client, and he cannot have a better right than the client ; if they are subject to 
the rights of third parties such parties can follow them into the hands of the 
solicitor.^ He has the eame lien on translations as on other documentSi and 
cannot be compelled to produce them, when discharged by his client, unless 
on terms which will secure him from fraud.^ When costs are paid the lien 
is at an end, and the solicitor cannot retain them against a third party.* An 
attorney who discharges himself from his client’s service loses his lien over his 
papers,^ and will be prevented from acting for the opposite party in the suit* 

Mortera|re.--If in effecting a mortgage of his client’s property, he also acts 
as solicitor for the mortgagee he cannot claim, as against the latter, a lien on 
the title deeds or mortgage-deeds for costs due by the mortgagor.* The 
equitable right of a mortgagor to have back his deeds from the mortgagee on 
payment of the money due prevails over the solicitoi’s lien claimed in right of the 
mortgagee.^ 

An attorney has no lien for costs on papers belonging to an estate being 
administered by the Court.* 

His lien cannot be given effect to in summary proceedings, but should form 
the subject of a regular suit* 

Pleaders and Vakils.— **Pleader" and ^Vakil” are synonymous terms.^* 
The Courts in which a particular pleader is entitled to plead will depend upon 
the terms of his certificate.'^ He can plead in the criminal courts on behalf of 
either accused or the prosecutor.'* 

No pleader of a High Couit can be admitted as agent to practise in the 
Privy Council.'* Pleaders of the High Court in Calcutta are entitled to practise 
in the Calcutta Small Cause Court,'* but the rule of the Bombay Courts is 
different.'* Pleaders of the Mofussil Courts in Bengal are not, as such, entitled 
to practise in the Calcutta Small Cause Court.'* * 

. Vakalatnamah. A vakil is competent, until his vakalatnamah is revoked 
to appear for his client in an appeal, filed by him ; and in all its subsequent 


^ Polly fi. Wathuii, 1 Du. C. M. and (4., 23 ; Capital Fire Co., in ro, 24 C. D., 
408 : Llewelhn, in ro, (1891) 3 Ch., 145 : T^awroiice, in re (1804) 1 Oh., 556 ; 
ITawkoi, in ro, (1808) 2 Cli,, 1 : see Annual Practice 1908 11 422 et seq ; 

* KoHSorbai v. Natranji, (1880) 4 Bum , 353 ; Atool Chandra Mookerjoe v, Soehee 

Bhusan Miikerjeo, (1902) 20 Calc., 63 ; 6 Calo. W. N., 215 ; Horidos Mullick v. 
Maniok Lai Sfulliok (1004) 8 Calc. W. N., xevi. 

* ISmma Silver Mining Go. in ro, 24 W. R., 54. 

* McCurkindale, in ro, (1881) 0 Calc., 1 : Atofd Chunder Mookerjee v. Susheo 

Bhusan Mukorjou 20 Calc., G3 ; 6 Calc. W. N., 215; Basonta Kumar 
Mitter V, Kuimni Kumar Mittor (1000) 4 Calc. W. N., 767- 

* Ramlall Agurwallah r. Mooiiia, (1881) 6 Calc., 70. 

* Snoll, in re. 6 C. D., 10.3 ; Manson and Taylor, in re, 10 0. 1) , 729; Brunton v, 

Kleotrioai Curpu (1892; 1 Ch., 434 ;and nee Sheffield v. Eden, 10 C. D., 201. 

^ Llowellin, in to, (1801) 3 Ch , 145 ; and generally on this subject see Annual 
Practice, (1008) II 423. 

" Uolaney i;. French L. R., 8 Ch., 018 : see Bodon v. Hensby, (1802) 1 Ch., 101. 

* Domsnv. Imam Ali, (1881) 7 Calo., 401 1 Mahomed Zahttruddio v. Mahomed 

Naruddiu, (1804) 21 Gale., 85. 

Pleaders of the High Court, in ro, (1884) 8 Bom., 105. 

Legal Fraotitioners Act XVIII of 1879 ss. 7, 10 and Schedule 11. 

Ohttuder Charan v, Chuuder Koomar, (1870) 14 W. R., Or., S9. 

Tulsi Dos 8U, in re, (1867) 7 W. R., 228. 

Tulsidas Bil, in re, 7. W. R., 228. 

' * headers of the iitgb Court, in re, (supra). 

'* Sbosbee Bbooson Bhodooree, ip re, (1868) 10 W. B., 82. 
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•tAg«s,^ but he will net be heard in second appeal unless grounds of appeal have 
been died and certified.* r o 


A pleader may decline a brief without giving any reason.* 

A vakil may present an application for the restoration, to the list of pending 
appeals, of an appeal disinissea for default without filing a Iresh vakalatnama.^ 
Oontrol of Qase. — The senior pleader present has the entire control of 
the case ; and a junior will not be allowed to argue points in appeal waived by 
him.* A pleader using improper expressions during the course of argument 
should be stopped and if he misconducts himself, the Court may decline 
to bear hifn, but cannot dismiss the case in which he is engaged without trying 
it on the merits.^ No pleader should be called upon to produce his insiruc- 
ions ; he is tespon&ible for any statement he may make.* 

Bindinif Client. — Parties are bound by the bona fide acts of their pleaders 
within the scope of their authority, and mere error of judgnUent afibr^ no valid 
ground for avoiding them but the greatest caution should be exeraied by 
Courts before acting upon vakils* statements out of the ordinary scope of their 
authority in the peculiar matter in which they are employed.^* If a pleader 
conducting a case makes an admission as to payments made and the state of an 
account between the parties, it is binding on his client, and a record of an 
admission made by a pleader, must be taken to be correct until contradicted 
by an affidavit of the pleader, or admitted to be wrong by the judge but 
if a pleader be examined as a witness, his evidence is not treated as an admis- 
sion.^* 


Under a vakalatnarna couched in general terms, a vakil has power to with- 
draw a suit and bind his client.^ ^ A pleader may ask for an issue to be 
framed, or may abandon one that has been framed and his action will bind his 
client.^ ^ It has been held that an admission of liability by a pleader is suffi- 
cient to warrant a decree.^* An admission of fact by a pleader, which, but 
for such admission, the opposite party would have an opportunity of proving, 
will bind the client ^ but it is not within the ordinary scope of his authority 
to compromise the suit he is engaged in^* or instead of conducting the 


1 Shah Mukhun Lai v, Sree Kishon Singh, (1807; 8 W. R., 02, 

■ Olittllah V, Boohulal, (1888) 15 Calc., 7U5. 

> In re Nobiu Ch. Das Gupta (1908; 35 Calc., 317. So, 12 C. W, N., 381. 

* Raghunath v, Raghubir, (1893) 15 All., 55. 

' Sreeneebash Roy v. Unibika Churn, (1800) 12 W. R., 375. 

* Cruise, in the matter of, (1870) 14 W. R., Cr., 53. 

^ Lai Chand v, Shakoer Mahomed, (1800) 6 W. R., 07. 

* Rajkissen Surma petitioner, S. D., Hum. Dec. Sept. IG, 1840 ; see Evidence 

Act of 1872 as 140 (illus) and 150. 

* Pesoh u. Madud Hossoin S. D., N. \V., 1855 p. l.'U ; Burkut Hossein petitioner 

S. D,, Sum. Doc. March 22nd 1842. 

Venkataramanna v, Chavela, \18S3) 6 Mod. H. C., 127. 

^ ^ Berkley v, Oliittur Kooar, (1883) 5 All. H. C., 2 ; Kalekaiumd v. Giribala 
(1863) 10 W. R., 322 ; Rajundar Narain r. Dijai Goviiid Sing, (1837-41) 2 
Moo, 1. A„ 253. 

Hor Dyale. HeeraLall, (1871) 16 W. R., 107# 

Rash Behary v. Juggadumba, 2 8ev., Rep., 88, 

Ram Ooomar e. OoUeotor of Beerbhoom, (1866) 5 W. R., 80, 

** Youkafea Narasimha v, Bhasyakarlu, (1899) 22 Had., 68S. 

Srimgtl Pasi o, Pitambar, (1874) 81 W. R«, 838. 

** Narain Roy v. Sreenath Hitter, (1868) 9 W. R., 486. 

** Pram Sookh v. Pirtheo Ram, 8 Agra, 228) Sirdar Begum v. teutoolnim^ 
(1670) 2 AU. H. 0., 140 1 JagapaU Bkambaia, (1898) 21 874. 
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defence in the usual way, to refer it to arbitration^ or (five up a portion 
of the property in dispute^ or to offer to give up his client’s claim if a 
thak map could show that the land in dispute had been surveyed as part 
of the opposite party’s taluk/*' or to pay an exdrbitant fee to an attorney 
or counsel/ or to allow a decree to pass against other property/ or to 
transfer a decree.^ The opinion expressed by a vakil in the course of 
argument adversely to a claim which he undertook to advocate is not binding 
on his client/ An erroneous admission of a pleader of a party on the point 
of law, cannot bind the party/ But an admission made by an advocate or 
duly authorized vakil on behalf of his client in a memorandum of appeal in a 
case not inter partes that a certain decree wa^ a subsisting decree capable of 
execution will amount to an acknowledgment within the meaning of s. 19 Act 
XV of 1877, so as to give a fresh starling point for limitation for execution of 
such decree provided that such admission was necessary for the purposes of the 
pleadings in the former case.'’ A pleader cannot delegate his authority to 
another pleader to appear for his client in the Presidency Court of Small Causes 
and a suit decided in that Couit in the absence of the pleader of a defendant 
who had handed his brief to the pleader of a co-defendant is, ns regards the 
defepdant whose pleader did not apjiear, decided ev parto.'^ If a pleader 
gives consent to the disposal of a suit, umler cl. (3) of s. 3 «>f the Dekhan 
Agriculturists’ Relief Act (XVII of 1H79), it cannot be withdrawn after the hear- 
ing has begun/ ^ 

Oertifyingf. — A pleader, api^ealing to the Hi(*h Court, cannot certify his 
own grounds of appeal.'- If a plea ler, hiving signed the memorandum of 
appeal, subsequently refuses t ) aigue the case on the ground of being unpre- 
pared, he can be dealt with by the Court for neglect of duty as a pleader, or be 
sued by his clients/® 

Original Side of High Court. — A vakil is not entitled to audience on 
the Original Side of the High Court.' ^ 

Remuneration.— Under Act Will of 1879, a pleader can agree with his 
client for past or future services, and such agreeme.it excludes further claims, if 
not excepted. It will not absolve the pleader from liability for negligence and 

‘ Thakur Peraliad c. Kalka, (1SH4) (i All. H C , 210; Sadashiv i\ MarutiiOSH^) 
14 Bom., 4.15, or bind his eiiunl to abidu by plaintid’^s oath — llakooiiiooiiisBa v. 
Buldco, 4 Agra., 300; Kadashiv v. Maruti (1800) 14 Boni., 4r>3 ; but seo 
Rajender Chuiider v, Mahomed Aynoodend \V. R., IKtU p. 143. 

^ Ram Kant Briiuliibun Olmiider, (I87n Hi W. K., 240; (hnir Porshad r. 
Sukdeb Ram, (1809) 12 W. U., 270 ; Abdul Subhan r, Shib Kriato, (1800) 
8 B. L. R., Appx., lo. 

■ Chandra Kumar ?>. Sadikat Mahomud, (1872) 18 W. K., 430. 

^ ShamsnoniMsa i\ CirrapioL I Bjiiliioii 330 and see Koshav 1 . Nurayan, 
(1886) 10 Bom., 18. 

• Avul Khadar 0 . Aiidhii Sot, (1803) 2 Mad. H. U., 423. 

® Nohur i\ Jaflfer Hossein, (1870) 2 All. H. C., 103. Soo on this Bubjerit 
Story on Agency, King v. Piiiaoneaiill J^. H., 0 P. C , 243 and the authoriiioH 
there referred to, 

KrishnaHami v. Uajagopal, (1803) 18 Mad,, 73. 

• Dwar Bak«h v. Fatik Jali, (1800) 3 Calo. W. N., 222. 

• Hlngan Lai v, Mansa Ram, (1896) 18 All., 384. 

'o Sblvdayalw. Khebu Gangu,' (1800) 20 Bom., 293 ; bub thiB dnoB nob apply to 
the High Oourt-Matadin w. Oanga Bai, (1887) OAU., 613; 8hidapi»a, in 
are (1898) 22 Bom., 604. 

" Rupohand v, Balvant, (1887) 11 Bonn, 091. 

Xhakoor Pass v. Ameer Mundul, (1870) 14 W. R., 168. 

Bnldeo Misser v. Syad Ahmed, (1871) 20 W. R., 143. 

Sarat eshandra Singh v. Brojo Lai Mukerji, (1903) 30 (3a|o., 086; 7 Galo.i 
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tinleas it is in writing and registered within 15 days, it cannot be enforced.^ This 
agreement does not refer to taxed costs but to something different, and if the 
pleader cannot show that it was fair and reasonable, the Court may cancel it and 
assess the fees and in any case where there is no written registered agreement, 
a suit for work and labour done will lie.^ When an agreement for the 
remuneration of a vakil, which is invalid by reason of the Legal Practitioners’ 
Act, s. 28 , has been made, this does not prevent the amount due to the vakil 
independently of the agreement being recovered.* but the Calcutta High 
Court has held otherwit»e and ruled that a pleader cannot recover a fee from his 
client when no contract in writing is made.» 

Where the Legal HiactiiiuneiV Act does not apply, it has been decided 
that there is nothing WVong in a pleadci cuntiacting for additional lemuneration 
if successful in gaining the suiP' ; before or at the time he accepts the 
position of pleader^ ; but when a plrader has accepted a vakalatnama in a 
certain suit, a subsequent agreement to give a sum ovei and above the usual 
fees, if successful,' is nudum pactum.** A contiact to be rewarded by a 
share of the amount in the suit iMiinot be enforced in the North-West, unless 
the pleader can show its fairness, and that no undue advantage lias been taken 
of his client^ ; it is prohibited in Madras^*’ ; and if a pleader acts under 
an engagement constituting himself the client's agent or le^^al adviser, the onus 
of showing the fairness ot any contract between them lies on the pleader.^ ^ 
In the North-West, a pleader receiving a lee for prosecution or defending a 
suit is bound to carry it to an end, and to make all applications in the 
execution department unless it can be shown that the services of the pleader 
originally employed were not available.^ ^ In n suit for fees, the cause of 
action does not ordinarily arise until the pleader has completely discharged his 
duty ill the conduct of the suit or his client has dispensed with hi| services.^^ 

Changing sides. —As to the confidential nature of communications between 
client and pleader when he changes sides, see Pallonii v. Kallabhai.^* 

Dealing with Mukhtars.— A pleadei cannot give a percentage on his 
fees to his client’s muklitar without Ins diem's knowledge, especially before the 
fee has been earned. ^ ^ 

Rules. —The rules relating to pleaders’ fees in Lower Bengal do not apply 
to the case of defendants who have a separate interest and consent to a decree. 
The amount of costs in such a case is in the discretion of the Court. 

* Krishiiasaiui 0 , K.M3uva, (I89l) 14 Mad., G3. 

* Kttziuddiii f. ICariin Haksh, (1890) 1:2 All., 109. 

■ Kama v. Kunji, (18S0) 9 Mad., 375; Kri»him&an»i v. Kesava, (1891) 14 

Mad., G*1 ; Amevruuiinisflu Chapman (18(U)) ti W. H., 108 ; Jodoonath 
Dutt V, KaBhad Ali, (1873) 19 W. K„ 105. 

* Anantyya c. Padnmyya, (1890)16 Wad., ‘278 ; NaraHimiiia c. ISiiinavan,(1897) 

20 Mad., .365. But hcu Sundararaja v. pAttunathiiBaiiii, (1H94) 17 Mad., 300. 

® Sarat Chandra v, Cliandra Kant, (1898) *2.5 CUn., SO.'S. 

* Ameeti-oodoen c. Miiliunie<] Yakeea S. 1). N. W., (1860) 405, 

’ Parshrani v. Hiraniaii, (1884) 8 Born.., 41.3. 

" Baiuchandra r. Kalu Raju (1878) 2 Bom., 36‘2. 

» Nuthoo Lull r. Budreo Pershad (1876-8) 1 All.. H. C., 1. 

Aohamparambath v. Gaiilz (1 878-81) 3 Mad., 138. 

Uamttt Koowar v. Taylar (1865) 2 W, R. 307 ; 4 W, R., 86 ; Fuseeluin v, 
Omdah (1868) 10 W R., 469 ; Pushoog u. Muuia Halwani (1868) 1 B. U R.. 
(A. C.) 95. 

1 • i*akoe Ali v. Oopl Mahomed Khan (1809) 1 All. U. G. Mar., 1809, 23. 

*** Buokapatnam v. Kajamiya (1883; 6 Mad. H. 0.« 265. 

(1888) 12 Bom., 85. 

** Peary Mohuo Gooho, in the matter of (1873) 11 B. L. R., 312« 

Hamptttty Koer e. Kalee Churn Singh, (1870) 14 W. R., 94^ ^ 
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Miaoondiiot. See Act XVII 1 of 1879 . s. 13 . The words "ony oter 
reasonable cause’* in s. 13 cl. (/) of the Legal Practitioners’ Act are, not 
confined to misconduct of which a practitioner is guilty in his professional 
capacity, but embrace all cases which may afford reasonable groui^ for his 
suspension or dismissal and even an act committed prior to his adcniision^ 

A pleader or mukhtar practising in contravention of s. 10 of Act XVI II of 
1879 IS punishable by the Court before which he hos so practised.* A 
pleader is not guilty of mi&conduct of any kind in making use of documents when 
deliveied to him by his client, however impioperly he may have been possessed 
of them* and he cannot be prosecuted, unless he is a party to the connection 
of a forged document.* But a pleader is guilty of improper conduct, if be 
makes use of unauthorised statements* or if he tries td influence a Court by 
reference to a course which the Appellate Court or any' other Court might 
take of its proceedings.* A pleader convicted of cheating or forgery should 
not necessarily be suspended or dismissed^ ; but he can show that his conduct 
in the matter in respect of which he has been convicted was not such as 
to render him an unfit person to be retained on the roll of vakils * The mere 
fact that a legal practitioner has filed a petition, based on grounds which are 
untenable in point of law, does not constitute improper conduct.* The 
appropriation of a client’s money by his pleader amounts to professional 
misconduct.^* 

When a vakil contravened the provisions of the former s. 36 of Act XVIII 
of 1879, which made penal the giving or receiving commission, their lordships 
of the Privy Council directed that he should be suspended fur four years^^ 

Puroheuses. It is not expedient for a pie ider to purchase the decree of 
his client or to join with the decree-holder in purchasing the property of 
his client, the dbbtor and he is prohibited from purchasing any actionable 
claim felling under the jurisdiction of the Court in which he pleads 
Privilege, See Nagarji Trikamji^ in re.^* 

(16) ** prescribed ” means prescribed by rules ; 

(27) “public officer” means a person falling under any of 
the following descriptions, namely : — 

(a) every Judge ; 


' Le Mosurier v. Wajid HoBsaiii, (1902) 20 Culc , 890. See too, Pleader, in 
the matter of (1903) 20 Mad., 448. 

" Oanga Dayal in re, (1881-2) 4 All , 375. 

* Kristo Lall Nag, in re, (1884) 10 Calc., 256. 

* Banobhodas, in ro, (1898) 22., Bom., 317* 

* Gangaram v, Pauohkowrio, (1870) 25 W. R., 300, 

* Jogger Nath Sahoo v. Mahomed Hossain (1871) 15 W. R., 173. 

* l>nrga Charan, in re, (1885) 7 AIL, 200. 

* Rijendra Nath Uukerji, in re, (1890) 18 All., 174. 

* Sarat Chandra Gaha, in re, (1900) 4 Calo., W. N, 003. See also Prokash 

Chonder Sarkar, in the matter of (1003) 7 Calo., W, N., 797. 

** Pnrna Chandra Dutt, in re, (1004) 31 Calo., 44 ; 7 Calo. W. N., 373. As to 
the procedure in such oaeea, see Oonesh Ohunder Gangooly (187^ 13 W. R., 
400 ; Ham Kinkur Sen, in the matter oi (1870) 13 W, R., 07 i Ibtmlk Kant 
Deghal, petitioner, (1868) II W. B., 127. ^ 

II Pubati Charan Chatteiji, in re, (1805) L. R., 22 1. A„ 198 1 17 All., 488. 

Jug Boop V. Cltingon Lai (1878*80) 2 AU., H. 0. 46. 

Nundeepdt V. Shaw (1870) 13 W. R. 20. 

«« Act IV of 1882 s. 130, 

(1896) 19 Bom., 840. 
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(k) every member of the Indian Civil Service ; 

(c) eveiy commissioned or gazetted officer in the 
military or naval forces of His Majesty, inolad- 
ing His Majesty’s Indian Marine Service 
while serving uoaer the Government ; 

(ii) every officer of a Court of Justice whose duty it 
is, as such officer, to investigate or repoir'on 
any matter of law or fact., or to make, authen- 
ticate or keep any document, or to take charge 
or dispose of any property, or to execute any 
judicial process, or to administer any oath, or 
to interpret, or to preserve order, in the 
Court, and every person especially authorized 
by a Court of Justice to perform any of such 
duties ; 

(e) every person who holds any office by virtue of 
which lie is empowered to place or keep any 
person in condiicment ; 

(/) every officer of the Guvermneut whose duty it 
is, as such officer, to prevent offences, to give 
information of offences, to bring offenders to 
justice, or to protect the public health, safety 
or convenience ; 

(ff) every officer whose duty it is, as such officer, to 
take, receive, keep or expend any property on 
behalf of the Govorimient, or to make any 
survey, assessment or contract on behalf of 
■ the Government, or to execute any revenue- 
process, or to investigate, or to report on, any 
matter affecting the pecuniary interests ot the 
Government, or to make, authenticate or keep 
any document relating to the pecuniary 
interests of the Government, or to prevent the 
infraction of any law for the protection of the 
pecuniary interests of the Government, and ; 

(Jl) every offioer„in the service or pay of the Govern- 
ment, or remunerated by fees or oomipjssion 
for the performance of any public duty : 

Pnblio OfBoer.— The following have been held to be pablic officere under 
Aa XIV of iSSa ; -ibe Officiel Trustee of Bengal,* a n«jb uaxir,* a 

* ShlAnaebab Begum v. VenuHon, (1881) 7 Oslo., 48S { Abdul Leteef «. 

Dontee (1888) IS Ited., SSk 

■ Queen «. MMnnoed Hoe min , (1878-80) S All. H. 0 ,, 888. 
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patwari^ a collector appointed to take charj^e of the estate of a ininor»* or at 
agent for the Court ot Wards under Sec. 204 Act XIX of 1873 ,® and an officer 
of the Indian Staff Corps.® 


IHualratimu 

**A Municipal CoramisBioner is a public servant. 

''Explanation 1. Poraona falling under any of llio above desoriptiona at*e pnblio 
servants, whether appointed by the (lovornuieut or not. 

^Explanation 2. Wherever the words *puhlio servant* occur, they ahall be 
understood of every person wlio is in artual {iOHso^sion of the sitnatiuii of a public 
servant, whatever legal defect there may he 111 his right to hold that situation. 

It would, therefore, appear that m^ithor a Municipal Commissioner, nor an 
Engineer, who receives and pays away municipal monoys. is a public uiliRor, although 
they are both public servants — Ti v, N^antamratn Uttamram 6 Bom., H. C., (Jr. 
Ga., (14. 

Court of J native . — No dehnitiuii is given in this (])ode. In the Penal Code it is 
defined as follows : — 

*‘The words *Coiirt of Justieo* denote a Judge who is empowored by law to act 
iudioially alone, or a b(idy of Judges which isempoweted hy Uw to act judioially as a 
body, when such Judge or body of .Fudges is acting judioially. 

"A Piinchayet acting under RoguUtion VII of 1810 (1) of the Madras Code, hav- 
iiig power to try and dutcriniiio suits, is a Court of Justice.'* 

{18) “ rules ” means rules aiul forms contained in the 
First Schedule or made under Section 1*22 or Section 125 ; 

{ 19 ) " share in a corporation ” shall be deemed to 
include stock, debenture stock, debentures or bonds : and 

{20) “signed” save in the cose of a judgment or decree, 
includes stamped. 

The new definitions ( 1 6), (i 8) and (19) speak for themselves and it may be 
noted that the definition of the word “written” is omitted from this Act ; see 
sect. 3 (58) (veneral Clauses Act 1897. 

It has been held th.at the writing by a Raja of his title may constitute a 
sufficient signature to a lease. ° 

Mark. — By cl. (52^ sect. 3 of the (icneml Clauses Act, “.Sign” with reference 
to a person, who is unable to write his name includes “mark”. Under the 
Registration Act III of 1877, sect. 3, “Signed” im hides and applies to the affix- 
ing of a mark. A marksman can be an atteating witness under s. 59 of the 


^ Queen v. Madsooddonn, (1S7H-8U) 2 All. H. (J., 14H, but not a patwari 
employed in prepaiing a Tciskhana Register Baijnath v. Bukhu Mahton 
(1891) 18 Calc^ C84. 

* Bhan Balapa v, Nana, (1S89) 1.3 Bom., 343 ; Narsingrav Luxmanrav, (1876) 

1 Bom.i 318 : oomp. Mohan Ishwar v. Haku Bupa (1880) 4 Bom., 688 . 

■ Collector of Bijnor v. Munuvar, (1880-1) 3 All., 20. 

* Calcutta Trades* Association v. Kyland, (1897724 Calc., 102. 

The definition of public officer, given in this Code follows closely the definition of 
public servant in the Penal Cilodo, The following clauses have been omitted. 

Tentk— “Every officer whose duty it is, as such officer, to take, receive, keep or 
expend any property, or to make any survey or assessment, or to levy any 
rate or tax for any secular common purpose of any viBage, town or dUtnot, or 
to make, authenticata or keep any document fur the ascertaining of the vighte 
of the people, of any village, town or district.'’ 

® Ounce Biswas v, Srigopol Cbowdhury, 8 W, B., 896. 
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Transfer of Property Act and s. 68 of the Evidence Act.^ But under the 
Indian Succession Act of i86$ **Stgn” in sect. 50 does not include a mark 
signature.* 

Stamped.'' It is not a condition precedent to the use of a stamp that the 
person using it should be unable to write his name.* The affixing of a testator’s 
name by a facsimile stamp in sufficient to meet the requirements -of s. 50 of the 
Indian Succession Act.^ 


3 . For the purposes of this Cc»de, the District Court is 
Bubordruat i on of subordinate to the High Court, and every 

Civil Court of a grade inferior to that of 
a District Court and every Court of Small Causes is subor- 
dinate to the High Court and District Court. 

This section h.is been taken ftom the definition Hection of the old Code, the 
language being slightly altcied. This special and separate sertion brings into 
greater prominence the ruling that Judges of the Lower Courts are bound to 
follow the concurrent decisions of the High Court to which they are immediately 
subordinate.* 

High Court. ’^High Court used with reference to civil proceedings means 
the hit4hest Civil Court of Appeal in the part of British India in which the Act or 
Regulation containing the expression operates.* It, therefore, includes the 
Chief Court of the Punjab and Burmah and of the various Judicial Commis- 
sioners as well as the Chartered High Courts. 

4. (1) In the absence of any specific provision to the 

contrary, nothing in this Code shall be 

*'^‘"**' deemed to limit or otherwise affect any 

special or local law now in force or any special jurisdiction 
or power conferred, or any special form of procedure pres- 
cribed, by or under any other law for the time being in 
force. 

(2) Iti particular anil without prejudice to the genera- 
lity of the proposition contained in sub-soction (1), nothing 
in this Code shall bo deemed to limit or otherwise afiect any 
remedy which a landholder or laiullord may have under any 
law for the time being in force for the recovery of rent of 
agricultural land from the produce of such land. 

This section applies to H. C. 

This section is intended to efifect all the savings covered by Section 4 of Act 
XIV of 1882, a portion of which has become obiolete since that enactment was 
passed.^ The acts specifically mentioned in that section were 

^ Pran Krishna v. Jadiinath. (1898) 2 Oalo. W. N., 603. (at p. 605). 

■ Nity« Gopwl V. Nagendronath, (1885) 11 Calo., 429 ; Fornandda v, Alves 
(1870) 3 Bom., 382. 

* Maharaja of Benares v, Debi Dayal, (1880-1) 3 All , 576. 

* Mirmal Ohander v, Saratmani Debya, (1898) 26 Calo., Oil. 

* Korban AU v. Saroda Prosol Aioh, (1884) 10 Calo., 82 (p 84) ; IBwamirao 

e. Kaihinath, (1891) 15 Bom., 410 ; BaUji Gonesh v. Sabharam (1883) 17 
Bom ; 555, 

* Seo. 3 ol. 24 of the General Clauses Act 1897. 

f See Report of Spaoial Oommittse, Notes on olauses* 
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The Central Province! Civil Courts Act 1885. 

The Lower Burina Courts Act 1900 . 

The Punjab Courts Act 1877. 

The Oudtt Civil Courts Act 1879* 

5 . ( 1 ) Where any Revenue Courts are governed by 
Application of the the provisions of this Code in those mat* 
OodetoRevenueConrti. ters <)f procedure upon which any special 
enactment applicable to them is silent, the Local Govern* 
ment, with the previous sanction of the Governor General 
in Council, may, by notification in the heal official Gazette, 
declare that any portions of those provisions which are not 
expressly made applicable by this Code shall not apply to 
those Courts, or shall only apply to them with such modifi* 
cations as the local Government, with the sanction afore- 
said, may prescribe. 

(2) “Revenue Court” in sub-section (1) means a court 
having jurisdiction under any local law tr> entertain suits or 
other proceedings relating to the rent, revenue or profits of 
land used ' for ogricultural purposes, but does not include a 
Civil Court having original jurisdiction under this Code to 
try such suits or proceedings as being suits or proceedings of 
a civil nature. 

Act XIV of 1882 sect. 4A. This section applies to H. C. 

Revenue Court. — Generally speaking, Revenue Courts are Civil Courts 
within the meaning of the Code,^ and its provisions govern the Revenue Courts 
of the N. W. Provinces in those mdteers upon which the Kent Act is silent.* 

Certain Acts are complete codes.— Act X of 1859 is a complete code 
in itself, and therefore neither the provisions of the Limitation Act,* nor those 
of the Civil Procedure Code apply to cases under Act X of 1859.^ The piovisions 
of the Code of Civil Procedure do not apply to proceedings under the Rent 
’Recovery Act (Madras Act VIII of 1865).® The Provisions of the Limitation 
Act, XV of 1877, do not apply to a suit for profits under s. 93 (/i) of the N. W. P. 
Rent Act, (VI 1 of 1881),® or to a suit to set aside a distraint brought under the 
Rent Recovery Act (Madras) 1865 The Registration Act is also a complete 
Code to which the provisions of the Limitation Act do not apply.* 


^ Nilmoni v. Taranath, (1883) 9 Calo., 296 ; L. R« 9 1. A,, 174 ; Narein Kumari 
l^hu, (1886) 12 Calo., 60. 

* Madho Prakash v* Marli, (1883) 6 All., 406 ; Fahimunniiea v, AJudhia, (1884) 0 

All., 170. 

® Poulson V, Madhu Sudan, (1865) 2 W. R., Act X, 2|. AtmadaPershadv. Kriihna 
Kumar, (1874) 15 B. L. R., 60, note ; 19 W. R., 6 ; Kagondro Rath v, 
^thura Mohan, (1891) 18 Oslo., 368. 

^RaSla Madhab v. Lahhi Karaiii, (1894) 21 Calo., 428; Mokundo Ballabbe. 
Bhogobon Ohandr^ (1894) 21 Calo., 614 ; Hariah Chandra v. Anaata Cbaraa, 
(1897-98) 2 Calo. W. N.', 127. 

* Vrtll Periya v. Moidin Padaba (1880) 9 Mad., 332 ; Venkatanarasiraha v. SuraanA 

(1894) 17 Mad., 298. 

* Muhammad v. Muzaffar, (1809) 21 AIL, 22 

V Samhaaiva v. Ramaaaini,,(1899) Mad., 179. 

* Veeramma v. Abb)ahjA(i805) 18 Mad., 90 : Appa Rau v, Kriabnamortbll, (1807) 

20 Mad., 240, 
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6- Save in so far as is otherwise expressly provided, 
faauiiMy jTarifdio- nothing herein contained shall operate to 
give any Court jurisdiction over suits 
the amount or value of the subject-matter of which exceeds 
the pecuniary limits (if any) of its ordinary jurisdiction. 

This section applies to H. C. ** 

The provisions of sections 6 and 7 of Act XIV of 1882 are covered for the 
most part by section 4, but the^ last paragraph of section 6 is reproduced here, 
definitely restricting the jurisdiction of Civil Courts within the pecuniary limits 
defined by their Charters or Acts of Constitution. 

Or prooeeding^a in suits. — These words were inserted in the draft Bill to 
settle the question whether a Court to which a decree is sent for execution has 
jurisdiction to execute it when the amount exceeds the pecuniary limits of the 
jurisdiction. 

Under Act XIV of 1882, the Madras Hi^h Court answered this question in 
the affirmative,^ and the Calcutta authorities in the negative.* The latter 
view was adopted in the draft section and specially noted by the Committee in 
their Report The omission from the section as ultimately published has not 
been explained. 

7 . The following provisions shall not extend to Courts 

PcorinoMi SmftU Constituted under the Provincial Small 
CauMX^nrtt. Causo Courts Act, 1887, or to Courts 

exercising the jurisdiction of a Court of Small Causes under 
that Act, t/iaf is to say : — 

(а) so much of the body of the Code as relates to— 
(() suits excepted from the cognizance of a Court 

of Small Causes ; 

(ii) the execution of decrees in such suits ; 

{tit) the execution of decrees against immoveable 
property ; and 

(б) the following sections, that is to say, — 

section 9, 
section 91 and 92, 

sections 94 and 95 so far as they relate to 
injuDotions and interlocutory orders, and 
sections 96 to 112 and 115. 

This tsetion reproduces in e concise fonp the provisions of section S end 
Schodole II of ActXIV of i88s. 

Section 3 of the Provinciel Smell Cause Courts Act (IX of 1887) is repealed 
by Siis Act. so fcr as it aSbets " any local law or any special law other thaa. 
the Code « Civil Procedure.”* 


* Kereseyyao. Veekete Krishayja, (1884) 71Iad., 887; Bhenmnge e. B esse n e^ h en, 

(1884) 17 Med., 808 ' • 

* GMinl Kiisto 0 . Ankhil Ohunder, ( 1888 ) 18 .(Me., 4S7 1 Dotga Ohem «. 

Omeleta, (1888) 18 OsK, 485 see else Bhri Sidsshwav a IHifl Setihar, 
^) 138 ^, 185 . 

* See SeheMe V post. 

8 
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Section 17 of the same Act is utilized (see section 158 post) to apply this 
section to Provincial Small Causes Courts, and the result is that the entire Code 
applies to such Courts with the exceptions above specified. 

Suita eBoepted.— These are set out in the second Schedule to Act IX of 
1887, and include suits instituted under O. XXI. ir 62 and 69 or section 73. 

The provisions for the bringing of Suits relating to public nuisances and to 
public charities are expressly excluded (section 91 ) 

Section 9.— The jurisdiction of these Courts is defined by Chap I II of Act 
IX of 1887 

Sections 96-112 relate to Appeals, and section 11$ to Revisions. 

8 . Save as provided in sections 24, 38 to 41, 75, 
Pre»idenoy Small clauses (tt), (b) and (c), 76, 77 and 155 to 
Cause Cnuru. 15 g^ by t|je Presidency Small Cause 

Courts Act, 1 882, the provisions in the body of this Code 
shall not extend to tiny suit or proceeding in any Court of 
Small Causes established in the towns of Calcutta, Madras 
and Bombay. 

Section 24 relate^ to the transfer and withdrawal of suits. Sections 38 to 41 
to the transfer of decices for execution, sections 75-77 to the issue of commis- 
sions, and sections 155-158 to amendments and tepe.ils. 

The Provisions in the body of this Code. -The rules in the first 
Schedule hereto are not excepted by this section. The High Courts have power 
to make rules prescribing the practice and procedure of the* .Sm.ill Cause Courts 
within their jurisdiction,^ and it is left open to them to apply these rules or such 
of them as may be found convenient. 


' Act 1 of 1805, sec. 5. 
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JUUiSDlOTipN. 


35 


PART I. 

SUITS IN GENERAL. 

JuRlSmClION OF THE CoURTS AND ReS JuDIOATA. 


9. The Courts shall (subject to the provisions herein 
Court* to try all civil Contained) have jurisdiction to try all 
Biiits miles* barred. suits of a Civil nature excepting suits of 
which their cognizance is either expresshj or impliedUj barred. 

Explanation , — A suit in which the right to property or 
to an office is contested is a suit of a civil nature, notwith- 
standing that such right may depend entirely on the deci- 
sion of questions as to religious rites or ceremonies. 


This section applies to M. C, but not to Prov. S. C. C. It reproduces sect. II 
of the Old Code, with the addition of the words ^^cifher expressly or impHcdlyi^ 
thus overruling the sut^gestion that only an express enactment such as Act II of 
1886, sect. 39, and Act IX "^of 1890, sect. 41, could so bar the cognisance of the 
Courts.^ Section 10* of Act XIV of 1882, reproduced from Act XV of 1836, 
has been omitted from this Code as unnecessary.*'^ 

A Munsif is not debarred by Art IX of 1861 from entertaining a regular suit 
by a Hindu father for possession of his minor son^ nor was an ordinary Civil 
Court prevented by s, 265 of the Contract Act from trying a suit for dis- 
solution of partnership.^ Hut when it his been decided that land is service 
inam land, then the Civil Court is barred by s. 4 ('/) of Hombiy Art X of 1876, 
(the Bombay Revenue Jurisdiction Act) from having jurisdiction over plaintiff’s 
claim against Government in respect of the trees growing on such land, as 
such claim relates to property appertaining to the office of a village officer.* 

Since Bombay Act III of 1874 came into force, no suit will lie in a Civil 
Court for declaration that a pci son is eligible to officiate as a hereditary officer 
falling within the scope of that Act.^ When plaintiffs sued to obtain a declara- 
tion that they were entitled to a third share in a Afaharki Valan and to 
participate in the profits of the Vatan, it was held that under Bombay Act 111 
of 1874, the Civil Courts had no jurisdiction to make the declaration sought.* 


‘ Kishorimolian v. Ohnuder Nath, (1887) 14 Calo., 646. 

* Report of Special Committee, note* on olaiise*. 

* *'*Ko person shall by reason of his desoent Or place of birth bo in any oivil 

prooeeding exempted from the jniisdiotion of any of tho Courts”. See Honi- 
ohand v, Acam, (1006) 10 0. W. N. , 861. 

« Krishna v. Reade, (1686) 0 Mad., 81. 

* Ramjiwan Lai v. Chond Mai, (1886)7 AU., 287. 

* De Souca 9. Seoretary of State, (1804) IS Bom., 819. 

’ Ghinto Abaji e. Lakstni Bai, (1878) 

Sodoilv, (1878) 2 Bom., 870; Pai 
Pandttrang v. Mahadev, (1888) 12 
« Bhiva V. Vithya, (1001) 26 Bofn.> 186. 


2 Bhm.* 375 ; Khondo Narayen v. Apsji 
»ha V, Lagmya, (I88p) 13 Bom*, 88 ; vSo 
Born., 014. 
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la the United Provinces, by ss. iJS *^®.M**^ Reiyijoe Act^ WX of 

1S73), some matters have been excluded from the jatisdictton of toe Civil Court. 
So, a suit by a co-sharer in a joint zemindar! estate for partition ana pwosaicm 
of his proportionate share of an isolate plot of land is not maintainable^ A i uit 
by a zemindar to compel the purchaser of npuini in his estate, sold for eilfptrs 
OX rent, to furnish security for the amount of half the annual jumma is not min- 
tainabJe, his remedy being as provided by ss. j and 7 of Regulation VIII of 
1819.* S. 4 of the Pensions Act, XXIII of 1071, bars a civil suit against 
Government upon an alleged agreement by it to pay mpne]f from its Treasury.* 
A suit for declaration that a political pension is partible is barred,* as also a 
suit by a hereditary deshmukh relating to grant of Land Revenue,* and a suit 
against Government to recover possession of inam lands with arrears of cash 
allowances annually paid from the Government Treasury,* as also a suit for 
recovery of a moiety of two villages granted as jaghir,'^ The question as to 
whom a jaghtr should be granted upon the death of its holder is one exclusively 
within the cognizance of Government to be determined upon political considera- 
tions*— See also Assam Regulations, Hereditary office and Pension 
and Specific Remedy, infra. 

Suits of a Civil Nature.— For a definition of the word “suit*, see note to 
section 2 (2^, p. 7 supra. Many cases were decided under Act XIV of 1882 as 
to what suits were maintainable as suits of a civil nature within the meaning of 
the section here reproduced. The value of these decisions will be little diminish- 
ed under this Code, and they are grouped under heads arranged alphabetically 
as under for easier reference. 

AoQOunt stated. — By English law an account stated, even though it 
amounts to nothing more than totalling up of the items, adding interest and 
acknowledging their correctness can be directly sued upon : the claim lies where 
there is an absolute acknowledgment made by the defeiraant of a debt due by 
him to the plaintiff.* 

For the purpose of extending the period of limitation, Act XV of 1877, Art 
64 requires an account stated to be in writing and signed by the defendant and 
suits upon settlements not complying with these provisions have been dismissed 
by the Madras and Calcutta High Courts.^* 

In dealing with a suit upon a ** razukhata ” or account stated the Bombay 
High Court has held'' that such an acknowledgment unsupported by evidence 
of a contemporaneous oral contract founded on consideration cannot be sued 
upon as a fresh contract being only evidence of the original debt. Neither in 
this judgment nor in the authorities followed is any reason assigned for the 
opposition to the long established view that such an account stated is an uaeilRii- 
vocal admission of a debt, from which the law implies, as in England, a gHffise 
to pay, and thus except for limitation pumoses, becomes a cause of imtion in 
itself. But even these decisions do not affect the maintainability of a suit upon 
an account stated where in addition to the adjustment of accounts the plaintiff 

' Ijrail V. Kanhai, (1888) 10 All., 0. 

« Joy Kishan v. Jankoe Nath, (1872) 17 W. R., 470. 

* Mansang o. Qovernment of Bombay, (1880) 4 Bom., 44S. 

^ Ram Chandra v. Bakharam, (1878) 2 Bom., 846b 

* Naro Damodar v. Oolleotor of Poona, (1882) 6 Bom., 269. 

* Bhivram Binkar v. Seeretary of Btate, (1887) 11 Bom., 222. 

' Rama o. Snbba, (1880) 12 Mad., 08. 

* Bultan Sani AJmodin, (1893) 17 Bom., 481. 

* For the dadnition of a Bait for aooonnts see Randara ti« Kambah^la (1965) 

28 Mad , 804. 

'* Back V, Harnt, L. R. I. 0. F. 297 and see Bnllea end Tunht Fleedinf 
6 th Bd. 70-7l« ^ 

M Amtho tL i^thajrya, (ISU) 16 Mad., 686, ttakU «, UnhoaMd, (MM) 

)0 Calo., 296. ' 
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idligai" and provai an oral agreament to pay the balance due with Intamti* 
To constitute a mutiial account there must be transactions on each side creatblf 
independent obligations on the other, and not merely transactions which creaM 
oUigation on the one side, those on the other being merely complete or partial 
discharges of such obligations,* 

^ Pleading.*— Wherever the plaintiff desires an account it should be asked 
for in the plaint an omission to do so may be fatal to his claim in that respectj 

Agenoy Oourta.— \s to appeals in suits heard by the Agency Courts of 
the Kathiwar State, seegbe under noted case,* 

Agreement. — No action will lie to recover the rent of lodgings knowingly 
let to a prostitute to carry on her vocation there* ; though prostitution is recog- 
nised and legalized by Hindu law* ; nor for money lent on an agreement to get 
a divorce and marry the tender^ ; nor for future cohabitation* ; nor to recover 
money lent by a Judge to a native oflicer on his establishment in contravention 
of Regulation XXXVIII of 1793 ^ ; nor on an agreement by which a person is 
partially restrained ffbm exercising a lawful profession, trade or business of any 
kind^* ; nor on an agreement not to carry on a trade with the aasistance of others 
than the defendant’s own caste^i ; nor on an agreement to assist a Hindu for 
reward in procuring a wife^* ; nor upon a contract to pay money on Ae 
consideration that the plaintiff would give evidence in a civil suit on behalf of 
the defendant^* ; nor on an agreement to pay a tax prohibited by an Act of the 
Legislature^* ; nor upon breach of an agreement which has reference to social 
and religious customs^* ; nor to enforce a penalty by which the defendant 
contracted to remain for ever in a particular community of which the plaintiffs 
were members.'* Hut an action will lie for a breach of an implied contract to 
repay money lent independently of any security which may have been given for 
the advance.'^ A suit to recover money lent for gambling is maintainable, 
where gambling is nof prohibited by law and an agreement is not necessarily 
unlawful, where two or more persons contract not to bid against one another at an 
auction sale.'* 

' Baldeo Singh v. Bheodan, Punjab Reo. No. 20|of 1883, and tee Melvill J., in 
Amritlall v. Maniklal, 9 Bom. H. C. Rep., 375. • 

* Vein Pillai v, Ohoso Mahomed, (1804) 17 Mad., 293 ; Marimuthu v. Raminatha, 

(1898) 2l Mad., 306 s Nahanibhai v. Nathu Bhan, (1883) 7 Bom., 414 ; 
Tribhovan v. Amina, (1885) 9 Bom., 516 ; Jaman v. Nand Lai, (1893) 15 AIL, 1. 

* Humera v. Zubeda, (1065) A. W. N., 125. 

* Devohand v. Chotamlal, (1006) 33 Cal., 210. 

* Gaurinath Mukei jee v. Madhumani, (1872) 0 B. L. R., App. 37 : 18 W. R., 445. 

* Chalakonda V. Chalakouda 2 Mad., H. C., 56, but see Khubohand v. Beram, 

(1880) 13 Bom., 150. 

« Bai Vijli v. Nansa, (1886) 10 Bom., 152. 

" Vallanoe, in re, 26 0. D 353. 

* Ooduy Chund v. Palmer Co , 3 S. D. A., Sel., 14, 

MadbubChandar V. Rajooomar, (1874-5) 14 B. L. R., 76 ; Oakes v. Jaskson, 
(1876-8) 1 Mad. 184 ; but see illuatration (6). 8. 74, Aot IX oi 1872 1 
Maokenaie v. Striramiah, (1800) 18 Mad., 472; Sadagopa v. Maokenale, (IM) 
15 Mad,, 79. 

" Vaitfaeliiiga v. Si^inada, (1878-81) 2 Mad., 44. 

VaUhyanatham v.Gangacaca, (1894) 17 Mad., 0, 

Seahannah Ohettl v. Ramsamy, 4 Mad. H. 0., 

'* Pnroshatainii v. Robb, (1884) 8 Bom., 398. 

** Haro Keth v. Nitto Pteamaniek, (1674) 28 W« R*» 517. 

'* Nltye Shaba 0 . Shabal Bhaha, (1868) 10 W, R.. 349. ^ 

Pi^tha Nath v. Dwarka Nath, (1906) 23 CMo.. 851 ; o. L Mari Reghanatb 9 . 

BLrishnaJI (1888) 10 Boos*, 646. 

Sabbsmya o. Hsvondra, dm) 7 MadL, 301. 
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lUi^l eoniracL — Money paid under an illegal contract cannot be re* 
covered^ A promissory note given to the plaintiff in consideration of hia 
withdrawing his threatened opposition to the discharge of an insolvent and con- 
jsenting to an arrangement among the general body of creditors, whereby the 
plaintiff was to obtain a special advantage, cannot be sued on, as the contract is 
illegal.* A suit will lie to set aside on the ground of duress and agreement* 
by a zamindar for surtender of his x/r land.* A moitgage entered into for the 
.purpose of carrying out the illegal purposes of an association, the formation of 
which is forbidaen under the Indi.in Companies Act is an illegal transaction and 
a suit upon it must fail.^ An agreement is not illegilt whereby a number of 
persons subset ihe each a certain sum by perio.lical instalments with the^ object 
that each in his turn (to be decided by lot) shall take the whole subscription for 
each instalment, all such per:»ons being returned the amount of their contribu- 
tions, the common fund being lent to each subscriber in turn.* 

Marna^e — A suit will lie for the consideration of a marriage among 
Hindus* ; for a declaration that an alleged Hindu marriagp is invalid*^ also for 
an injunction restraining parents from marrying their daughter to other than 
plaintiff.* liut ffo suit will lie on a contract entered into by Hindus by which 
It is agreed that, on the happening of a certain event, a marriage is to become 
null and void.* Hut a contract bv a Muhammadan with his first wife not to 
marry a second is not illegal.^* Nor is authoiity granted to divorce him, if 
he either marries again or he violates any condition of the marriage contract.'^ 
Nor will a suit for specific performance of an agreement to marry lie 
though one for damages against a guardian for bieach will but a contract to 
niatrya minor on payment of a consideration is void.^^ A contract which 
entitles a father to be paid money in consideration of giving his son or daughter 
in marriage is against public policy and cannot be enforced in a Court of law.^* 
A suit for jactitation of marriage will lie in a Civil Court in British India.'* A 
suit for dissolution of marriage undei Act IV of 1869 will not lie when the parties 
have been married under the riics of Hindu law." See “Restitution OF 
Conjugal Rights,” infra. 

Subscription , — See Kcd.ar Nath r. Gorie Mahomed.'* 


‘ Koarley v , Thomson, 24 Q. H.D., 742. 

• Kriahnappar'. Adiniula, (1807)20 Mad., 84. 

” Daulat Ram r. Anwar Huson, (180S) 20 All., 241. 

^ Ma Iran Pliiidu BonoBi Fund v Rigava, (1800) 10 Mad., 200 : see also Hamasami 
V. N.igendrayyan, (1.S00) 19 M\il., 31. c. f. Panohena e. Uadinliare, (1897) 20 
Mad., 68. 

• Vaauduvan r. Maminnd, (1800) 22 Mad., 212‘. Utironarionaltle agreement. — FSeo 

Churiiii Kuar r. Uup Singh, (1880; 11 All., 67 ; Kamiiii Koondari v. Kali 
Piusiinno, L. U, 12 I. A., 2I6 ; Fry v , Lauo, 40 C. 1> , 312 ; Nevill v . 
Siielling, 15 G 1)., 079 ; The Rialto, 1 P. 1)., (1891), 176 ; Loko Indar r. 
Rap Singh, (IHSO) 11 All., 118. 

^ ViHvaiiathan v , Saminathan, (1800) 13 Mad., 83, 

^ Aiinjoiia Daai v. Pralilad Chandra, (1870 71) 6 B. L. R , 243. 

• Veiikatachaoharyula v. Rangaoharyulu, (1801) 14 Mad., 816, 

• Sitaram v, Ahoeree, (1872-3) U B. L. E,, 120, 

Hurron v, Khyroollah, Fulton, 361, 


” Hamidootlah v. FaizuuuiBsa, (1882) 8 Calc., 327. 

** Nagindas, 7 Bom. H. C., 122 ; Dhugun w. Hamjan, (1876) 24 

f 880* 

>• Maljl V. Qomtl, (1887) 11 Dom , 412. 

Dulari r. Vallabdas, 0880) 13 Bom,, 126: Ram Chand v. Audaito, (1884) 
10 Oalo., 1034 ; but see ViBvaiiatban v. Saminathan, (1890) 18 Mad., 88. 
Dhohdaii v. Fulohand, (1808) 22 Bom., 668. At to a suit to deolare a marriago 
void among Parteet, tee Perahotam v. Meherbai, (IBbO) 18 Bom. , 802. 

Azmat Ali v. Mahroudulutua, (1898) 20 All., 06. 

” 3I***P***^ Lakalimi, (1894) 17 Mad., 286. 

Kenar Nath v. Oorle Mahomed, 14 Calo., 04, 
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CrimifUil Proceedings, suit. A suit will not lie on a contract aifectiiiK the ' 
course of justice, such as to obtain the release of a badmash by killinft the 
Police-officer in whose charge he ; nor to hush up a case and suppress 
criminal prosecution for a consideration* ; otherwise, if the contract be to forego 
® PJ®*«cution in a case in which, though a compromise could, not be legally 
etMted, it had been allowed by the Magistrate® or it is to compound criming 
proceedings in a foreign country for an offence committed there, and the 
law of the country permits the transaction.* Where the defendant agreed 
to execute a kobala of certain lands in favour of plaintif) in consideration of the 
latter’s abstaining from taking criminal proceedings against the former with 
respect^ to an offence which is compoundable, such a contract cannot be 
regarded as forbidden by la v or against public p dicy and may be enfored® but 
the contract would be void, if the offience was not compoundable.® 

Crjpj«.— Nor can a contract be enforced for or about any matter prohibited 
or made unlawful by Statute ; thus, where certain farmers agreed to pay oyer 
and above the jummas such sums as would be realized under the head of gabila- 
biitia^ and were sued for these sums by the zemindar, it was held that the stipu- 
lation was illegal and oppised to s. 3, Regulation V of 1812, and the suit was 
dismissed.^ So an agreement to pay the putahi collected from the village 
has been declared illegal under s. 10, Act X of i8s9.® Nor will a suit lie 
against a tahsildar to account for money ** exacted ” in excess of the rent, 
otherwise, if the payment had been made voluntarily.® But where the ialab 
beshi has been paid voluntarily for several years, and has been incorporated in 
the rent, and the two payments form the subject of one receipt, the cess not 
illegal and the ryot must pay.'® In the N »rvh-West, it has bsen held that a 
suit to collect cesses not authorized by Regulation VII, 1832. is not maintain- 
able" ; though a suit lies by a zemindar to establish his right to a cess and 
to quesiton the validity of a Settlement-offi :er’s refusal to record it.'® A suit 
will lie to recover a sum alleged to hive been illegally levied as tax under the 
Abkary Act.^® A claim for a legal due or cess arising out of the privilege 
of selling pan on hat day is cognisable by the Civil Court.'* S> also is a suit 
for collection charges from a tenint, if the condition is definite and forms part 


• Protimn v. Dukhia Sirkar, (189l-2i 0 11. L R., App., 38. 

• Jeeboo M ihato v M>)*io<3r.iin, (1872) 17 W K , 84 ; Kantian Cliotbi r. Coorjee, 

Mad. H. O., 187 ; Rsiknalo Koylash Chunder, (1882) 8 Calo., 24 ; Cimpbell. 
in rc, 14 Q. B. D., .32. 

• Nubbeo Bnksh ?». Hiiigon, (1887) 8 W. R., 412 ; sec alati Kumila Nath v, 

Beharee Kant, (1869) 11 W. K. 314. 

• Rnbra^'a Pillai c. Subraya, 4 Mad. If. C., 14. 

^ Amir Khan v. Amir Jan, (189H-9) 3 Calr. W. N., 

" Shirangaohariar v, Rainasami, (1895) 18 Mad , 189. 

^ Radha Mohun c. Canga PerHhad, 7 S. D. A., Sol., 168. 

• Katnala Kant v. Kalu Mahomed (1800) 3 B. L. R. A* C. 44 ; 11 W. R. 391 ; 

Bonnum Sookul v, Elahee Buksh, (1867) 7 W. R., 453. 

• Nobin Ghaiider v. Oooroo Gobind, (1870) 14 W. K., 447 ; (1898) 25 W. R., 8 , 

*** Berajffuiige Jute Go. v Torabdee, (1870) 25 W. R., 252 ; AseanuUa 

Tirthabuhini, (1895)22 C.ilo., 680 ; Krishna Chandra Sen v. SushiU Soondnri, 
(18^) 26 Gale., Oil see also Atulya Cbaran u. Tulsi Das, (1807-8) 2 Oalq* 
W. N., 543 ; not so—Tilaokdhari v, Bal Kowar w. Chullian (1800) 
(1890) l7 0alo., 131 ; L. K , 10 I. A., 152; Ridha Prosad 17 Oalo., 7*26. 
Hoe also s. 74. Aot VIII of 1885. 

" Khyrat AU v, Mohomed Yasoen Khan, I Agra, 207 ; Bisharut », Seetul Missor, 
1 AU. H. G., 40 ; 

Mahomed Ali v. Oomarao Singh, 2 AU. H. C.. 425 ; Akbar Khan v. Sheoratan 
(1876 8) 1 All,. 373. 

Natayan v, Sakharam (1885) 0 Bom., 408. 

** Hnrish Chnndor v, Oopal, (1805) 3 W. R., Aot X, 158. 
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of the contideration of the leased ; but a cess leviable in accordance with vinage 
custom, which is not recorded under the general or special sanction of Govern* 
ment, cannot be recovered in a Ci\ftl Court.* A cess cannot, in tfie absence 
of any contract, be levied by a Government lessee from a joUdar^ who grasei 
his cattle on his own jote*. 

Champerty emd Mainienance.-^^Q suit will lie on a contract having the 
qualities attributed to champerty or maintenance in English law^ something 
against good p^licY and justice, tending to promote unnecessary^ litigation and 
in a legal sense immoral, and to the constitution of which a bad motive is 
in t he same sense necessary,^ and not bona fide entered into merely to obtain 
an interest in the litigation, but an unfair, illegitimate transaction got for 
the purpose merely of spoil or of litigation, disturbing the peace of families, 
and carried on from a corrupt and improper motive.* So a contract made to 
assist another in carrying on litigation against a third party out of spite and 
ill-feeling to such a third party is against public policy* ; but not a fair agree- 
ment to supply funds to carry on a suit in consideration of having a share of the 
property, if lecovered^ ; or, where the consideration is not a share but a lease 
of thq property.* Where an ignorant suitor was under an apprehension of 
losing his suit from the false colour given to it by his attorney, who represented 
the necessity of m;tking a bargain with a more favoured client ; and this bargain 
was of a most oppressive kind for a division of a fund which must have been 
recovered, and in which the plaintiff really risked, and the attorney knew he 
really risked nothing : HeldxXi^ contiact could not stand for more than bona fide 
advances.* Flaintiflfhad alienated certain property to defendant for the purpose 
of defrauding his son. The alienation was successful in defeating an attachment 
made by one of plaintiff’s creditors, yet he was held entitled to recover, on 
showing the real nature of the transaction.^* 

A speculative purchase, though not champertous, is not contrary to public 
policy.^ ^ The English law of champerty is not in force in India and agreements 
to share the subject of litigation, if recovered, are not in themselves opposed to 
public policy. But when such agreements are extortionate and inequitable, 
effect should not be given to them, although compensation for legitimate 
expenses may be given.'* A conveyance of property tending to foster gambling 
in litigation is void, as being unconscionable, speculative and opposed to public 
policy.'® When the plaintiff had in the belief that the defendant’s claim to an 


' Muhomed Fayaz v. Janioo, (18H2) 8 Calo., 730. 

® Lala V. Hira ISingh, (1879) 2 All., 49. 

* Bhngeeruth v. Kam Narain, (18^) 9 W. R., 299. 

® Fischer r. Kamala Naicker, (1865^ 3 W, K.. P.C. 33 ;8 Moo. I. A , l70 ; Ramrav 
Kbanderav v. Govind, 6 Bom. H, C., A. 0. J., 03. 

® Ohedarobara Chetty v, Ranga Krishna Muthu, L* R. 1 I. A., 841 ; (1874) 82 W. 
R., 148 ; Jaffarji v. Vaoali, 7 Kt^. H. C , 128 : Gurasamiv. Sabbaraya, <18M) 
12Afad„ 118 ; Ram Ooomar Coondo V. Ohumlar Kaoto, L. R. 4 I. A., 88 j 
(1877) 2 Calo, 233 ; Tara Soonduree Chowdrain v. (joort of Ward^ (1878) 
80 W. R., 446 ; see also Abed Hossain v. Lalla Ram, (1870) 18 W. B., 480 ; 
o. f. Grose v. Amirtamyi Dasi, (1069-70) 4 B. L. R., (0.0.), 1. And see Lake 
Tndar v, Rup Singh, (1880) ll All., Ill \ Huseain v. Itohmat, (1889) 


• Bamun Dae v. Huro Lall, (1868) 10 W. R., 140. 

* Ran Ooomar Coondoo v. Chonder Kanto Mookeriee, L.B., 4 1. A., 28 ; (1877)9 

Calo., 238 : (1876-8) 13 B, L. R., 630 : Munirakhan Singh v. Bhodqy, (1869) 
12W. R., 183; Jugmohun T^ll v. Buddnn Koer, {IB&) 9 W. R., 84111 
Damodkar v. Kahandas, 8 Bom. H. C., 1 ; Mohkam Bingb v. Run Sltigllt 
(1898) 16 All., 862; L. R. 20 1. A., 127, 


® Pibohaknti Ohetti V4 Kamala Kayakkan, 1 Mad. H. 0., 168, 

• Jafiarji v. YaoaU, 7 Mad. H. O., 128, 

Param Singh v UHl, (1876-8) I AU., 408. 

" Gkipal Ram v. Oangaram Anandi, (1890) 14 Bom,, 712} Raman^)a tr. 
Narayana, (1895) 18 Mad., 874. 


>■ N»th «. Nil Kkntli. Ju R., » 1 118 1 (189Q 80 CtaS. MR 

Debt Dayal v. Bhan Pertop, (1904) 81 Oslo., 488, 
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aitate was well-founded, advanced the funds necessary to enable him to pro- 
secute a successful api>e\l to the Privy Council, and the Allahabad High Court 
held that the reward stipulated for was in the circumstances excessive and 
unconscionable : Htld that such a decree would not be reversed unless shewn 
to be clearly wrong.^ But an assignment to the plaiittiflf with a view to litigation 
is not maintainable.* When a person joins with the other plaintiffs under an 
agreement that he should defray the expenses of the suit from the Court of first 
instance up to the Privy Council, he has no right to join in the suit.® 

Aimni Regfulationa -The term property ” in s. 70 of the Assam Land 
and Revenue R<;gulation (1 of 1886) includes an entire estate as well as a share 
in respect of which revenue has been separitely apportioned ; so, in a case 
where revenue in respect of cert tin lands had been separately apportioned and 
arrears fell due in respect of the remaining portion of the taluk, and the taluk, 
minus those lands, was piu up to sale and purchased bv the plaintiff, held that 
the plaintiffs were entitled 10 maintain a suit to avoid an incumbrance.^ 

The question of the right of a p irty to obtain a settlement is not excluded 
from the jurisdiction of the Civil Court hv pro/isi ms of s. 154 of the Assam Land 
and Revenue Regulation.® A plaintiff is entitled to maintain a suit for a 
declaration that his rights are not affected by an order of the Collector under 
s. 65 of the Assam Land and Revenue KeguUtion, specifying the revenue 
payable by the defendant and made without notice to the plaintiff.® When 
a suit was brought for the partition of an estate excluding certain portions as 
brahmutter or debutter or as being held jointly by third persons, that the 
jurisdiction of the Civil Court was barred by s. 1 54 of the Assam Regulation 
n of 1886)^. .So a suit for a imperfect partition of an estate in Assam is 
barred.® 

Award.— A plaintiff may sue to enforce an award when the matter was 
referred to arbitration without the intervention of a Court of Justice. S. 523 of 
Act XIV of 1882 (Art ry, Sch. II of this Code) is no bar to his doing so.® 

Benami Transaotion— .A suit does not lie for a declaration that a convey- 
ance executed by a plaintiff is a ben imi and fictitious transaction, when the 
alleged transaction has been used to accomplish the fraudulent purpose for which 
it was intended^® 

• 

Barial Ground— Where certain Mahomedans of a village brought a suit 
against other M ihomedans of the same village for the removal of a wall built 
by the defendants upon land which was found to belon j in common to all the 
M ihomedan inhabitants of the villige for the purpose of a burial ground, it was 
held that the suit was maintainable.^^ 


* Mokhem Singh v. Rap Singh, L R , 20 1. A., 127 ; (1893) 15 All., 852. Bee eUo 

Siva Rtmayya V. Bllamma (1899) 22 Mad., 810, in whioh it has been held 
that the* mare Caot that a suit is speoulatlve does not render it ohampertoue. 

* QgkttUas V, Nitional Finanotal Co., (1879) 3 Born., 402. 

» Hasari Lsl v. Jadann Singh, (1888) 5 All., 70. 

^ Mahomed Nastn v. Kashi Nath, (1898-99) 8 Calo. W. N., 108. 

* PUton Maria v. Bhabiram, 24 Gale., 239 ; (1890-97) 1 Calo. W. N., 94. 

® Loknath Das v Mahomed Budbi, (1897-8) 2 Oalo. W. N., oolxiv. 

^ Sarat Ohindra v. Prakash Chandra, (1897) 24 Calo., 75 L : 

* Abdul Khaliq v. Abdal Khaliq, (1890) 23 Calo., 514, but eeO, Gourt v. 

Babmianda, (1905) 82 dale., 1<^ and 1 C, L. J., 421. 

® Bubbadifya v. Sadaiiva, (1897) 20 Mad., 490. 

Banka Bahsryv.RaJkumar, (1900)27Oale., 281 : 4Calo, W. N., 289 ; Ooberdhan 
Itogh e. Rita Ray. (1890}& Calo., 982 ; Kali Charmn v. Raelk Wl. (1890) 
S^lo., 902 ; and RangammiM o. Venkataohari, (1895) 18 Mad., 878. Bnn 
also OfaMivirappa v. Putappa, (1887) II Bom., 708. 

Tanudltt o. Plfiida, (1894) 18 Bom.^ 0^ 
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Osnal Dues —The Civil Court has no jurisdiction to entertain a suit by a 
proprrietor to recover moneys wrongly taken from him as canal dues.^ 

Oarriers-See the Carriers Act, (III of i860t the Indian Railways Act, (IX 
of 1880), and the Indian Contract Act, (IX of 1872), ss. 151, 152 and i6t. A suit 
will lie for damages against a Railway Company for the deith of plaintiffs son 
that occurred in the Railway when travelling in it.* 

Oaste — A suit will lie for restoration to caste, and damages or compensa* 
lion for cost of restoration to caste lost in consequence of the defendant having 
accused plaintiff of adultery.* So, also a suit lies to gain re-admission to caste 
only^ ; and expulsion without a hearing is illegal.* But though suits may 
be instituted for restoration to caste or to membership of religious associations, a 
suit will not lie to compel Hindus against their will to ask others to their houses 
and entertainments* nor to obtain a declaration of a right to membership 
of a SomaJ (society) upon the allegation that the oilier members have excluded 
the plaintiff from it, the exclusion neither deprived him of caste nor affected any 
right to properly nor to enforce the performance of ceitain services by 
barbers on the ground of custom or e<itablished usage*- and a claim to be 
chalvadi of the Lin^avet caste of B igalkot in Bombay will not be entertained by 
the^ Civil Courts.* So, a right to receive fees as head of a caste cannot be 
decided in the Bombay Civil Courts nor will a suit lie for damages because 
the plaintiff has not received a share in funeral gifts * nor for recovery of half 
of ceitain vessels belonging to the caste or their value.'* But the Civil Courts 
are not ousted of jurisdiction to try a suit for breach of contract or for possession 
of caste property because it m<'iy be incidentally necessary to determine the 
usages of the caste.^* A court can determine whether pLiintifTs expulsion 
from caste for violating caste rules is valid or not.'* A suit to 
enforce caste rights and privileges and for an injunction restraining the defend- 
ants from preventing other members of the caste recognising and treating the 

' Balwant Singh v. Secretary of State, L.U. 80 1. A., 172 ; (1903) 8 Calo. W. N., 
121 ; (1003J 25 All., 527. 

* E. I. Railway Co 11 . Kally OaR Mukeiji, (1890) 2G Calc., 405 $ 3 Calo. W. N., 

781. Ab for the liability of oarrierR to bo sued, sru Chontmiill v. Rivers Steam 
Navigation Cu., (1807) 24 Calc., 780 ; nlHO(1899)20 Calo., 308 ; Soorotary 
of State V. Dipeband, (1807) 24 C^alc., 3(»0 ; Moheawar Pas v. Carter, (1884) 
10 Calo., 210 ; Miithoorakant Sliaw v, India Conoral Steam Navigation 
Co., 10 Calc., 100; India (reiiernl Steam Navigation Co. v. Joykrialo 
Shaw, (1800) 17 Calc., 30 ; Irrawaddy Flotilla Co. v. Hugwan Daa, (1801) 

18 Calo., 020 ; Secretary of State i\ Budhu Nath, (1890) 10 Calo., 538 ; 
Tippaniia v. Southern Marat ha Railway Co., (1893) 17 Bom., 417 ; Raiflett 
Cliaiidniiill v. Croat Indian Peiiiiisiilar Railway Co., (180.3) 17 Bum , 723, 
also the Bame oaae in appeal (1895) 10 Boni., 105 ; SeRhuin Puller v. Mobs, 
(1894) 17 Mad., 445 ; Balarani v. Southern Marhatta Railway Co., (1805) 

19 Bom., 159 ; K. 1. Railway Co., v. Bunyad Ali, (1800) IS All., 42. 

■ Qopal Curain r. Curain, (1867) 7 W. R., 299. 

* Sonaram Cazorr. Obhyram Cazor, 7 S. D. A., Sol., .344. 

Krishnasami v. ViraBami, (1887) 10 Mad., 13.3. 

* Joyohunder Sirdar v Rainchurn, (1800) 6 W. R., 32.3. 

^ Sudharatn Patar v. Sudliaiam, (1809) 3 B. L. R. (. C.A), 01 ; ll W. R., 457 ; 
and the oases oolleotod there ; and see Hopkinson v. Marquis of Exeter, 
L. R., 5 Eq., 68 ; Raghuuath v, Janirdhan, (1891) 15 Bom., 590. 

* Rajkisto V. Nobaee Seal, (1804) t W. R., 351. 

* Bbankara v. Hanraa, (1878) 2 Bom., 470.. 

Murar Daya v. Nagria, 0 Bom. H, C., A. C. J,, 17. 

Maya Shankar v. Harlshankar, (1886) 10 Bom., 601. 

Qirdhar v. Kalya, (1881) 6 Bom., 83. 

•Mehta v. Jamiatram, (1888) 12 Bom., 223 ; Pragji v. Gobind, 11 Bom., 534. 

* * Krishnasami v. Virasami, (1887) 10 Mad., 133. As to defamatfon a oasto 

judgment, see Vallabha v. Madusudanan, 12 Mad., 495. 
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plaintiff as a member of the caste discloses no cause of action.^ As to the 
principles on which the Bombay High Court will enforce resolutions of the 
majority of a caste in matters relating to the management of caste property and 
the administration of its affairs, see Lalji Shamji v. Waiji Wardhman. » The 
term caste” in s. 21, Bombay Reg. 11 of 1817, is not confined to Hindus. An 
agreement between members of a caste for paying off the debts of the caste out 
of contributions to the caste funds involves a caste question.* A Civil Court 
has lurisdiction to enquire into the validity of a sentence of excommunication 
from caste, and it lies on the plaintiff who seeks to enforce the sentence and by 
virtue of it to deprive the defendants of their civil rights to prove that it was 
passed ofi justifiable grounds and after a fair and proper enquiry.^ But when 
a caste has excommunicated one of its members, acting in good faith, and has 
proceeded regularly according to custom, the Civil Court cannot interfere or 
examine the question on its merits.* Under Bom. Reg. II of 1827, s. 21, cl. i, 
only such caste suits as clsmi damages for injury to caste or character of the 
pl.iintiff are maintainable. But when a claim to property is involved, the re- 
gulation is no bar so far .as that claim is concerned. The Courts in that case 
have a_ distinct and separate jurisdiction, resting not on the caste dispute but on 
the claim to property.* In a matter relating to ca'.te customs over which the 
ecclesiastical ehief has jurisdiction, and exercises his jurisdiction with due care 
and in conformity to the usage of caste, the Civil Courts cannot interfere. A 
as head of a caste has jurisdiction to deal with all matters relating to the 
autonomy of caste according to recognized caste customs.^ There is nothing 
immoral in a caste custom by which divorce and remarriage are. permissible 
on mutual agreement, on one party paying to the other the expenses of the 
latter’s original marriage.® 

Oompensation. — A suit by a purchaser of an estate sold for arrears cf 
Government revenue, for recovery of compensation awarded to him under s. 2. 
Act VII of 1868, (IJ. C.) by a Commissioner who set aside the sale, will lie in a 
Civil Court.® A suit will lie for compen-iation on account of wrongful seizure of 
CJitile.'® A Hindu father can bring a suit for compensation for the loss of his 
daughter’s services on account of her abduction.^ ^ A suit for damages will lie 
against a defaulting witness,^® Hut no suit will lie unless summons to attend 
has been personally delivered No suit will lie against a person who has not 
attended a feast (after accepting inviution) for the price of the food unconsumed 
on account of his absence,^ ^ and no suit for damages is maintainable by one 
joint owner of .in undivided estate against anoihcr, when the estate has been sold 
through the default of one or more of such co-sharers in paying their shares of 
the Government Revenue.'* 

Oontrlbution.~The right to contribution, in the .absence of contract, rests 
on the equitible do'’trine th it tn etfuali jure^ the law requires equality ; one sh.ill 

’ Kariji Bivla r. Arjun Shaniji, (1894) 18 Bom,, 11.1. 

^ Lalji Bliamji i*. Waiji Wardhman, (1895) 19 Bum., 507. 

* Abdul Kadir v. Dharms, (1896) 20 Bom., 190. 

* Appaya v. Padappa, (1899) 23 Boin., 12*2. 

” Koshavlal v. Bai (lirja, (1900) 24 Bom., 13. 

® Nathu V, Koshawji, (1902) 26 Bom., 174. 

^ Qanapti y. Bliarati, (1894) 17 Mad., 222. 

® Saokaralingam v. Subban, (1894) 17 Mad., 479. 

•.Chttttu Lai V Bhagwati Prasad, (1806-07) 1 Calo. W, N., 447. 

Shuttrughon v. Hokua, (1889) 16 Calo., 159. See also Vonkataohala y. Kunpa- 
•ami, (1888) 11 Mad., 42. 

> ^ Ram Lai v. Tularam, (1882) 4 All., 97. 

, ** Dwarkanath v, Annodo Ohunder, (1860) 6 W, R. (S. C, C. Ref.), 18. 

Dhunput Sing y. Prem Bibi, (1875) 24 W. R., 72. 

Kalal Haidar v. Kyamuddi, (1875) 23 W. R., 417. 

Ramauhur v. Biaaen Doyal, (1876) 1 Calo,, 460. 
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not boar the burden of the re»t' 5 when there is a common demand ;• and a 
suit will lie by one co-sharer, who pays the revenue of the whole estate Mpitist 
the others® ; or against the mortgagee of any of them who has foreclosed® \ or 
by tenants whose property has been sold in execution of a decree for rent against 
their co-judgment debtors,® or by recorded tenants of a taluk against toe ui^ 
recorded tenants for their share of the rent which the former have been obliged • 
to pay,® or by one judgment-debtor paying the amount of a joint and several 
decree pasted against him and the defendant^ ; and a person found in possession 
of one-half the mortgaged land is charged with one-half the debt® ; but no such 
suit lies against a member of a Hindu family for a joint debt when the plaintin 
has not accounted for his management.® (lovernment is entitled to recover from 
zamindars their shares of the cost of the repairs of a tank necessary for its pre- 
servation, of the execution of which they knew and had enjoyed the benefit, 
though there was no requebt on their part, express or implied, to Government to 
execute the repairs.^® 

The mere existence of a decree without paynient is not sufficient to support 
the case.'^' No suit lies for money paid under a joint decree if the defendant can 
show that he had no substantial interest in the suit'® ; nor by one wrong-doer 
against another if the pUintiffknew h^ was doing an unlawful act ;^biit the mere 
fact that the act was illegal is not sufficient.'® In a suit against one defendant for 
possession of certain property which was claimed as his by the original 
defendant^ certain third persons eot themselves added as parties defendant and 
put in a defence in opposition to and exclusive of those of the first defendant. 
The plaintiff in that suit obtained a decree, the claims of both sets of defendants 
being found to be unsupported, and the decree pave costs jointly against all the 
defendants. The decree having been executed for costs against the first defend- 
ant he sued the other defendants for contribution : //JfAf, that the suit would not 
lie.'® Where money is borrowed by the manager of a joint Hindu family on his 
personal security for purposes of necessit)r, he can sue for contribution, when he 
expends the money.'® A suit for contribution is maintainable by a co-sharer for 
sums expended by him in repairing the common property*® ; and when several 

* Hambux Chibtangeu v. Modhoosoodun, (1867 j 7 W. R., 377. 

* Johnson v. Wild, 44 C. D., 146. 

* Rambux Ghitlangeo, supra. 

* GnngaGobind v. Ashootosh Dhnr, (1874) 21 W. R., 2.75. 

" Pattabhirsmayya v, Ramayya, (1897) 2f) Mod , 23. 

" Gobind Chandra r, Baaant Kumar, (1898-99) 3 Calc. W. N., 384. 

^ Snppanaohari r, Chakkara Pattan, 1 Mad. H. C., 411. 

« Mobaruck v. Bheo <4obiud, (1872) 18 W. R., 61. 

* Dissonath v. Goburdhun, (1872) 17 W. R., 336. 

**’ Damodara V. Sooretary of State, (1805) 18 Mad , 88. 

Rani Pershad v, Noorbhoy Singh, (1872) 11 11. L. R., 78. 

Serajool Haq v, Luohmeeput Singh, (1873) 20 W, R., 242. 

*• Sreeputty Roy v, Loharam, (1867) 7 W. R., 384 ; Nnsar Ally Khan 
Ojoodhyaram Khan, 10 Moo, I. A., 662 ; Soput Bingn v. Imrit TewaH, (IW) 

5 Oalo , 7^? Vayangara v. Parlyangot, (1884) 7 Mad., 80; Krishna Ram 
e. RakminI, (1887) 9 All., 221; Brojandro Kumar v. Rash BsWi, (1886) 
13 Calo., 800; Gobind Chandra rfandi r. 8rl Gobjnd Ohandhri,^8973 
24 Calo., 830; 1 Calo. W. N., 170 ; Lakshmana v. Rangamuni, (ImN) 17 
Mad., 76. 

Fakire v. Taaadduq, (1207) 19 All., 462 ; Abdnl Wahid V. 6haluka2irt204) 2l 
Calc., 603 ; L. R.. 21 1. A., 26 ; Dearaly e. Middleweek 16 0)1. D.i 286. 

Aghoro Nath e. Girish Ohnnder, (1898) 20 Calc.. IS; Sbunkar Fhrsha^ 
Oouiy Pershad, 6 Calo., 821 ; Ram Kristo Bpy e. Muddun Qppal Boy, (1862) 

^ 12 W, R., 194. 

'* ^uawol Hossein v. Ounpufe CHowdhry, (1876) 26 W. R., 170,' 
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persons jointly execute a bond, and on the expiration of the stipulated time only 
one of them executes a second bond, and the debt is subsequently paid off, the 
latter is entitled to sue all the debtors for contribution.^ Where a claimant 
having obtained possession of an estate under a decree has in good faith, paid 
the revenue and cesses, although the decree may have been reversed afterwards 
and he may have been deprived of possession, he is nevertheless entitled to be 
repaid by his opponent who benefits by it.^ When the payment is not 
voluntary and the plaintiff is interested in the payment, a suit for contribution 
will lie.” A claim fof contribution creates only a personal liability and does not 
create a charge on the estate.^ A suit for contribution by a partner against 
some of bis co>partners, on account of money paid by him for the satisfaction of 
a debt, contracted by him jointly with the said co-partners is maintainable.* 
When there is no endowment or trust to support an idol, no suit for contribution 
is maintainable for payments made on account of the expenses of the idol* 
The Courts trying the case can go into the facts of the previous litigation.^ 
The decree of the Appellate Court did not award mesne profits, but in execution 
the first Court realized them from plaintiff : //ifA/, he could not sue his co- 
defendants for contribution, as mesne profits were not authorized by the decree.* 

Parties^ln a suit for contribution all the parties interested should be made 
parties* ; and the plaint must set out the amount due by each party sued, 
otherwise it should be rejected.^* 

Calcutta High Court has jurisdiction to order entry in Bombay 
Registrar to be expunged.^ ^ 

OoHSharers.— A co-parcener in a joint Hindu family is entitled to claim 
ioint possession of a portion of the joint estate and nerd not sue for partition.^- 
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does not dispossess the other co-sharers or restrict their user of the land or 
ferry, they cannot obtain any relief by way of injunction, damages or accounts 
of the profits, even though he denies their title.^* There is no such broad pro- 
position as that one co-owner is entitled to aa injunction restraining another from 
exceeding his rights, absolutely and without reference to the amount of damage 
to be sustained by the one side or the other from the granting or withholding 
of the injunction.^* Occupation of joint pioperty by one co-sharer is not adverse 
possession against any other until there has been a disclaimer of the latter’s 
title. » ® 

Troyluokho Nath v. Koshee Nath, (1870) 14 W. K., 458. 

* Uakhina Mohan Roy v, baroda Muhuu Roy, 21 (1804) Calo*, 142. 

* Hindu Bashitii v. Hurondra Lai Roy, (1808) 25 Calc., 305 ; Rodha Madhub o, 

Sasti Ram, (1809) 26 Calc., 820. 

* Gopinath V. Ishuichundra, (1805) 22 Calc., 800; Upendra Lai %\ Girindra 

Nath, (1808) 25 Calc., 505. 

* GndaKulitav. Joyrani Has, (1800) 20 Calc., 202, But see, Durga Prosanoa 

Ghose V. Raghu Nath Uass, (1890) 20 Calo , 254. 

* Sham Lai v. Uuro bunduree, (1800) 5 W. R., 29. 

^ Thangammal v. Tbyyamatha, (1887) 10 Mad., 518. 

* Bnnwavee LaU v, Sudhist, (1876) 26 W. R., 269. 

* Khema Pebia v, Kumolakant, (1808) 10 W. R., 10. 

Bbolanath v. Indur Oband, (1870) 14 W. R., 373 ; but see, Ibn Husain «u 
Ramdal, (1800) 12 All., 110. 

IswaU Alibhal, (1003) 1 Oalo. L. J., 278. 

Ram Ohandra v, Damodhar, (1806) 20 Bom., 467 ; Watson A Co. v. Ramohaiid, 
L. R., 17 1. A., 110; (lAl) 18 Oal., 10: Moheah v. Newbart, (1903) I 
Ot I* Jif 437« 

IS Loohiiieswar Singh V. Manowar Hossein, L. R., 101. A«,48t (1882) 19 Oalo., 8B3. 

** Shamtingger JatePaotnyOo. o. Bam Naiain, (1887) U.Oalo., 189, See also, 
Joy cEmider «. Bipro Ohnm, (1987) 14 Calc., 286* 

* UJalblo. HmalmntaKaroa)HUv(l9(N}91Gkle*,970|9CUi^#,K^^ 
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Buildings , — In Nocury Lall Chuckerbutty v. Dindabun Chunder Chucker- 
butty,^ it was laid down that when a permanent building has been erected by 
some or one of several co*sharers on the land jointly held, and another co-sharer 
seeks to have the building removed, the principle on which the Court acts is that, 
though it has a discretion to interfere and direct removal of the building, this is 
not a discretion which must necessarily be exercised in every case, and, as a rule, 
it will not be exercised unless the plaintiff is able to show that injury has accrued 
to him by reason of the erection of the building, and, perhaps, further that he 
took reasonable steps in time to prevent the erection. So, the mere fact of a building 
being erected by a joint owner on land without the permission of his co-owners 
and even in spite of their protest is not sufficient to entitle such co-owners to 
obtain the demolition of such building unless they can show that the building 
has caused such material and substantial injury as could not be remedied in a 
suit for partition of the joint land.^ One co-shuier in a mahal is entitled to a 
perpetual injunction restraining another cp-sharer from proceeding further with 
the erection of a building upon land in excess of the share which would come to 
him on partition and directing that the building so far as it has proceeded be 
pulled down and prohibiting such co-sharer frciin building on the land as ex- 
clusive owner at any futuie time ^ One of several joint owners of land is not 
entitled toeiect a building upon the joint propeity without the consent of the other 
joint owners notwithstanding that the election of such building may cause no direct 
loss to the other joint owners.^ 

Ooflts. — A suit will not lie for the costs of defending a possessory action 
under Act V, 1864 (iJoin or for costs incuircd in resisting a claim under ss. 278, 
279, 280 of Act XIV of 18S2 ^o. XXI. rr, 58, 5c;, Goof this Code, Ref. Case, 3 Mad. 
H. C., 341 ;-or for costs incuried in prosecuting a person for a criminal offence j** 
approved in Churamoiii v, Haidya or m defending a criminal prosecution^ ; and 
Court of competent jurisdiction orders or refuses costs, no separate action will where 
lie.^ Certain traders having been adjudicated bankiupts in the Courts of Mauritius, 
the creditors agreed to a composition deed which was sanctioned by the 
Court whereby the present plaintiff, therein described as the managing member 
of the hrm of J. and Co, was appointed member and his firm guaranteed the 
payment of a dividend of 50 per cent. The firm was subsequently dissolved 
and Its assets were assigned to a third party. The plaintiff then sued to recover 
costs decreed to him in his capacity as trustee in vaiious suits in Mauritius, 
and it was objected that he was precluded from suing by the dissolution of his lirm 
and the assignment away of its assets ; Ileld^ that the plaintiff was entitled to 
maintain the suit.'^ Where a decree for costs was as signed by the decree 
holders, and the assignee took the costs out of court, it was held on the decree 
being reversed on appeal to the Privy Council that no suit would lie against the 
assignee for the costs so realized by him.^^ A civil suit will lie for costs incurred 
in appearing to give evidence in a piocceding under s. 145, Crim. P. Code. 

Oourt of Wards. — The High Court cannot restrain the Court of Wards, 
from interference in the bestowal in marriage of a minor. 


’ Nooury Lall Chuukerbulty v. Bindabaii Chunder Cliuokerbutty, (188*2) 8 
Calc.. 708. V 

* Paras Karo v, Shorjit, (1887) 0 All., 661. But see also, Fasilatuunessa v. Ijas 

Uossan, (1903) 30 Calc, 90l. 

* Bhadi v. Anup bingli (1800) 1*2 All., 430 

4 Najittu. Imtiazuddiu (1890) J8 All., 115; Kanakayya v. Narasimhulu, (1897) 
19 Hod., 38. 

^ Jalam Panja v. Khodo Javra, 8 Bom. H. G., 20. 

* Fasal Imam v. Fasul, (1890) 12 All., 100. 

7 (1905) 32 Calo., 429. 

" ^homodali ti. Bayatna, (1800) 14 Boro., 100. 

0 Mahram Das v, Ajudhia (mi) 8 All., 452 : Kadtr Baksb v. Balig Ram, (1887) 
9 All. 474 . 

Bubbaraya v. Vaithilinirain, (1897) 20 Mad., 91. 

• ' Laita Prasad v. Badiq Husen, (1902) 24 All., 288. 

>* Nomal Chundra v. Ajahar Chowdhory, (1003-4) 8 Oalo. W. 17., 718. 

Cujadhar Perahad, petitioner, (1806) 0 W. R., Miso., 41. 
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Decree. — Provisions having been made in regard to execution of decrees, 
when a decree-holder can proceed under them, he cannot bring a regular suit. 
Thus a suit will not lie for the costs of a receiver appointed during execution 
and if a plaintift neglects to execute until execution is barred by limitation, he 
cannot revert to a regular siiit.*'^ After a foreclosure decree no second suit to 
redeem will lie in Bombay, if there is no foreclosure clause in the decree ; other- 
wise in Madras.^ A second suit will lie if the decree is one for partition, and 
the second suit is for a declaration of a right to partition/ or the first suit is 
for money against A, and the second is to establish a right to execute against 
property in the hands of .a third person on equitable grounds / or the decree 
is such as is not capable of being executed, such as a final foreign decree/ 
if defendant has not been served in the original suit ; or a decree namely declara- 
tory,^ or if it is partly declaratory, a suit will lie on that part / but if a 
decree is not merely declaratory, a second suit will not lie, even though it is so 
vague as to be incapable of execution.^ Plaintiff brought a suit for possession 
on a contract of sale, and obtained a decree against his vendor, a mortgagor, 
who had sold to him his right, title and interest Plaintiff never look out execu- 
tion, and after the lapse of more than three years, he sued to redeem the mortgage. 
It was held that plaiiuifTs title under the purchase deed and decree existed, al- 
though it could not be enforced by execution, and the suit would lie/^ And 
where the purchaser' ^ and the assignee of a purchaser at a sale in execution 
were not put in possession in the execution-proceedings, they were allowed to 
sue for the property,'^ and the same rule applies if the decree-holder or hia 
assignee only gets symbolical possession instead of otherwise if the 

suit is not brought against a party to the original decree, but his lessee having a 
permanent interest in the soil.'^ Moneys realized as due under a decree, or 
realized improperly from a party to the suit are recoverable by application to the 
Court executing the decree, and nut by regular suit.' *' 

Suit on Decree — In Calcutta, a suit may be brought in the High Court on a 
decree of the High Court.' ^ In Madras, a suit will he on the decree of a 


' Mahomod in Jusaodalal, W. li., 1801, p. 247. o.t. Mirza Muhoniod t;. Widow of 
Balniakuiid, L. K., 31. A., 241 ; Fakirapa v. Pandurogapa, (1882) G Bom., 7. 

Aiirudh 8ingh V. 8hco Pershad, (1882) 4 All, 481 ; Uari Ravji v. Bliapurji, 
L. R. 13 1. A., 00 ; bnt nee Muhaiiiniod Sainiuddiii v, Maiinu Lai, (1889) 
11 All., 380; Jawitri r. Emile, (1891) 13 All, 98. 

* Ohttdasama v. lahwargar, (1892) 10 Bom., 243, p. 248. 

* Nasratulluh V. Mujibulla, (1801) i3 All., 313. 

' Gooroo Das Pyne v. Ram Naraiii, L. U. 111. A-, 50. 

'* Kouviun V. Froonrian, 37 C. 1)., 244. 

^ Edulji V. Munokji, (1887) U Bom , 211 ; Vanayak r. Abaji, (18H8) 12 Bom., 
410 ; Brikrisiina r. Siiigara, (1882) 4 Mad., 210. 

^ 8abhanatha v. 8ubba, (1884) 7 Mad., 80. 

" Veukanna t>. Aitamiua, (1889) l2Mtd., 183 ; and sue Ashutosh Bannorjue t\ 
Lukhimuni, (1892) 19C)alQ., 139. 

Juaur Nath v, Balgobind, I N. W. P , Pt. v. p. 59, edit. 1809, p. 154, edit 
1873. and 1 All H. C , 105; lavar Pershad v. Jainaran, (1880)12 Oaio., 
109 ; Shankar Biato v, Narsingrav, (1898) 22 Bom., 667. 

Kishori Mohon v. Oliuiider Nath, (1887) l4.Calo., 044. 

Seru Mohun v. Bhagoban, (1883) 9 Calo., 002. 

Joggobandhu V. Pumanaiid, (1889) 10 Gale., 530;Sevu v. MuUnsami, (1887) 
m Mad., 63. 

Dalmar Pari v. Bipin Bihari, (1891) 18 Gale., 520. 

Parta^Bingh V. Beni Ram, (18/9)2 All., 61 ; Jaawaat Singh v. DipBingh, (1885) 
7 All , only by sait— ^Ramghulam v. Dworka Ru, (1885) 7 All, 170; 
either in eieoution or by regular satt— Kalianaiuodram v, fimiavedeawara, 
(1888) II Mad., 201 1 and see Narayana v. Narayana, (1890) 18 Mad., 437 ; 
Mookoond V, Mahomed, (1887) 14 Oalo«, 484. 

AUermouey Damee r. Hurry Doaa, (1881) 7 Gale., 74. 



48 


TttB C»l>t Ot CIVIL PltOOHDOftA- ' 

Native Court.^ It is doubtful if a new suit will lie u]M>n a decree pending 
appeal or barred by limitation.^ A suit will not lie in a Small Cause Court 
on a Civil Court decree nor will a regular suit lie on a rent decree of the 
Revenue Court but a suit will lie in the Bombay High CoUrt on a Small 
Cause Court decree.” 

Collusive decre€^\K is not competent to a p.irty to a collusive decree to seek ^ 
to have it sdt aside. ^ 

' Decree not tainted with fraud.-Ai a decree is not tainted with fraud, no suit 
lies to set it aside.” 

Mistake^A, suit lies to rectify a mistake in a decree.” 

Assignment of Decree-^K suit lies at the instance of the assignee of a decree 
for a declaration of the validity of his assignment.^” 

When the mortgagee of a house has obtained a decree against 
tbe mortgagor and a purchaser from him subsequent to the mortgage, a suit will 
lie against the latter, but not in a Small Cause Court, for diminishing the security 
by taking away the materials of the house.^^ 

Probate — A suit did not lie to set aside a certificate granted under Act 
XXVI 1, 1860 ;^” though one for declaration of title to be used as a reason 
for asking the certificate to be withdrawn was admissible.^” So a regular suit 
will not Lie to set aside an order granting probate of a will ; the grant must be 
contested by an application to revoke in the Court of Probate unless possibly 
for fraud or want of jurisdiction but a judgment-creditor who has attached, 
if the will is sec up in fraud of creditors,^” or a mortgagee of the nearest-of-kin,^ ^ 
or in Bengal the widow of a Hindu leaving sons,^” may apply for revocation ; 
but no person can do so who has taken pjirt in the probate proceedings ; his 


* Kaliyugam v. Ohokalinga, (1884) 7 Mad., 105; Saina Rayar v. Annamalai, 

(1884) 7 Mad,, 164 ; otherwise, in BombAy — Himmatlal v. ShiKajirav, (1884) 

8 Bom., 593 ; 0 . f. Sakharam Dikshit v. Ganesh, (1879) 3 Bom., 193, See s. 14. 

* Imamum v. Hurdyal, (1866) 5 W. R., 276. 

* Fakirapa o. Fandurangipa, (1882) 6 Bom., 7 ; see however, Attermonoy 

Dossee v. Hurry Dubs, (1881) 7 Caio., 74. 

* Manohharara v* Bakshoe Saheb, 6 Bom. 11. C., 231 ; Merwanji v. Ashabai, 

(1884) 8 Bom., 1. 

* Ananda Moyi v. Patit Pabani, (1863) B, L. R., (F. B.) 18. 

* Merwanji v. ^Asbabai, (1884) 8 Bom., 1, p. 12 ; Act XV of 1882, s. 94 ; other- 

wise in Calcutta — Golam Arab v. Curreom Box, (1880) 5 (Jialo., 294. 

^ Varadarajalu v. Srinivaeulu, (1897) 20 Mad., 333. See '^T baud,” it\fra. 

* Sadhu Misra v. Golap Singh, (1896-7) 1 Calc. W. N., 00 . referred to in 

Chandv. Sri mail Asima, (1906) 10 U. W. N , 1024; Pran Nath v. Mohesh . 
Chandra, (1807) 24 Calc., 546 ; Ram Narain Towari v. Shew Bbanjan, 

m 27 Calo., 197 ; Dwarka Persad v. Luohboman Das, ^lOOO) 21 All., 280 | 
li Dayal v. Har Daniii Lai, (1903) 26 All., 347. See **Fuaud,” ii^ra* 

* Jogeswar Atha v, Ganga Bishuu, (1903-4) 8 Calo. W. M., 478.^ 

10 Bottmanapati v. Chintakunta, (1003) 26 Mad,, 264. 

Omsr Kurim r. Shewan Lai, (1870) 4 C. L. R., 291. 

1 ■ Roghoobar Dyal v. Ram Narain, (1874) 22 W. I|£812. 

Ruaaiok Obander v. Ram Lall, (1874) 22 W. R., %1. 

Mayho a. Williams, 2 All. H. O., 268. 

Komdlloohaa Datt a. Kilruttun, (1870) 4 Oalo,, 360 ; 4 C. L. . 

Umanath Mookbopad^a a. Milmoney Biagh, (1801)2 04^180 } (1884) 
10 Calo., 19 1 L. R. 101 A., 80. c 

KobMaChnoderBU a. Bbobo Soondari, (1881)6 OM 0 ., MrBarbcuMai^ 
a. Bhaahibbooahaii, (1884) lodala.* 4lA ^ 

IS Bflada Ghowdbrain a. Radbisa»^l885) U CalOki 4^2. , < 
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tmtdf 18, possibly by review of judgment.^ When a grant of letters of admi- 
pistration made by a District Judge had been revoked under s. jo^ Act V of i88r, 
It was held that the cause of revocation being removed, the Judge had jiirisdico 
tion to entertain a fresh application for the same object.^ 

Existing Diche'^K decree or judgment must be considered valid until 
reversed or superseded. Hence, mone> recovered under a decree or judgment, 
cannot be recovered back in a regular suit so long as the judgment or decree 
under which it was recovered remains in force tnough there is no W to a suit 
for restitution when the decree is reversed.^ A suit to recover money paid to 
a semindav under a Revenue Court’s decree after the same amount had been paid 
to his gomaskia will not lie.<^ But a suit will lie for the recovery of damages 
for cutting and carrying off crops from certain land, of which the defendant had 
obtained possession under a decree which was set aside on appeal.^ And when 
successive decrees for rent have been obtained, each depending on the first, 
which is afterwards reversed on appeal, a suit will lie to recover the excess money 
paid under the other decrees.^ 

Other Judicial Orders, — A suit will not lie for a right of way over land taken 
up for public purposes " But a suit did he to declare that the order of a 
Magistrate passed under s. $i8, Act X, 1872, was without jurisdiction and giving 
^ relid by declaring plaintiffs right but not to set aside .an order declaring a 
road public,^® or aeclarmg a certain river to be a public thoroughfare without 
distinct proof of plaintiffs title to exclusive possession 01 for directing the 
removal of a kotha^ as an obstruction on a public thoroughfare oSKif a shed.^^ 
But such orders would not prevent the per:»on against whom the order has been 
given showing in a suit that it is his own pioperty and a suit will lie against 
the order of a Magistrate ordering the removal of an eiw roach ment which is not 
trebled as a local nuisance,^ ^ or for any interference on his part with private 
rignts oi way and a suit willjie on the allegation that the defendants" had, 
under colour of an order of the Magistrate, dispossessed the plaintiff of private 
properCy.iT 

Defamation.— A suit will lie for damages for exhibiting an effigy but, 
according to a Full Bench decision of the Calcutta High Court, not for mere 

^ Boorji Jivandas. petitionor, (1881) 5 Bom., H38 ; see as to citation liormusji v. 
Dhaabaiji, (1888) 12 Bom., 104 ; Nistariny v. Brahomoyi, (IhUl) 18 Calc., 40. 

* Birj Lil V. Secretary of State, (1808) 20 All., lOO. 

* Shaina Purthad v. Hurro Purahad, 10 Moo. I. A., 20.3 ; and see Niluiuney Sing 

V. Sharoda, (1872) 18 W. K., 434; Jogeah Chunder r. Kaliehurn, (1878) 
3 Gale., 30; Mohamod Klahee v. Rally Mohun, (1880) 5 Cifio,, 589. 

* Narayana v. Narayana, (1890) 13 Mad., 437. 

* Saudamini Daai v. J^hakomani Debi, 3 B. L. R., App., 114. 

* Shurnomoyee v. Pattari Sirkar, (1879) 4 Calo., 625. 

^ Jogesh Chnndcr v« Kali Churn, (1678) 3 Calc., 30 ; though iu a aomewhat aimilar 
case, relief was given by review— Waghela v. Maaludin, (1889) 13 Bom., 330. 

* Fenwick, in the matter of, (1870) 6 B. L. R., App., 47 ; 14 W. R., Cr. 72. 

* Kedamath v, Roghonath, 6 All. R. 0., 104 ; Gopl Mokun v. Taramont, (1880) 

6 OMo., 7 : ana see Bmley v. Jameson, 11 C.X. R., 414. 

UJalamayi Dasi v. Ohandra Kumar, 4 B. L. R. (F. B») 24. 

Ramkristo «. Kaloo, IS 284. 

Meeohoo v. Rav«nshaw,4il W. R., 346. 

Bakas Ram ea Ohamman Aam, 7 W. R., 11. 

Ukkeda e. Jowba, (1882) 8 Bom. H. C., 04; Queen v. Hutohlngsi 6Q. 
)S. D«400. 

Aiiaod Chunder v. Rokho Taran, (1886) 2 W. R., 287. 

H Bham Dom e. Bhola Do^ (1864) 1 W. R., 824 ; Kadir Mahomed e. Mahomed 
Bafir, (1864) 1 W, 977. 

Deb Chunder Joy Chunder, (1874) 22 8^R.. 461. 

Fttamber Doss e* Dwarka Dsishi||| 2 0., 486| 
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Abusive language not amounting to defomation.^ No suit for sland^ or libel 
arises out of the omission of tides of courtesy in addressing the plaintiff.* The 
surviving members ofaj iint family cannot sue for defamation of a deceased 
member,® nor a father for defimation of his dau^hter> Male reluives have no 
right of action for slander of their female relatives.® An action for slander 
cannot be brought jointly against several defendants. Separate actions should 
be brought against each,® except where there is special damage, the result of 
the conjoint action of all the def^endants.^ 

Malice -See Jenoure v, Delmege, App. Cas. 1891, p. 73 ; Hicks F. Faulkner, 
8 Q B. D., 167, p. 174. Ordinarily the absence of a reasonable and probable 
cause ill instituting a proceedmi? which terminates in favour of the plaintiff would 
give rise to the inference of malice." 

Distraint. — A wrongful distraint may be set aside by a landlord the' crops 
of whose tenants have been wrongfully distrained by a stranger.® 

Doctor's fees — The fact of a doctor ire.ating a pitient before being paid, 
is no bar to his suit to recover his fees.'*® 

Bmbankments.^As to the liability of zemindars to keep up embank- 
ments.' ' 

False Imprisonmeots,— To constitute false imprisonment, the restraint 
must be total, and not partial in any particular direction but the restraint need 
not he the result of actual force, and if an officer tells a person that he must go 
with him, it k sufficient.'® 

By Jailor . — See Migotti v. Colvill, 4 C. P. D., 233. 

Under IVarrant 0 / Civil Cour/s . — See F*isher7/. Pearse 9 Bom., i. 

False Oharge. — As to the distinction between a false charge and il^al 
imprisonment.'^ Before a suit can lie, the resul|, of the charge must show tnere 
has been no ground for bringing it.' ® Thus, where a person has been adjudicated 
a bankrupt, then, so long as the adjudication stands, he cannot sue on the ground 


' Girish Chandra v. Jatadhari, (1809) 26 Calc., 6.').3 ; 3 Calc. W. N., 6.71 ; Bhooni 
Moni V. Natobar Riswas, (1004) 28 Cal., 4.')2 ; Kashiram t*. Bhadur, 7 Bom. H. 
C.. 17. 


* Sitarama V. Sanyasi Kozu, 3Mad., H.C. Kep., A. C., 4. As to the decision 

of caste people, see Vallabha v. Madosudaiian, (1889) 12 Mod., 40.1. 

’ Lackumiej^v. Hurbun, (1881) 5 Bom.,' 580. 

4 liaya v. Param Sokh, (1880) 11 All., 104. 

“ Udai V. Bhowani Prasad, All. H. C, Rep., 1800, p. 264 ; Subbaiyar v. 
Kristnaiyar, (1876) I Mad., 383. W 

® Nil Madhab v. Bukhiram, (1875) 15 B. L. R., 101. 

^ WooseinuiiiisBa v, Mahomed Hossein, (1875) 15 B. L. H., 1(16, note. 

* Jung Bahadoor v. Rai Gudar, (1896-7) 1 Calo. W. N., 587. 

* Harro Narain v. Shoodha Kristo, (1870) 4 CAlo., 800. 

Hurish Chunder v. Brojo Nath, (1870) 18 W, R., 00. 

' ' Nuffur Chunder Bhutto v. Jotendro Mohun, (1881) 7 Calc., 505. 

Bird V. Jones, 7 Q. B., 742 ; s. 340, Penal Code. 


Poooek V# Moore, Ry. ft Mo., 821 ; Grainger v. Hill, 4 Bing., N. 0., 812. For 
eases of this nature, see Pedda Venoatapa w, Arnvali^ 2 Moo. 1. A. 504 ; 
Madhab Chandra v. Beni Madhab, (1871) 15 W. R. 85 inKuon v. Htriraro, 
All. H. C. Rep., 1808, p. 409 ; Parankusam v. Stuart, 2 Mad. H. C. Rep., 200 { 
Sinclair v. Broughton, (1805) 0 Calo., 341 ; 18 0. L. H., 185 ; L. 1^,9 L A.. 
162 ; and Aowovth v Shavaksha. (1805) 19 ^m., 485 in which the Mqnieipel 
Oommlssioner of Bombay was held liable in damages foi^ the wrongfnt arrest 
of a plaintiff in execution of a warrant, whose force was spent. 


Austin V. Dowling, L. B., 5 G. P., 584; Imperatrix e« 
2 Boro., 487 ; Qicfcs e. Faulkner, 8 Q. B. D , 167. p. 170. 
Basebe v. Mathews, L. R., 8 ul^«, 084. 


tAfcahmen, (1878) 
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that the peticiotfer had falsely and maliciously made him a bankrupt,^ and a con- 
viction unreversed on appeal bars an action for malicious prosecution.* The 
icharge roust have been made without any reasonable or probable cause ;* and 
this must be proved by the plaintiff.* And if the first Court supports the 
charge, this strongly negatives this proposition, even though its decision may 
have been set aside on appeal.* The plaintiff must aliO prove injury to his 
person, reputation or property.* 

False Bvideqoe.'- No civil action lies against a witness forgiving false 
evidence. The only remedy against a false witness is a prosecution for perjury.^ 

Perryi — The owner of a ferry granted under a Government settlement will 
have an action against any person running a ferry over the same spot, when the 
latter does not use the ferry for his own conveyance, and that ^of the servants 
merely ;* and a rival ferry cannot be set up so as to interfeie with the proprie- 
tary right in an existing ferry-’ nor will a suit lie to re-open a ferry which had 
been included in a settlement of an estate obtaine 1 from Government but which 
had been closed by an order of a Magistrate.^’’ A suit for compensation for 
converting a ferry under private management to a public ferry is not maintain-i<. 
able and though a man may set uo a ferry on his own land and take lolls,'* 
it is doubtful if he can claim a monop >ly without a grant from the Crown.'* 

Fishery. — The right of fishing in a navigable river docs not belong to 
the public, nor is the Government prohibited by anv law from granting to 
individuals the exclusive rieht of fishing in such a river, and a private right 
of fishery in a tidal navigable river must be derived from the Cro*vn.'® The 
right of fishery in such a river, as also the bed of river itself, may be granted by 
Government to private individuals,'" and a Civil Court has jurisdiction to try a 
suit for damages for, and to restrain by injunction, an illegal disturbance of the 
plaiQliflFs’ right to fish in the sea below low water-mark." But a suit for the 
possession of a right to fish in a the soil of which does not belong to the 
plaintiff, does not come within the provisions of s. 9 of the .Specific Relief Act 
(I of 1877).'* Where a lease transferred to the lessee an incorporeal right, it 

’ Metropolitan Bank v. Pooley, lOApp. Can., 210 

Bhairah Chandra w. Muhendro, (1870) 13 W. R., US; Swami Nayudn r.* 
Subramnnia 2 Mad., H. C. Rnp., laS. 

* See as to the words. Burns v. Nowell, 5 Q. B. 1)., 444 ; Thompson v. Farror, 

9 Q. B, D., 372; Hicks r. Faulkner, 8Q. B. 1)., 107. 

* (ianesh I'attn v. Msgninim, (1872) 11 it. L. R , P. C., 321 ; 17 W.R., 283 ; Hall 

ff« Venkatakrishna, (1800) 13 Mad., 394 ; Haghavondra v. Kashinath, (1895) 
19 Bom., 717 ; Juiig Bahador v. Rai Gu lar, (1896) I Calo. W^^N., 537 ; Abrath 
V. North Eastern Ry. , 1 1 Q. R. D., 448. 

’’ Parimi v. Bellarokonda, 3 Mad. H. C. Rep., 239 ; Viranna v, Nagayyah. S 
Mad ,6; Koibatiilla v. Moli, (1870) 13 W. R., 276. 

" Abruth V. North Eastern Hy., ll Q.B.IX, 448 : Hicks Faulkner, 8 Q B.D. 167. 

^ Templeton v. Laurie, (1901) 25 Bom., 230. 

* Luchmessur Bing Leelanund Sing, (1879) 4 Oalo., 599 ; 3 C. L R., 427* 

5. Narain Singh v, Narendra Naraiii, (1874) 22 W. R., 296. 

Ramgiwan v. Colleotor of Shahabad, (1871) 15 W. R., 132. 

Collector of Pubna v. Roma Noth Tagore, (1867) 7 W. R., lOl, hut see Govind 
Sing V. Magistrate of Ghazipur, 4 N. W., 146. 

Lnohmeawar Singh v. Manowar, L. R., (1892) 19 1. A., 48 ; 19 Calc,, 258. 

** See Nityagarl v. Dunne, (1881) 18 Calo., 052. 

Chunder JaleAh v. Ram Churn, "(1888) |5 W. K., 212. 

" Prosunno Coomar v. Ram Coomar, (1829) 4 Calo., 53. See also Horidae Mai v. 
Mahomed Jaki, (1885) 11 Calo., 434. 

Sstoowri Ghosh ti. Secretary of State, (1895) 22 Calo., 252. 

' ' Baban Mayaoba v. Nagu, (1878) 2 60m., 19. 

Fada Jhola V. Gonr Mohan, (1892) 19 Calc., 544; Natabar v. Kubir, (1891) 
18 Calo,, 8, 
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was held that the suit for the rent of such a tank was triable by iKe Civil Court 
and not by a Revenue Court under Act X of 1859.1 

Foreign State.— Courts have no jurisdiction to interfere with the i^lic 
property of a foreign sovereign, though he may have submitted to the jurisdic- 
tion of the Court for the purpose of enabling the Court to order the property ta 
be delivered over to bim.‘ An act of state by a foreign power cannot affect rigfhts 
to property in British India.^ Defendant No. 1 domiciled in the Native State of 
Cochin obtained from the Resident a certificate to collect ths debts of a deceased 
karnavan of the plaintiffs tarwad. The plaintiff whose domicile was the same 
as that of the defendant No. 1 sued for a declaration of the right to receive 
the interest accrued due on certain Government promissory notes, beinir the pro- 
perty of the deceased karnavan : /rcAf that the suit did not lie.^ A suit'Vill lie 
on a judgment oT a Court in a Native State. > There is no appeal to the King in 
Council from the political jurisdiction of Agency Courts in Kaiiwar.* 

Forest Officer. — A munsiff has no jurisdiction to entertain a suit to cancel 
the decision of a Forest officer confirmed by a District Judge under s. 10 of the 
Madras Forest Act (V of 1882) and recover a certain tank, a claim to which 
had been rejected under that section.^ The plaintiff sued in Court at Nasik in 
British India to establish his right to a share in the income derived from certain 
grants of land situate outside of Btitish India, but received by the defendant 
within the jurisdiction of the Nastk court. Held^ that the suit was within the 
jurisdiction of the Court.^ 

Fraud. —A suit will lie to set aside a decree on the ground of fraud.* 
On the ground that the plaintiffs fkther’s agent had colluded with the person who 
had obtained the decree and had given false evidence, and that the decree had 
been obtained thereby.^* The plaintiff must prove the fraud. It is not enough 
for hini to show that the defendant has told an untrue stnry.^^ Ibere must bean 
allegation of actual, not constructive, fraud but not if the plaintiff urged fraud 
in the first Court after the decree had been passed and failing did not appeal, 
though an appeal was allowM.^^ In England the judgment of a foreign Court on 
fraud is not conclusive and generally a suit will lie unless the question of 
of fraud has been decided or it has been Committed by one party in execution- 
proceeding but unless the parties sue to set aside the decree directly, it 


Msbanand Chakravartti v. Mongola KeoUni, (1903-4) 8 Calc. W. N., 804. 

' Vavas^eur v, Krupp, 9 C. D., 351. 

' Uiridharji v. Madhowdas, (1893) 17 Boin., (MH) ; Uovardliaiilalji v. Oirdhsrlalji, 
(189.S) 17 Bom., 620. 

^ Ammuiii v. Krishaa (189.3) 16 Mad., 4<I5. 

‘ Mayaram v. Kavji, (1900) 24 Bom., 86. 

Hemohand v. Azam, (1906) 3. Calc. L. J., 395 ; 8 Bom. L. U., 120 ; (1006) 
38 Cab., 219. 

' Ram Chandra v. Secretary of State, (1880) 12 Mad., 105. 

^ Ksahenath v. Anant Sitaramboa, (1900) 24 Bom., 407. 

• Golab Cha^ v. Proaunno Goomaree, (1893) 20 W. R., 86 ; Lim. Act, sohfkl, 
Sr®, ^ ® ^ > Nilmoni v. AlmnnlsMi, (1886) 12 

C^., 166 ; Abdul Moeumdar v. Mohamed Gazi, (1894) 2i Oaio., 605 \ 
Maaohharam v. KalJdas, (1895) 19 Bom., 821. 


Krishna Bbnpati v, Ramamurti, (1893) 16 Mad., 1961 
Mahomad Oolab v. Mahomed SuUiman, (1864) 21 Oalo., 612. 

Patoh e. Ward, L. R., 1 Rq. G., 436 ; 

Raj Kishen v. Madhoc Soodua, (1872) 17 W. R„ 4l3.^ 

“ B- »•. HooviM V. 


I 

Freeman, 


W** Wldgery v. Tapper, 7 C. D., 428, 

'* ' '' Vnf^v. OojHi Utwlid, 
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cannot be impugned indirectly, and must be given effect to.^ Fraud may 
be aJeo raised as a defence.* But in the execution of a decree ordering the 
‘ saliiibf immoveable property, it is not competent for the Court to refuse to sell it, 
because a stranger to the suit who is in possession of the property impeaclm 
the decree on the ground of fraud : he must file a suit and get- an injunction.* 
Definite and clear knowledge of facts coniiitiiting fraud must be proved.* 
The Original sjde of the High Court of Calcutta can on the ground of fraud 
entertain a suit to set aside a decree passed by another Court of ccmcurrent 
jurisdiction.* A Court can treat as a nullity a decree of anolhef Court of 
concurrent jurisdiction, if such decree has been obtained by fraud.® If a decree 
is not tained with fraud, no suit lies to set it aside. The suit must be brought 
in the 9istrict in which the fraudulent decree is obtained.'^ 


Pltadinfr—\vi all cases of fraud the plaint must set forth the particular acts 
alleged to constitute the fraud,® and the plaintiff cannot succeed on any other. 
Fraud not mentioned in the plaint or raised in the issues cannot be taken 
into consideration See also •* Fraud.” 

As to the difference between a suit brought by a party to the fraud and aiK 
innocent third party A party to a collu'iive jiecree emnot sue to h.ave 
it set aside.'* ® But a plaintiff mav plead fraud, notwithstand ng the fact that 
the person* who practised the fraud was his predecessor in title.' Wh^ 
property has been conveyed by the owner to another person with the object ^ 
defeating his (the owner’s) creditors and the fraud has been cai ned out,^ the 
owner cannot succeed in a suit to recover possession.* * But when a plmnuff 
sued for a declaration of his title to certain land which had been purebred by 
him in the name of the defendant, the object of the transaction *2 

conceal from the Collector the fact that the plaintiff, who was a tahflldar, had 
acquired property in his taluk contrary to the rules of his department, ,that 
he was entitled to the declaration sought for.'* In a partnership suit, it 
appeared that two sets of accounts were kept, one true and the other f^lse to 
deceive (toyernment : Heldy that this did not disentitle the plaintiff from 
showing as between himself and his pinner whit was the actual profit of 
the concern.'® * ^ 


HuroCliaidi'A Binwas v. Nobo Kiisen Mookorji, W.,R , 1864-, p. See 

MewahU i; Bhiijhun, (1H74) 2i W. R., 213, an.l Sidhu Miwerj, Oolau Smgh, 
(189G-7) 1 ^3alo. W. N., oc ; Ram .Sjirup v. Rnkiiiiu Kuar, (l88o) 7 All., 834. 
Ahraedboy w. ViiUeebhoy, (18S2)6Bam.,70.1; Bandon v. Beoher, 3 Clk. and 
Fill., 479. 

Purshottum v. Purahottum, (1884) 8 Bom., 532. 


" Kahimboy v. Titriior, L. H. 29 I. A., 1. 

’ Nistarini Daai v, Nnndo Lil Bjso, 30 Calu., 389 ; 7 U W. N., 3.>3 

•» NUtariiii Daai r. Nundo Lil Boao, (1898-0) 3 Calc., W. N , 670. On ap^l, 
n903l7Calc.. W. N. 353;30Cilo., 369. Seo also Rajib Panda v. Lakhan, 
(1000) 27 Oslo., 1 1 5 Barkatunniasa o. Fazl Haq, (1004) 26 All., 272. 

' Amrao V, Hardee, (1907) 20 All., 418. 

Mir Aaimuddln o. Ziaulniwa, (1882) 6 Bora., 809. Uanga Naraln 9; TUluokrani 
L. R. 18 1. A., 119 ; (1888) 15 Calc., 633. 

• Abdul Hoaeelu o. Turner, (1887) 11 Bom , 620 ; L. H., 14 I- ^ * V«*o^*^**£S* 
^ u, Wamnaji, (1894) 18 Bom. , 144 s Chanvirappa v. Danava, (1906) 19 Bom., 583. 

*« Im^ o. Aaisuaniilgpi, L. R., 28 1. A. 17 5 (1896) 23 Oalo., 492. 

11 ni.«»«riMnna V PaiUoDa. (1887) 11 Bom., 708 i Venkatramanua o. Viramiat 
mS!; .. ’v.nkit.oh«i. (ISW) l* iUA., >78 ! 

(1807) 20 Mad., 328 ) Varamati v. Ohundru (1897) 20 Mad., 326. 

»• Varadarajultt o. Srlulvaaulu, (1807) 20 Mad., 833. * 
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Interest^\% to advances and interest on advances when a deed is set aside 
for fraud, see the undernoted case.^ 

Effect of suit. — Where a decree is set aside for fraud, the parties are" not 
remitted to the position they held before the decree.*'^ Though n decree may 
be declared fraudulent and void against the one defendant, it remains a subsis- 
ting decree against the others.^ 

When the appelliint claimed in i8S6 that a sanad, which, in 
1803, appointed the zemindar of Shivaganga, had been obtained from the Oovern- 
ment by the fraud of the grantee, who, with his descendants, had thenceforth 
enjoyed the estate to the knowledge of the appellant's predecessors, it was held 
that no suit would lie after such a lapse of time.^ 

Haut.— When a plaint alleged that plaintiff held a haut on his land for 
many years, that the defendant had set up a rival haut on the same days, and 
tried to prevent persont» from attending plaintiff’s haut, that this led to the 
Magistrate’s passing an order prohibiting the plaintiff from holding his haut, in 
consequence of which he suffered loss and damage : Hetd^ a good cause of 
action.^ 

.Hereditary Offloe dnd Pension.— As to how far a suit will he for a 
pension, see the undernoted cases. ^ A suit for a share of a vatan will lie 
or to be declared a vatandar but inam-g rants of a personal or political 
character are within the prohibition.^ A suit for '^maniarn ” lands attached to 
the hereditary office of village carpentei is barred by the operation of s. 3, Reg. 
VI of 1831.'^ A Civil Court has no jurisdiction to entertain :i suit for a declaration 
of a plaintiffs status as representative vatandar. This equally with the duty of 
ascertainiiTg the custom of the vatan as to service, is a duty by s. 25 of the 
Bombay Hereditary Offices Act (Bombay Act HI of 1874) imposed on the 
Collector and not on the Civil Court — Kaoji v. Genu, 22 Bom , 344. When a 
Collector’s certificate under s. 10 of the Vatan Act (Bombay Act ill of 1874* 
is based on a misunderstanding of the term vatan^*^ it is illegal and is not 
binding on the Civil Court. A suit by one member of a family agafhst another 
for the declaration and enforcement of a hereditary right to officiate as priest 

' Ajit Singh f*. Bijoi, L. 11. 11 1. A., 211 ; feitab Bahadur 7*. Cliitpal, L. R., 
J9 1. A., 38 : l^^lu > H'f- 

^ Bhimaji v. Kakmabai, (1886) lO Bom., 338. 

" Pasnpati Nath Boao v. Nundo Lai IJose, 30 Calo., 718. 

• * Uauri Vallabh v. Zemindar of Shivaganga, L. R. 21 1 A., 93. 

* Gopi Mohun v. Taramoni, (1869) 4 C. L. R., 309 ; 6 Calo., 7 : compare Kedar- 

Hath r. Uughonath, 0 All. H. C., 104. As to'the evidonco necessary to prove 
a monopoly, see Hakhal Das v. Uurga Sundari, (1890) 17 Calo., 458. 

■ Khaudo Narayan v. Apaji, (1878) 2 Bom., 370 : Chinto Abaji v. LakhshmOiai, 
(1878) 2 Bom., 375 ; Gopal Hanniaut v. Sakharam, (1880)4 Bom., 254 ; 
Vasudob Vilhal r. Ram Chandra, (1882) 6 Boro., 129; and m to what are 
^nMi'ons.— Vasudev Shadasiv v. Collector of Raluagiri, L. R. 41. A., 119 ; 
Parbhudas Rayaji r. Motirain Kalyandas, U876) 1 Bom., 208, p. 206; 
Socretary of State v. Jaronadas, (1882) 0 Bum., 787 ; and Haaara v. Colllitor 
of Burdwan, (1875) 23 W. K., 378, overruled by Maharaval v. Governmont 
of Bombay, L. K. 8 i. A., 77. 

^ Moheyodiniv Cbliotibibi, (1881)5 Bom., 578 ; Mahomed liaaok o. AzeeBoonnisoa, 
(1882) 4 Mkd., 341. 

Ramehandra V. Anant Sat, (1884) 8 Boni., 25; see also Balktiahna o. Balaji, 
(1885) 9 Bom,, 25 ; Parsha v. Lagmyoshau, (1889) 18 Bom., 88 ; Janardanrav 
V. Secretary of State, (1889) 13 Bom., 442 ; Govind Sitaram v. Bapuji, (1894) 
18 Bom., 516. . 

* Panohanadayyan v. Nilakandayyan, (1884) 7 Mad«, 191. See alio in vegard to 

inam land— Venkata ' v. Rama, (^1885) 8 Majl., 249; Srinivaaayyar o. 
Lakshmamma, (1884) 7 Mad., 206 : Venkatanoraiimha e. Soryanaravana, 
(1889) 12 Mad., 188 ; Venkatauaiayana r. Subbarayudtt, (18M) 9 Mad., 214. 

Palamalai r, Shanmuga, (1894) 17 Mad., 802. 

> 1 Ramangavda v. Shivapagavda, (1698) 22 Bom., 801« 
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at the worship performed by votaries at the foot of a certain tree and also to 
have a share in the offerings made to the deity is maintainable.^ 

Sanction, — Suits^ under the Pensions Act require sanction. A suit for a 
grant of money which comes under the deflnitiou of pension under s. 4, Art 
XXIII of 1871 will not lie in the absence of the Collector’s certificate, though 
Government is not a party. ^ A suit brought 'against a Sirdar in the Court of 
the Agent for Sirdars in the Oeccan requires a Collector’s certificate.^ A suit 
for nialikana will not lie without a certificate under the Pensions Act, s. 6.* 
A village, part of an estate had been made o/er to the Government by the parties 
who in Consideration received a malilcana in perpetuity ; Held, that the right to 
the malikana was on a con'itruction of ss 3 and 4 of the Pensions Act in the 
absence of a certificate obtained under that Act excluded from judicial cognizance 
in the suit.* A plaintiff claimed to be a co-trustee of certain dargas and 
entitled to a share in the rntnagement and in the profits thereof, which 
consisted of a certain cash allowance from (loverninent : Heid^ that the 
suit SQ far as it related to the cash allow nice from Government required 
a certificate under s. 4 of the Pensions Act.* S. 4 of the Pensions Act, 1871 
applies to a heritable right to receive Land Revenue granted by (Government 
ns a reward for services rendered.^ If the requisite sanction is obtained before 
decree, the original defect is cured. A suit brought in relation to the manage- 
ment of saranjam land is prima facie one not included in the Pensions Act" In 
a suit by an inamdar of a village against a khot for rent, it was held that the 
Court was not precluded from entertaining the suit for want of a Collector’s 
certificate under the Pensions Act (XXIII of 1871) s. 4^" Suit ’'in s. 4 of 
the Pensions Act, does not include execution proceedings ; so the Collector’s 
certificate is not necessary to validate a sale in execution of a decree.^' A 
suit relating to inam land granted before the time of the British Government 
does not fall within the provisions of the Pensions Act, s. 4, and the Collector’s 
certificate is unnecessary.^" 

The assignee of a pension under the Pension Act cannot sue^ '* 
unless the assignment took place before the Pensions Act.^^ 

Hindu Widow. — A suit for recovery of property is not maintainable by a 
Hindu widow who on remarriage forfeits the estate inherited from her husband.^* 

Instalment ~When a creditor evades the attempts of a debtor to pay the 
instalments of a bond as they became due , no suit is maintainable by the debtor 
to compel the creditor to accept an instalment due.'* 


* Dinonath v. Prathpohandra, (1900) 27 Calo., 30 ; 4 Calc., W. K., 79. 

■ Vyankaji v* Sarjarao, (1892) 10 Bom., 537. 

* Daji Nilkanth v, Oanpatrao Nilkantb, (1893) 17 Bom., 224. 

« Audi Aohen v, Kombi Aoheti, (1895) 18 Mad., 187. 

* Deo Knar v. Man Kaar, (1895),17 All., 1 ; L. R., 21 1. A. 148. 

* Mlya Vali UUa v. Bava Santi, (1898) 22 Bom., 496. 

’’ Ihtisham AH v Sham Sundar, (1903) 25 All., 78. 

* Mahammid Asraat V. LalH, (1882) 8 Calo., 422; Jijaji v. Balkrishna, (1898) 

17 Bom., 169. 


* Kesha vrav v. Gaopatrao, (1892) 16 Bom., 596. 

Qangadbar Hari v, Morbhat, (1894) 18 Bom., 525. 

“ Vajiram v. Ranohordji, (1892) 16 Bom., 731. 

Tirumalal, Kalk v. Bangarn TivamaUi, (1898) 21 Mad., SlO. 

It Imtlea Begum v. Liakatnnniaea, (1884) 6 All., 680. 

A* Imtiaa Begum u. Liakatannisea, (1885) 7 All., 886. 

Matnugini Gupta V. Ram Rutton Roy, (1892) 19 Oalo., 289. See aleo Bteil 
Jeban e. Ram Surua Slngb, 82 Oelo., 589 1 Vlthu v. (JoWnda, (1898) 22 BUI., 
S91 i «. ViiMMlnH, (1879) 1 Mad., 996. 

>• Xfittayk V. XmA VmI. (1886) 9 Uad., 66. 
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Intereat. — A suit will not lie for interest in respect of money deposited 
under a decree subsequently reversed on appeal.^ ^ 

In execution of a decree pUintiff attached certain money, but was opposed 
by the defendant. Plaintiff finally succeeded in obtaining the money. He then 
sued the defendant for interest during the time he was prevented by him from 
obtaining it. Such a suit was held to be maintainable.* 

Inam.’-^A suit by the grantees to contest the right of Government to resume 
an mam granted for feeding Brahmins will lie.* 

Karnanu.— The lessees of a zamindari are not entitled to sue for the 
removal of a Katyiam from office though their lease contains a .provision pur- 
porting to authorise them to appoint and remove kamams^ but if tncy suffer any 
loss from the kamat/Cs ncRlect of his statutory duty, they are entitled to bring 
an action for damages against him.* 

Land Registration.— The Collector with the subsequent sanction of the 
Board of Revenue ordered on notice to the proprietor and lessees of a zamindari 
that separate registration and sub-assessment of the appellant's village \ituate 
therein be made under Reg. XXV of 1802, s. 8, and Act I of 1876. Thereafter 
the Government on the application of one of the lessees without notice either to 
the appellant or the Collector ordered the latter to cancel the registration. In a 
suit bv the appellant praying for a declaration that this order was ultra viret and 
illegal, ke/ti, that the Collector’s order could only be questioned in a Civil Court 
and that separate registration, as distinct from the amount of sub-assessment, 
was a matter of private right with which the Government had no power to inter* 
fere.* n 


Lajid Revenue.— A suit will he against the Secretary of State to have it 
declared that certain lands he within the ambit of a j&ermanently settled estate 
and are not litible to be again assessed.* 

entitled to sue the legal representa- 
tive of his deceased debtor without proving that assets have come into his hands. 
It 18 sufficient if there are assets of which he may become possessed.^ Sec 
notes under ss. 47, 52, 152 and O. VII. rr. 2. 4, 5 and 6 and O. XX. r. 6. In a 
suit by a creditor against the estate of a deceased debtor, his heirs on intestacy 
do not represent the estate, and the suit is bad, unless the estate is represent^.* 
Mahomedan Law.— A creditor ie only entitled to sue one heir, when the 
whole estate is in his possession * and If the heirs have divided the property, he 
can only recover against each according to his share.^® A suit for money 4u9 by 
a deceased Mahomedan lies against one of the heirs in respect of hi* share in 
the property left by the deceased though it cannot proceed *0 as to Irind the 
widow's share . ^ 


Matotenanoe.---l^i^0se;. — A widow who is unchaste has no right of main- 
tenance and even if she is chaste, she has no right of maintenance against her 

» Ashruffannissa v Khanum Jaun, (1806) 6 W. R., 286. 

Parbutty v, Promutho Nath, W. R,, 1864, 174, 

* Subramanya v. Seoretary of Btate, (1883) 6 Mad., 861. 

♦ Kumarasami v, Orr, (1897) 20 Mad., 146. 

• Fiseher v, Seorotory of Htote, L. R., 26 1. A., 10. 


1 

• 

9 

to 


ts 


Oirdharlal v. Bhai S|^v, (1884) 8 Boro., 809. 

Matangini v. Ohuuiroari, (1896) 22 Calo,, 908. 

Hamir Singh v. Zakla, (1876) i All., 67 ; 

Plrthi Pal .. HoMiai Jm. 4 AU., S61 ; Jafri *. Amtr. (188(9 7 All. 888 I 
BuMoitUran «. Kamalu^. il CUo.. til. B«t 

AUy, (1888) 8 date., 870 ; MoUeaka ^amwla, L. B, I. A,, Sop. V.L, ^88. 
Asbashaiikar «. All Raaol, (1880) 18 Bmn.i 978. 

Valu V. Gaoga, 7 Bom., 81 ; Boma N atliv. Ra|oiilmgnl, (1880) 17 OMo., 871, 
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Iiithttr-|a-law kp not ancestral property,^ but generally an heir taking psf*> 
party ii pound tnupport those whom the previous owner was morally bound to 
eupporL And the right to maintenance may be made a charge on the 4^mily 
property.* A decree in Ikvour of a widow can be set aside on proof of subse- 
quMt imchastity.* A Hindu widow cannot sue for arrears of maintenance 
when she has made no demand before suit* But if the right to the income of 
certain assigned property ii based on a compromise in a suit made between the 
widow and ^e brothers of her deceased husband and there is no express stipula- 
tton for forfeiture on the ground of unchastity, the widow does not forfeit her 
right in the event of her being 'proved to be unchaste.* 

fVtfi , — A wife and daughter must be maintained out of the^^usband and 
father’s property, and the maintenance may be made a charge on it.^ But an 
unchaste wile is not entitled to maintenance.* 

A Hindu woman obtained a decree for maintenance against her husband 
and subsequently sued him for a declaration that certain land should be charged, 
saying that he had alienated other property to get rid of her maintenance. It 
was held she had no cause of action * An order for the maintenance of a wife 
made under s. 488, Cnm. P. C., Act V'. of 1898, cannot be superseded by a declara- 
tor decree of a Civil Court that the wife has no right of m iintenance^* nor 
will a suit lie for an injunction te restrain proceedings.^^ 

/riZK^— The oblig.ition of .1 Hindu to maintain his daiighter-in> 
law depends on his ability to do so.'* A daughter-in-law has no legal claim for 
maintenance against self-acquired property in the li inds of her fathci -in-law, but 
when such property devolves upon hi» heirs, the daughter-in-law has a claim 
against it in their hands for maintenance, if her husband lived in union with his 
father.^ 

A suit brought against a Hindu by a woman who was a 
Mahomedan and the wife of a Mihomedan, for maintenance of her illegitimate^ 
child, of which she alleged the defendant to be the father was held not to bo 
maintainable.'* But a suit for maintenance of an illegitimate child lies in a 
Civil Court, though an application under s. 488 Cnm. P. C , Act V of 1898, has 
been refused.'* Under Mitakshara law, an illegitimate son is entitled to main- 
tenance '* This is a personal right, which does not descend to his son." 


' Kalu V. Ukshnlbai, (1883) 7 Bom., 1^7. 

* Kamiui «. Chandra, (1890) 17 Calc., 373; Jauki v. Hand Bam, 11 All., 194 ; 

and see Adhibai v. Careandaa, (1887) 11 Itoin., 199. 

* Bhagirathi v, Anantha, (1894) 17 Mad., :M8. 

* Danlta Kuarl v. Haghu Tawari, (1893) 13 AIL, 3:12 ; Viahuu Shambhog a. Man- 

Jamna, (1885) 9 Bom., 108. 

* Soshamma v. Subbarayadu, (1893) 18 Had., 403. 

* Bhup Singh a. Laohman Kunwar, (1904) 26 All,, 321. 

' Mkneha a. Jiwan, (1884) 6 All., 6l7. 

* Kandasami a. Kumgammal, (1896) 19 Mad., 6. 

* Saminatha a. Rangathammal, (1889) 12 Mad.^ 283. 

Subhadta a. Baadoo Dube, (1896) 18 AIL, 29. 

" Deraje a. MaraU (1907) 30 Mad.. 400. Sea note 15 tn/Vw. 

Ratan Ghand a. Harimanl, (1866) 5 W. R , 225. 

YaBMUia a, Manabal, v)390) 83 Bom., 608. 

AddaytoOhnndar Uase a. Woojan, (1879) 4 0. L. R., 154, Oomaarai Kuppa a« 
Singoravelu, 8 Med,, 895 land Nllmony Singh a. Baaeeliart (18^) 4 <]lido.» 91. 
'* Ohano Oerali, (1905) 82 Oalo. 479 1 see note 11 eqpra. 

AimnUiay* v. yUOmu. (1894) 17 Mad,, 160, 
n Bsiwant a. Roehani (1690) |8 AIL, 958. 
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Tarwad.—\ member of a tarwad living in the tarwadmhouse cannot sue 
for maintenance ' 

Xmount.^PkS to when it can be varied/^ 


Decree . — Wheie a decree in a suit for maintenance gave the plaintifls a right 
to recover maintenance for the year previous to the suit and also declared their* 
right to maintenance in future, but omitted to spibcify any precise date on which 
such maintenance should become payable, held that such decree was one which 
could be enforced from time to time by suit. ^ See note to s. 152 and O. XX. 
r. 6 ‘Maintenance.’ 

Minors.— A suit is maintainable against a Hindu minor whose guardian 
has entered into a contract for the sile of his land,^ but a minor in Bengal 
cannot maintain a suit for specific performance of a contract entered into on his 
behalf by his guardian,'^ (dissented from in the above case). A minor cannot 
be sued on a bond executed by him during minority, and not ratified by him 
after his majority, ° but a suit will lie on account of money advanced for 
“necessaries”^ and no money should be advanced without making all 
reasonable inquiries about such necessities.^ When a minor mortgages 
his property fraudulently representing that he is of age, the mortgagee is en* 
titled to a mortgage decree,^ but the mortgagee must establish not only that 
a fraud was practised on him by the minor, but that he was deceived into action 
by the fraud,' ^ and where a minor sells his property representing that he has 
attained majority, he will be estopped from setting aside the saie.'^^ No suit can 
be maintained against a minor to recover money advanced to him upon his 
representation that he was of age.'*'* 

As regards torts, a suit will lie against a minor, as he is responsible for 
his own acts.^% He is not responsible for a tort committed by the Manager of 
his estate, provided the tortious act is not connected with the management of 
the estate. 

• Minor Ohildren.— A Civil Court has jurisdiction to entertain a suit by a 
father to recover possession of his minor children illegally detained by a 
stranger.^ ^ 

Mortgage. —The owner of a share in the equity of redemption can redeem 
the whole mortgage, even though the mortgagor has obtained some interest in 
the equity of redemption.'" 

Municipality.— No suit will lie to compel a mofussil municipality to grant* 
a license under s. 339, Act III of 1884.'^ A suit will lie at the instance of 


' Kunhammatha v. Kunhi, (1884) 7 Mad., 233. 

” Venkanna v. Aitamma, (1889) 12 Mad,. 183; Vijaya r. Nrlpathi, (1888) 
8 Mad,, 94, and Baisni e. Rup Singh, (180 1) 12 All , £)8. 

* Ham Dial v. Indar Kuar, (1894) 10 All., 170. 

* Krishnasami v. Sundarappayyar, (1895) 18 Mad., 418. 

" Fafcema Bibi v. Deb Nauth, (1893) 20 Calo., 808. 

* Kashiba v. Sbripat Narahiv, (1895) 19 Bom., 097. 

^ Shamaoharan v. DeHya Sing, (1894) 21 Calc., 872. 

* Kandhia Lai v. Huiia Bibi, (1898) 20 All., 138. 

* Saral Chand v. Mohan Bibi, (1898) 28 Calo., 871. 

Dhurmo Das v. Brahmo Dutt, (1898) 28 Calo., 610 ; 2 Calo. W. N., 830. 

" Oonesh Lala v, Bapu, (1897) 21 Bom., 198. 

** Dhan Hull e. Ram Chaoder, (1897) 24 Calo., 265 ; 1 Calo. W. N., 270. 

Laohman Dots v, Narayan, 3 N. W., 101. 

Haharaj Bahadur v. Paresb Nath, (1904) 31 Calc., 830. 

Sbarifa v. Munokhan, (1001) 25 Bom., 574. 

tie Ramohandra, (1801) 15 Bom,, 24 ; he oannot-^Marikar v. Punja* 

patutba, (1888) 6 Mad*, 01. 

It Moimn o. Motihari ManioiptUty, (1890) 17 Okie., 829. 
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individual tax>payers for an injunction restraining a municipality from Itiisapply- 
ing its funds.^ A suit is not maintainable for a tax alleged to have twen 
illegally levied.^ A Civil Couit has no power to revise the valuation of houses 
niade by a municipality for the purpose of imposing a house-tax.® For an 
instance of a suit brought to restrain a muniripality fmm levying a tax as being 
illegally imposed, see Surat Cjjjfy Municipality v. Uchharvaram.* The discre- 
tion of taking action or otherwise under the 3rd clause of s. 33, Bombay Act VI 
of 1873, invested in the municipality, which alone can determine whether or not 
the removal of a building eiected contraiy to the provisions of s. 33 is or is not a 
measune likely to promote ihe public (onvenience. If the munuipality adopt the 
proper procedure, no Court can review its decision on the ground that the 
removal of the building is not likely to promote public convenience.® The 
plaintiffs having used the municipality of Sholapur fur damages and for an in- 
junction restraining the muniupality fiom stopping the supply of water to their 
house, the first Court allowed the claim, hut the Judge m appeal dismissed the 
suit as premature, holding that the plaintiffs had no tight to sue the municipality 
for damages until they had appealed to the Conimissionei undei rule lO of the 
rules framed by the municipality : //cA/, that the rule was not mandatory and did 
not bar the institution of the civil suit.^ Wheie a nuinictp.iiUy decides under the 
Bengal Municipal Act that cei tain works aie neiessary, that conclusion in the 
absence of w/i/a fides or fraud cannot be questioned in a Civil Couit^ and a suit 
to set aside an order made on an appeal undet the Bengal Municipal Act against 
a rate of assessment to reduce the Ux levied under the Act will not lie.® It is 
entirely within the discretion of the Municipal Comniissionets to grant or refuse 
a license for a niaiket and the Courts have no jurisdiction to control such 
power.® No suit will he against a Municipality fir attachment and sale of 
moveables in realiiation of fines imposed under the Municipal Act^® and Civil 
Counts cannot intctfere^wilh the discietion of a Municipality witif reference to a 
proposed building unless it is capricious, wanton and oppressive^' nor with the 
house valuation made by a Municipality in the absence of mala fidesy perversity 
or manifest error.'® Under the Bengal Municipal Act, persons living with e 
particular individual occupying a holding by reason of some connection with or 
relation to him, would not be sepaiately assessable, by reason of possessing 
separate incomes, and a suit for refund of the money paid under protest is main- 
tainable,'® and there is nothing in the Bengal Municipal Act to prevent a rate- 
payer from suing in a Civil Court for a declaration that the assessment made by 
a Municipalill^ is ultra vires and not binding upon hini,'^ and a suit will lie to set 
aside an assessment on the giound that the person assessed docs not occupy a 
holding.'® So a suit will he when a Municipal Corporation has acted in excess 
of its powers,'® and a suit for damages for negligence of the contractors in digg- 

‘ Vaman v, Maiiicipality of Sholapur, (1898) 22 Born,, 646, 

Municipal Council Xellore r. Rangay}*a, 10 Mnd., 10; Kaniayya r. Leman, 2 
Mad., 37. 

* Moran v. Borsad Town Municipality, (1000) 24 Bom., 607. 

* Hurat City Municipality n. Ochhavaram, (1897) 21 Bom., 690, 

Patel Paiiachand v. Ahmedabad Municipality, (1808) 22 Bum., 290. 

* Vaiudevacharyau. Municipality of Sholapur, (1898) 22 Bom , 384. 

f Duke V, Rameswkr Malia, (1899) 26 Calo., 811 ; 3 Calc, W. N., 508. 

* Maneuur Das v. Municipal Commissioners of Chapra, (1876) 1 Calc., 409. 

® Queen- Empress v. Mukunda Chunder, (1893) 20 Calc., 654. 

Motee I.ial v. Howrah Municipality, (1875) 23 W. R., 222, 

* * Nagar v. Munioi]||^ity of Dhandhuka, (1888) 12 Bom., 400, 

Kasandas o. Anklesvar Municipality, (1902) 26 Bom., 204. 

Ambika Churn v, Batish Chunder, (1898) 2 Odo., W. N., 689. 

Navodip Qhundra Purnananda, (1898) 8 Calo., W. N., 78. 

Dwarka Nath v. Addyasundari, (1894) 2i Calo., plO. 

Brindaban Chunder v. Municipal Oommisaionexa of Serampur, (1873) 19 
W. R.,a09. 
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ing a tiench^ and a suit for damages for the death of a child hlHed on account 
of the negligence of the Municipality in not properly fencing holes and ditches.* 
A suit will lie to recover house-tax and water-tax assessed 6 n school-buildings* 
or to restrain a Municipality from recovering house tax, although the plaintiff has 
omitted to appeal to the Magistrate under s. 86 of Bom. District Municipal Act, ^ 
111 of 1901 .^ A suit will not lie against a Muny|pality for mere non-feasande, 
e, neglect to repair a road.® • 

Notice of nc/iV?//.— When a plaintiff sued the President of the Municipal Com- 
mission, Madras, to recover damages for the demolition of a house, it was held 
that a letter which did not state where the house was, nor the date of its demoli- 
tion, nor that a suit would be brought, was not a sufficient notice of action.® 
S. 48 of the ^District Municipal Act Bombay, (II of 1884 ; requiring one month’s 
notice of a suit against a municipality and that the suit should be brought within 
three months of the date of such notice, does not apply to an action of ejectment 
against a municipality^ or to suits for the possession of land brought against a 
municipality® or to a suit brought against a muniripality to restrain it from 
laying water pipes on the plaintiffs land'’ or to a suit, for specific performance 
of a contract or for damages for breach theieof.^® 

Munioipsil Ofdoe.— A suit fot a declaration of a right to vote and stand as 
a candidate and for a declaration that the plaintiff has been dulV elected is a suit 
of a civil nature and will lie.^ > 

OfBoe Dignity. — No suit is maintainable to vindicate plaintiffs right, not 
to an o&e, but to a mere dignity unconnected with any fees, profits, or emolu- 
ments^^ and trifling gifts will not be looked upon as emoluments, but as sym- 
bols of recognition.^® A suit for a declaration of aright to receive marks of 
recognition anOonour at idol festivals or for damages from priests for withhold- 
ing the same IPhot maintainable.^* A suit was brought by an ^assignee of S 
swait^ enforce payment of a sum of money as murjami (respect-money) under 
cofour of an alleged custom by which persons of the Kasenry caste having 
marriage ceremonies or shrads performed in their houses were bound to pay such 
murfaSa to members of the communtiy, and the right to receive the same had 
become vested in a Shibtkakur: Neid^ such a suit would .not lie.^® An 
action will Uetodeclaie a person’s right to perform the duties of /Ar/«trt* and 
receive the profits of a foi the offeiings of certain temples on the 
ground of ^^mourosee milkem'^ or hereditary property ' for a share in a 6rii 
makakrahmifiee^ consisting of fees received by plaintiff and dNlndant for the 

,11 > Dhoiidiba v. Muuioipality of Bombay, (1893) 17 Bom., 307. 

* Narayan Jefcha v. Hunicipal Corporation of Bombay, (1892) 18 Bom., 864. 

* Fisoher v. Twigg, 21 Mad,, d87f 

* Chunilal v. Surat Oity Muuicipalify, (1903) 27 Bom., 403. 

® Aohratlal v. Ahmedabad Munioipality, (1904) 28 Boro., 340. ' 

* Devalji v. President, Ifunicipal CommiMion, Madras, (1896) Mad., 603* 

* Kashinath v. Oaugabai, (1898) 22 Born., 283. 

* Manohar Ganesh v. Dakor Munioipality, (1898) 22 Bon)., 280 ; Shidmallappa v* 

Gokok Munioipaltby, (1898) 22 Bom., 805. 

* Harllal 9. Himat. (1898) 22 Bom., 838. 

Municipality of Falspur v. Manak Dulab, (1898) 22 Boro., 837. 

Babhapat n Abdul Guffor, (1897) 24 Calo., 107. 

Bapgapa V. Qangapa, (1878) 2 Bom. 470 ; Rama v. ShhNiraie, (1882) A B^m. 118. 

** Narayan v, Krishna}!, (1880) 10 Bom. 233 ; but see, Mamat Ram v. Bapu Ram, 
(1888) 16 Oslo., 159 ; Srinivasa v. TiruveDgada,«(1888i 1| Mad, 460. ~ 

^4 OoBsain Da^ v. Oooroo Bass, (1871) 18 W. R., 108. 

Nsbin Chandra V. Madhab Chandra, (1800) 6 W. R. 226. 

Pruishankar v, Frannaib, 1 Bom. H. O., 12. 

It l^heo Suhaye v. Bhooteei (1806) 8 W. R., 86 * 
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There is no doubt that the Civil Courts will recoftnize and enforce the rights of 
persons holding office connected with the management and regulation of Pagodas 
and if the holder of such office be entitled to remuneration for his services in the 
way of salary or otherwise, he would have a civil rij^ht entitling him to maintain 
a suit, if that remuneration has been improi^rly withheld. So, too, .suits are 
commonly entertained for the purpose of trying and deciding who are fit and 
proper persons of right to be entitled dharmakartas of a pagoda. In such cases 
It will be found that offices have a secular character and are so dealt with, though 
religious duties are attached to them ; the occupants being employed to exercise 
business functions either as ti ustees and managers of the property and funds of 
the pagoda, or as ovt^peers in the regulation of its affairs generally, and having 
necessarily civil rights and liabilities which may properly be made the subject 
of a civil suit ; but nothing of this kind can be said of a plaintiff in his purely 
religious office of guru. The duty of individuals to submit to and perform certain 
religious observances in accordance with the ritual or conventional practice of 
their race or sect is, in the absence of express legal recognition and provision, an 
j[mperfect obligation of a moral, and not a civil nature. Of such obligations, the 
present Civil Courts cannot take cognizance. ^ Where a swami^ or chief priest, 
of the smartava sect claimed an exclusive right of being carried crosswise in a 
palki on ceremonial occasions in virtue of a grant from the ruling power to a 
predecessor in office, their Lordships of the Pi ivy Council had some doubt 
whether be could maintain an action against a party who had assumed the like 
privileges.* Nor can a servant of a temple who takes food offered to the idol 
sue for damages the inaindar for not making the usu.il offering.* The plain 
tiff as Anagundi Raja guru claimed to be entitled and now sued for a declaration 
of his title to the hereditary office of pi iest of Samaycharam. The defendants 
clalined the office and had collected voluntary contribution in She character of 
tht Solders of such office. The office was not connected with any pfllticular 
temple. No specific pecuniary benefit was attached to it, and the alleged duties 
of the office were to exercise spiritual and moral supervisir>n over persons 
wearing a certain caste mark in a cert lin tract of country ; that the suit 

was not cognizable by a Civil Court.* 

a rule religious offices cannot be the subject of sale, but a 
decree may be given in favour of a purch iser of a mirasi office in a temple, when 
the question of its alienability is not raised.* 

*^ights as joint trustees to the management and superintendence 
of worship at certain temples, none of the trustees having any pecuniary interest 
in the temples or their mcone, cannot be made the subject of partition by a 
Civil Court ; that is to say, a Civil Court is not competent to grant a decaee 
decIlHng that each of such trustees in rotation shall fur a certain definite period 
enjoy exclusively the rights of management and superintendence.^ 

Partition. — K Joint estate of any kind is paritible, and possession not 
obtained by force or fraud is sufficient to support a partition* but a partial partition 
cannot be enforced, if objected to,* unless perhaps a portion of toe property is 


* Nandram «« Kosho l^nda, 4 S. D. A. Sol., 70. 

* Strimnn fisdagopAr. Kristoa, 1 Mad. H. C., 301. 


* Sri SMkar Bharti v, Sidha Lingayah, (1886) 6 W. R. (P«G.) 30 ; 3 lloo. X. A., 


* Dhadphale ii« Gorav, (1882) ^ Bom., 122. 


* ^Tholappala v. Venkata Oharlu, (1806) 10 Mad., 62. 

• RaugMikmi v. Ranga, (1803) 16 Mad., 146. 

« Raman Lalji t». Oopal LaiJi, (1806) 19 All., 4i8. 


Adar V. Parbatl, Xi. 16 1. A. 186. 

Kiridas Pran Nath, ^(1886) 12 Oalo., 666 ; Parbati Oburo a. Ainmd-dean, 
?1881) 7 (jalo., 677 I 9 U. L. R., 170 t Ramjo^hose v. Ram RAninn, (1881) 8 
0. hn R.« 367 t Veofcatsrama tr. Msera, ^806) 13 Mad • itjFTywckkmyyu v. 
Xiaahmayya, (1803) 16 Mtd.g 08 t bat see, Obandu n, EunlliAaMa, (1800) 14 
Mad., 324. 
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outsid^urisdlction^ or is outside British India,* and also is not held by the 
plaintiflfT* When a purchaser from a co-sharer in a joint family estate sues to 
iiaOe his share severed and given to him, the Court is not bound to force the 
members of the family into a partition of the whole estate.* But if the whole 
property of the plaintiff is only a portion of the estate or the estate 
has been partitioned by the Collector, save the portion in dispute which has* 
been left joint,* or it is an accretion to the parent estate already divided,^ 
or some of the lands of the estue were mised with the lands of three 
other villages,* partition is allowed. When a member of a family has 
alienated part of the family property, another member may sue4^ partial 
tion.* And if the property he u revenue- paying estate, the Civil Courts, 
though they can determine the rights of the parties haiweeii themselves to 
any portion of the estate, cannot affect the right ^of Government «to 
assess and collect the land revenue in its own way and the partition 
inust be carried out by the Collector nor ran they compel a Collector to 
divide, if the U\v doe^ not apply, as in the case of revenue-paying estate mixed 
up together ; and one shareholder cannot mam ain a suit that he is entitled 
to a larger share when the partition h.is been rmiiinned by the revenue authori- 
ties,'® and no suit will lie to alter a pirtition effecte I by the revenue author!-* 
ties;'* but subject to this limitation a partition does not affect the civil right of 
person and the Courti> can dec lare that a person not a party to a proceeding 
before the Collector has a share in properly allotted to another or that a 
party has a larger sh tre th in has been allowed to him * or that a person is by 
his conduct or has by agreement precluded himself from claiming a partition.'* 
As to the case of an auc'tion purchaser." A claim to a share of the produce 
of property left undivided at a pirtition does nil lie, be-auie such a claim 
is based on the right to a p irticular share in the prop^-rty itself, which has 
no existence in the case of an undiv'ided family '* Property consisting 
of an ordinary ittvn village and a <’.idi allowance piyahle out of the revenue 
of anotner village is liable to partition at the suit of a co-sharer, except 
when it is held on mranjam or other impartible tenure, or where the 
terms of the original grant impose a condition upon its enjoyment that the 


' Paiiuhnnun r. Shib Chunder, (1RH7) HCalo., R.35 ; Padmamaiii v. Jagadamba, 
(1870) 6 11. L. K.. 1.34 ; Hari Narayan v. (lanpatrav, (188.3)7 Bom., 272 ; see, 
Abdul Karim Badruddin, (1005) 28 Mad., 2l4. 

^ Ramacharya v. Anantaoliarya, (1894) 18 Bom., H89. 

* Harl Narayan v. (lanpatrav, (1888) 7 Bom., 272 ; Janardan r, Anant, (1883)7 ‘ 

Bom., 373. 

* Murarrao v. Sitararo, (1899) 23 Bom., 184. 


* Chundernath v. Hur Narain, (1881) 7 Calo., 153. 

* Secretary of State v. Nundun' Lall, (1884) 10 Calo., 435. 

^ Shama Hoondaree v. Kooer Poreah, (1873) 20 W. R., 182. 

* Shiva Koer v. Kaldip Sahoy, (1895) 1 Calc. W. N. xcx. 

* Subramanya v. Podmanabha, (1896) 19 Mad., 267. 

Zarnn v. Gowri Sankar, (1888) 15 Oalo , 198 s Rarojt^ v. Ram Ranjun, (1881) 
8 C. L. R., 367 ; Debi Singh v. Sheo Lall, (1880) 16 (SMo., 203. 


’ * Adjudia v. Collector of Durbhungha, (1882) 11 C. L. R„ 550. 

** Ham Sahaye v. Mushar Aly, (1868) 2 B. L. R., dpp. 40. 

** Sarat Chunder v, Hargobinda, (1879) 4 Calo., 510. 

'♦ SheoPemhad V. Sfauiikar, (1871) 16 W. R., 190; Koonjo Beharee v. Nberao. 
(1871) 15 W. H., 291. 

SjMnoer v. Puhul Ohowdhury, (1871) 15 W. R., 47l ; 

»• luhien Singh o. Dabeer, 2 Agra, 272 ; Bhowanoe Koonwar v. Thakoor Date. 
8 ^rfc.«77 fAi^hnv. Kri»to, (187|) 16 W. IV, 166 j not followwl in Jojr 
Nath Boy Bahadur, (1882) 8 Oaio., 126, f. 129 ; (1882) 10 0.Li.a', lA 
Aa to Uo oaMof an anotion purchamr, Qnngadaon v. Khwroo, (1874) 14 
B. L. R., 170. % 

Qnngadeen e. Kheeroo, (1874) 14 B. L R., |70. 

** Oavrishankar i>. Atmarain, (18te) 16 Bom, 611. 
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rnanagment shall rest with a particolar branch of the family of the grantors.* 
In the Bombay Presidency, a suit for partition of an inheritance by Mahomedani 
*j j y distinguishable from a partition suit by Hindus. In such a suit, if a 
defendant asks at the proper time to have his share divided off, and allotted to 
*‘*l*cf should be granted to him on payment of the necessary Court- 

Partition may be enforced by a proprietor of a i6 as. share of an estate 
gainst a patnidar of a 6 as. shsre ;® by a shikmee talook-holder by a ryot 
by a joint occufi^ncy tenant by the purchaser of the share of a member 
of a joint undivided Hindu family in tne joint dwelling-house by every 
member of a joint family even though he be a minor, provided his interests 

wot^ld suffer if left in* the hands of his co-parceners by a grandson against 
his grand-father i"!** by one of two co-heiresses, though the pirtition wifi not 
bind the reversioners ^ ,^by the sons of one and i lie nephews of other of the 
defendants;** hut not in Sitar.i by a son in the life-ume of his father and 
uncles, the father got assenting.** As to the case of joint Hindu widows,'^ 
Mortgagees have no right of p^itiiion fr.** A plaintiff* to whom on 
partition lands subject to a minis tenure cicaied by another co-sharer 
alone have been allotted can sue to set aside the A suit for 

the possession of lands of which the owners have been dispossessed in 
pursuance of an order of the Collector under b. 1 of the Kstates Paniiion 
Act VIll, B. C., of 1876) will lie, even th nigh no suit is biought to set aside 
the Collector’s order tinder s. 150*" A tnkhira} estate cm be pirtitioned by a 
suit in the Civil Court,* and a suit will lie by the shareholders of a talook who 
are occupying separate and distinct p.iits of it to prevent encroachment by 
another.* ® A suit brought by some members against other members of a family 
for partition of the joint family property does not preclude a second suit by the 
same plaintiff for partition of other property belonging jointly to their family 


> Oopal Hari v. Kamakant, (1897)21 Bum., 458. 

* Abdnl Kadar c. Bapnbhai, (1899) 23 Horn., 188. 

^ " Hemadri Nath e. Raniani Kant, (1897) 24 Calc., 575 ; I Calc. W. N., 406. 

^ Mathuor Chuiidor v . Manick Chiiiider, (1866 j 6 W. R , 192 ; Oaineah Chiinder 
V. Maniok Chunder, (1867) 8 W. R., 128. 

** Couree Sankar r. Anand Mohuii, (1868) 9 W. R., 487. ‘ 

% Mahammed Uaiikh v. Mana, 18 All., 334. 

^ BiJay Keshub v. Shama Boondaree, (1805) 2 W. R. Mia, 30 ; Bepio Behari v. 
Lai Mohiin, 12 Gale , 209 ; but see Rajanikant e. Ram Nath, 10 Calo., 244. 

” l)io Bunseo v Dwarkatiatli (1864) 10 W. R„ 273, and boo Kali Peraad i». Ram 
Charan, (1870) 1 All., 169. 

** Kamakahi Ammal v. Ohidaiiibara, 3 Mad. Tl. C., 94 ; '^Mahadev f*. Lnkah^ 
man, (1895) 19 Bom., 99. 

Nagalingav. Subbiramaniya, I ICad., H. C., 77. 

Padmaroani Daai v. Jagadamba, (1870) 6 R. L R., 134. 

*” Sublia Ayyar r, Oanaaa Ayar, (1896) 18 Mad., 179. 

** Apaji Nnrhar ». Ramohandra, (1892) 10 Bom., 20. 

Janoki Nath v, HoAiurvNath, (1883) 9 Qalo., 680 ; Sondar v. Parbalt, L. 
K , 16 I. A , 180. 

' ' Mangti Praaad v. lahrf Praaad, (1896) 18 AIL, 476. Aa to the right to partitloQ 
of a purohaaer from a Hindu cu-paroener, aee Curlingaps v. Nandapa, (1807) 
21 Bom., 707, and aa to that of a purchaaer at a asle of a mortgagor’a intareet 
in property aold by a Revenue Court in execution of a decree fur rent, aee 
Tara (5haiid v. Imdad Huaain, (1896) IS All., 325. 

Jat Sankari v. Bharat (Jhandra, (1808-0) 8 Calo. W. N., 200. 

Lai Singh v. Puma Chandra. (1807) 24 Calo., 14^ 

>• Pateh Bahadur v. Janakl, (1860) 4 B. L. R„ App., 65. 

1* Kaleemohan r. Bam Sundar, (1870) 24 W* B.^ 243. 
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wbA ttraniqrera.^ A nindn wife cannot sue her hutbaUd for pardtion in lilio 
absence of any allegation that he refuses or has ceased to maintain her.* 

Party-waU.-*A suit will lie at the instance of one of two tenants in com* 
mon of a party-wall for the removal of a newly erected portion of it* 

Partnerships.— As to the practice, pleading, and procedure which 
be followed in these suits, see.^ A member of a joint Hindu family cannot maitt«'i| 
tain a suit for an account of the profits of a partnership which is alleged to be Joiot 
family property, and an award of his share in such profits, when ascertained. This 
rule of Hindu law does not prevent an injunction being granted in cases in which 
one member of the family is prevented from taking part in the business of the 
firm.* 

A surviving partner can sue alone for a partnership debt. Such a suit illay 
also be brought by a surviving partner jointly with t(|p heir of the deceased 
partner.* 

Penalty.— Where a penalty given by statute is enforceable in a^particular 
way, it cannot be enforced by action.^ But where by statute a new mode of 
procedure is given, where an action had been previously allowed, the right of 
action is not taken away, though it may affect the question as to costs.* 

A suit did not lie to set aside aTsale of property legally carried out under 
s. 185 , Act XXV of 1861 .**^ 

PoBseaaion .— Act -A person dispossessed otherwise than 
in due course of law may sue within six months under s. 9 , Act 1 of 1877 , and 
recover possession notwithstanding any other title that may be set up. But a, 
trespasser who has been dispossessed Ctinnot bring such a suit.^^ It has been 
held that a Court should in all cases in which it applies give effect to the provi- 
sions of s. 9 of thp Specific Relief Act, whether that section is expressly pleaded 
or not.'^ Where the plaintiff alleged that he was in possession of a certam room 
as representing his father and uncle who were alive, but who were not parties to 
the suit, and that he had been dispossessed from such room within six months, it 
was held that his possession was not a juridical one and that he was not entitled 
to maintain a suit under s. 9 of the Specific Relief Act.'* 

Bengal Tenancy Act — There is no legal bar to the maintenance of a suit^n 
the Civil Court for possession and tnesne profits by ejectment of the defendant for 
certain plots of land in respect of which survey and preparation of a record of 
rights have been ordered under chapter X of the Bengal Tenancy Act, in which 
record the defendants have already been recorded as tenants, when the plaintiffs 
objections to such record are still pending before the Revenue officer and the 
record has not been finally published.'* A Revenue Court alone has jurisdiction 


' PniuBhottam w Atmarain, (1809) 23 Bom., 597. See Partition.*’ 

* Pttona Bibi v. Radha Kisaen, (1904) 81 Oalo., 476. 

* Kpoakayya v. Narnaimhulu, (1896) 19 Mad., 68 . 

* Ham Ohatidra Shaha v. Maniok Chnnder, (1881) 7 Calc., 428 s 0 0* L. A., |67. 

* Ganpatv. Annaji, (1899) 23 Bom., 144. As to a suit by one partner againat 

another, aee Koas Mol v. Gopi, (1887) 9 All 120 ; Premjl v. Doaiw, ( 1886 ) 1(^ 
Bom., 368. * 

* Vaidyanatha v, Ohinnaaami, *(1894) 17 Mad., 108. 8 ee alao Ohoekallnga 

Matese, (1894) 17 Mad., 147. ^ 

f London and Brighton Ry. Co. v. Wataon, 4 C. P. D., 118* 

* Anglo-Italiao Bank v. Daviea, 9 C. D., 276 ; Glutton v. Lee, 7 0. B., 641. 

(fie elao Branaon p. Municipal Curara. of Madrae, (1878-81) 2 lud., p. 369. 

* Bukhoree Bingh o. Goeemment, (1867) 8 W. R., 207< 

*** Amirudin v. Mahamad Jamal, (1891) 16 Bom., 886 . 

* Ram Harakh v. 8heodiM|t(lg98) 16 All., 884. 

Nritoo Lai v. Rajondra mSmu, (1896) 22 Calo., 682. 

Troylokhya Nath v. MaoLeodi (1901) 28 GMo., 88 , 



JUKlBDlCTiON. 


65 


ii'AHT 1. 

Bno. 9. 

to try a suit for abatement of rent, but the Civil Court has jurisdiction in so far as 
the claim is for refund of excess lents.^ 

Mamlaidar^s Court. — A suit will lie in a Mamlatdar’s Court when a person 
has been dispossessed or deprived of the use, or when he has been disturbed or 
obstru^ed, or when attempt has been made to disiuib or obstruct him in the use» 
of water of which he is in possession or was in possession within six months 
before suit.^ There must be physical possession to enable an aggrieved peison 
to invoke the Manilatdar’s assistance in a case falling under cL 2, s. 4, of the 
Bombay Act III of 1876. A person in possession thiouKh his tenant cannot 
sue for an injunction or disturbance of possession.*' Ihe possession by a 
mortgagee is not possession on behalf of his mortgagor within the meaning of 
s. 15 of Mamlaid.ir’s Act (Bombay Art 111 of 1876} so as to give the Mamlatdar 
jurisdiction under that section.^ When in execution of a decree, a person not a 
party to the suit is dispos<^essed, his dispossession docs not give hiiu a cause of 
action within the jurisdiction of the Mamlatdar.^ In a possessory suit before a 
Mamlatdar, though a tenant cannot deny his landlord’s title at the date of his 
lease, he can show it has since been deteiniined.^ 

Title. — Accotding to the Calcutta High Court, a suit for recovery of poSscs 
sion on title will not he on mere previous possession.''^ In Nisa Chatui v. 
Kanchiram^ it was pointed out that in the case of /smtni Ar(ff v. Mahomed 
Gkous^'^ in which their lordships of the Piivy Council held that a plaintiff 
was entitled on proof of incte possession to obtain a declaiaiion of title as 
against a wrong-doer, the plaintiff had not been dispossessed, ba: was in possess- 
ion and that the decision in this case i<> therefore no authority for holding 
that a plaintiff, who has been dispossessed, can recover without oroof of 
title. In Bombay, however, it was held in Pemraj v. Narayatty^'^ that 
possession is a good title against all peisons except the rightful owner and 
entitles the possessor to mtiniain enioynient against nnv pet son other than stub 
owner who dispossesses hiiii.^ ' In one « asc, the Boml'i.iy High Couit seemed 
disposed to agree with the Calciuta High Couit ; for in Kafu v. it luled 

that ill an ejectment sun the defend «nt, though «i tiesp isser, is entitled to require 
the plaintiff to prove that he has a supeiior title. But in Tuljaram v. 
it was said that a person sued as a trespasser cannot without vpi oof of his own 
right oust an appaient owner by poiniing out some defect in the title of the 
Uitei. The plainiiif in anothei case being m possession of certain land '^ned for 
a declaration that it belonged to him He failed to piove title to the laud, but 
proved th.it he h id been in possc-<sion ol it for ten \c.irs, and had built a shed on 
It : Hcldy that no declaration of the plainiiirs title could be made, but that on the 

* Aauluflh tto 3 ' r. Hari Nur.iiii, (IDOBi 3 Cal. L •!., 14.3. 

* liabaji Kauiji v. Babaji Devji, (1800) 23 Bom., 47. ^ 

* Aba-bill Sadoba v. Parvatrau, (1894) 18 Bom., 46 ; Coma v, NarsiiignR, (1890) 

20 Bom., 260. 

* Kbandorao v. Narsiugrao, (ISOS) 19 Bom., 289. 

* Hamehandra v. Ravjl, (1806) 20 Bom., 351. 

« Vedtt V. Nilkanth, (1808) 22 Bom., 428. 

^ Wise V. Ameoruimiasa Khatooii, L. H., 7 1. A , 73 ; Ertaza Hoasbiii v. Beiii 
Mistri, (1883) 9 Gala., 130, 11 C. L K., .393 : Dubi (Jharan v lnhar Cliaiiilra, 
(1883) 0 Calo , 30 ; 11 C. L. K , 842 : PiirnibRliar r Brijo Lai. (1800) 17 Cktlc , 
250 : Shama Chaiaii v. AUlul Rabir, (1898) 3 Calo. W N., 158 ; Kodar Nath 
17. )^i Nath (1890) 3 Calo. W. N., 497 ; Nina Cliand Cuita t;. Kaiichiram 
Bagv'ab * 

" Niaa Chaiid v. Kanohlram, (1899) 26 Calo., 579. 

* Xamail Uariff v, Mahomed Ghuue, (l803) 20 Calc., 834 ; L. K., 20 1. A., 99. 

Pomra] v. Narayan, (1882) 6 Bom.. 251. 

This waa followed in Kriahiiaravv. Vaetidob, (1884) 8 Bom., 371, and Kiiahiia- 
charya v. Llugawa, (1896) 20 Hum., 270. 

Kalu V, Baratt, (1895) 10 Bom., 808. 

'll* llVlJaram v. Baniaojl, (1895) 19 Bom*, 828, 
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authority of Ismail A riff v. Mahomed Ghou%^ the plaintifT was lawfully entitled 
to the land« and the shed thereon.^ 

In Madras, the rule laid down -by the Calcutta High Court seemed formerly 
to prevail.** 

In Lachho v. Har Sahai^^ the question was raised but not decided. In this 
suit, which was one for the possession of immoveable property the plaintiflT proved 
that he and his predecessors in title had been in undisturbed possession for thirty 
or forty years previous to his dispossession by the defendant. The defendant 
alleged but failed to prove that the plaintiff had paid him rent as a tenant-at-will. 
MeStmud^ J , before whom the case came, remarked that this would go far to 
prove ih.it the plaintifTs possession was adverse. He also said : — “It seems to 
me that it is usually for the plaintiff who seeks ejectment to prove his title, but 
I also hold that when possession for thirty or forty years is proved to have been 
pe.iceably enjoyed, the person who has recently dispossessed such pl.iintilf has to 
meet the presumption of Uw that the plaintiffs long possession indicates his 
ownership of the property. ” As the Lower Court had erroneously regarded the 
plaintiff as only a licensee of the defendant, the case was remanded fur disposal 
on the merits. 

Evidence of title- A possession on the part of one party, which is not shown 
to have commenced in wrong, can only be disturbed by distinct proof of a 
supeiior title in another party.® Possession fur a long series of years in the 
absenc e of evidence to the contrary, r/'/rr)." A suit for dani.iges for 
the value of fruit crops t.iken away by the defendant from a garden alleged to be 
in the pi lintiffs possession can be sustained on the finding that the plaintiff was 
m possession up to the d.cte of the institution of the suit ; it is not necessary foi 
him to prove his title to the land, unlest the defendant shows a better title. 

A plaintiff is certainly entitled to a decree on proof of possession for more than 
twelve years.** 

Pre-emption.— 'A suit for pre-emption must embrace the whole properly,® 
A purchaser takes subject to all the equities of his vendor.^^ As to a suit for 
a portion of the purchase-money paid into Court where the decree has fallen 
through.'^ 

Shi as.- See Abbas Alt v. Maya 


' IsmAil Ariff v. Mahomed (rhoufi, (1893) 20 Calc., 834. 

* Cangaram v. Secretary of State, (1890) 20 Bom., 798. 

* Kassonada w. Nitharama, (1804..*5) 2 Mad. H. C. Uop., 17l. TirunialauHnii r. 

^Kamasanii, (1870-71) 6 Mad. H. G. Rep., 420 ; but in Narayaiia Row i\ 
l)harmachar, (1903) 26 Mad , 514, Nina Ohand Raita v, Kanohiram Bairarji 
(1800) 20 Calo., 579. This was dissented from, and it waa laid down that 
possession is under the Indian, as under the English, law good title against 
all but the true owner. 


* Laohho v. Har Sahai, (1890) i2 AIL, 46. 

Animugam v. Porriyannan, (1876) 25 W. H., 81 ; Siiiidar w. Parbati, li. R , 
16 X. A., l04. 


a 


7 


V 


Anmgamanjari v. Tripura Sundari. L. R., 14 I. A., lOl ; Wali Ahinail 
Ajudhia Kandu, (1891) 13 All., 563. 

Lep Singh v. Nimar, (1894) 21 Calo., 244. 

Uma Charan v. Bishwa Natli, (1809) 3 Calo. W, N,, osaiii, 


Durj» Pruad .. Hansi, (1884) 6 AU., 428 1 Ariun SMfarM. (1884) 10 All., 
182 and compare Kuar Dat i». Nahar Singh, (1880) 11 AIL, 257, and the 
son it. 


«“ UargaPrjMd V. Shambhuiiath, (1^)8 All., 88. Ai to ipMUl ooadltioQt in 
ngwd to pnoe, m. Kanm Bak.h p. Phula, (1886) 8 All., 102. 

‘ ■ Koji Ram v. Idiar, (1888) 8 AIL, 278. 

>• Abbai All e. Maya Ram., (1890) 12 All., 222. 
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Privacy. — In Bettgai it has been held that there is no right of privacy.^ 
It WHS ruled that a I ig hi to privacy was not a right inherent to propeity, but 
might be gained by prescription, grant or express IochI usage. ^ Similarly, in 
Bombay^ it has been decided that, except in (injerat, .in invasion of pi i vary is 
not an actionable wrong.** In Atadra^^ it has been laid down that the invasion 
of privacy by opening windows is not a wrong for which an action will lie.* 
Illustration (b) to s. i8, Act \' of I882, however, points out that in those parts of 
India, where the Act prexails a light to piivacy can be acquired by local custom 
and this has been held the law in the North Wesieni Provinces/* The custo- 
mary right cjf privacy wliu h pievads in vatious parts of the North Westein 
l*rovinces‘is a right which atiaches to profierty, and is not dependent on the 
religion of the owner.” Where a house owner in a street changed the airange* 
ment of his house, so that the alteration ga\e him a wider lange of vision than 
before, but in a manner otherwise consistent with his lights of en|oynient, no 
legal right of suit is given to a neighbour on the other side of the road complaiti- 
mg of loss of orixar y ^ 

• 

Privileg^e — A Judge is not liable for words spoken in office;^ and the 
same ptivilege extends to letters which a Jud^e in thi^ cuiiniry is bound to foi- 
waid to tbe High Court. ^ x\o suit will lie against a MagistMte acting judi- 
cially and wiRi jurisdicMon, though carelessly and in egulriily.'*'* Nor against 
a politii al Agent.” \ counsel is absolutely piivileged for words '*pok(n.'- In 
Queen V, Ckrt\tien^'^ it was held that a pleader or mookteai is not liable, if, 
relying on the statement of Ins client, he in gcjoil faith iniruduccd defamatory 
matter in the pleadings ; and see ss 148—150 uf the Evidence Act. 

Defciinatury and libellou> cxpres^Mns, when used by a paity in the course of 
a judici.il proceeding, eithei in the pleadings, or the conduct of the 
sun, a’e not actionable.” And the lule 111 England is that iicither 
parly, c\ilne‘>s, counsel, juty, nor judge ran be put to answer civilly or 
ciiminally for woids spoken in oflic e thus, where a witness said that a will 
was a tank forgety : that the statement w'as pnvileged, and no aciion for 

sl.inder would lie, Hlihough the juiy found ih.'it the woids were not spoken by 
the defendant in good faitli as a witness, and that he spoke them as a volunteer, 


' Kum Liil c. MahuH, (lH7(f) o H. b R.,U77, (foot note) ; UhuUtii All i\ Mahomod 
Zahni, (1870) 0 li. L. R., App. 76. 

Mahomod Abdur c. Birjii Sahu, (1870) 6 B. L R , 676 ; 14 \V. R., |03. Suo 
also Kali I'rasad c. Ram Prasad, (187*2) 18 VV. R., J4. 

** Shrinivaa V. Magistrate of Dhar war, (1871*2)0 Bom. H. C., Hep., 260; Mani- 
vhaiikar v, Tnkaro Nursi, (1867 8) 5 Bum. H. C, Hep., 42 ; Keahav Morkha v, 
tildnpat, (1871) 8 Bom. U. C. R«p., A. C , 87 ; Kuvarji r. Bai Javer^ (1869) 6 
Bora. H. C. Rep., A. C., 118. 

* Asuf r;. Ameerii, (1895) 18 Mad., 163. 

” Laohmait PnMad 1*. Jamria I'rusod, (1888) U) All., 162 ; (lokal Prasad r. Radho, 
(1888) 10 All., 858 ; Abdul Rahamaii r. Khagwan Das, (1907 1, 29 All., 582 ; 
Bee also Kundan ti. Bidhi, (1907) 29 All., 64. 

« Abdul Rahman v, Emile, (1894) 16 All., 69. 

* Jougnl IhiI r, Jasoda, 3 N. W., 311. 

** Seauisu 0 Netherclift, 1 G. D., 540 ; 2 C. P, D., 53, and cases there cited ; 
Raman Nayar i). Bubramanya, (1894) 17 Mad , 87 ; Xanda Lai p, MRtcr, 
(1899) 3 Gale. W. N., 539. 

*> Ally Karrrem u. Baiidyi, 1 Boiiliiois, 1. 

Golleotor of Hooghly v. Tarak Nath, (1871) 7 B. L. R., 449. 

** Inhabitanta of Mahalingpore v, Anderson, (1871) 7 B. L. R., 452, note. 

” Seaman v, Netherolift, I C. P. D ,640; Sullivan v. Xorloii, (1887) 10 Mad., 28. 

Queen v. Ohristien, 2 All. H. 0., 478. 

” Xathji V. Lalbhii, (1890) 14 Bom., 97. 

Rox V. Skinner, 1 LoiKt.» 65. 
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and for his own purposes and maliciously,^ and Acases there cited ; but it has 
been held that though a witness may be privileged as regards words and states 
ments having direct reference to or bearing on the case, yet when he goes far 
beyond it and does not act in good faith, he is liable for defamation and a 
party who pleads libellous matter irrelevant to the points in dispute, and the 
pleading is improper, may be liable for defamation.^ The statement muA be 
made in the ordinary course of the proceedings. So, where an lihcused inter- 
rupted his counsel and made a defamatory statement about a witness then under 
examination, it was held the statement was not privileged and he was convicted 
of defamation ;*• and where a party applying to a Judge to transfer a case 
from a Munsiff on the ground of ill-feeling went further and accused him of 
borrowing money 6om his adversary and falsifying evidence in another case, 
it was held a suit would lic.^ In any case, the privilege only extends to state- 
ments made in judicial proceedings.* Where a pleader called the witnesses for 
the prosecution ^Muafers,” it was held that the statement was privileged.^ A 
statement made in answer to cjuestion put by a Police-officer under s. i6r, Cr. 
P.' C., in the course of an investigation made by him is privileged.* 

Official A els— C\vi\ Courts have jurisdiction to question acts of Govt, officers 
only when they exceed their authority.* Where a Mamlaldar acting under the 
orders of the Collector of Broach, on the death of a talukdar, eilMlred his house 
made an inventory of the moveables, took possession of the property of the 
deceased ’Und locked up some of the rooms, and it was alleged that some of the 
properly seized belonged to the widow and she sued the Collector and Mamlaldar 
for datiii^es, it was held that the acts complained of were done by the defendant 
in the official capacity and that under s. 32, Act. XIV of 1869 (the Bombay Civil 
Courts’ AcOt the subordinate Judge had no jurisdiction to entertain the suit.^* 

Privileged Communication ,— 127 of the Kvidente Act (I of 1872) extends 
to a communication made to a pleader’s clerk the same confidential character 
that attaches to a communication to the pleiider direct.^ 

Reg^istration — A suit will not lie in Bengal to have a document registered, 
unless the provision of s. 77 have been complied with nor in Madras.^* nor in 
the North West,^ ^ nor in Bombay, unless in virtue of some undertaking express 
or implied.!® Certain suits lie independently of the Registration Act and s. 77 wmII 


* Kcaman v. Nothcrclift, 1 C. P. 1> , 510; 2 C. P. D., 52. 

* Queen r. l*ur8oram l)dP8, (ISO.'i) 2 W. R., Cr. R., 30 ; 3 W. R., Cr. R , 45 ; 

contra— Cunnesli l)«lt v. Miigiiiram, (1872) 11 B. L. K., 321 ; 17 \V. R , 2S3 ; 
Cliidambara v. Thirainaiii, (1887) 10 Mad., 87 ; Bliikuinber u. Becliarain, (1888) 
15 Calc., 204 ; Maiijaya v. Senlia, (1888) ll Mud., 477. 

* Constantine r. McConnel, S. !>., N. W., (1804) p. 480, contra-- Nathji v. Lulbliui. 

14 Bom., 07. 


* IfaycH r, Christian, (1892) 15 Mad., 414. 

Sliibnath Tulaputtro r. Sat Cowroe, (1805) 3 W. R., 108, 
" Cioor Dutt Sing u, Copal Dues, 1 Agra, 33. 

^ NagarjlTrikamji, in re, (1805) 19 Bom., 840. ' 

" Queen-Einpresa v. Govinda Pillai, (1803) 16 Mad., 235. 

* Mattonveera v. Secretary of State, (1007)30 Mad., 27l>. 
Allen V. Durialia, (1897) 21 Bum., 754. 


1 1 


la 


KAiOMbwnr Penad v. AmaiiutulUh, (1899) 26 Calc., 63 ; (1898) 2 Calc. W, N. 
640. See Jonoui’e v, Delnioge, App. Caa., 1801, p. 73. 


Kdun V. Mahomed, (1882) 11 C. L« R,, 440 ; Lukhimoiii v. Akormoni. (1888) 12 
G. L. R.. 527; Sliaina Charaii \)m v, JoyenuUah, (1885) 11 Calo. 750: 

Mohained, (1886) 13 Calo., 264 ; RadliakUMu t. Choonee* 
lall, (1880) 5 Calo., 445. 


’ ■ Kunhimmu v. Viyyatliamma, (1884) 7 Mad.. 
(1803) 16 Mad., 841. 


535 ; Venkata Sami v. Kriatayya, 


Bhagwan Singh v, Khuda Bakab, (1880) 8 All.. 307. 
Hurjivan t*. Jamaetji, (1885) 0 Bom., 63. 
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not aoply so as to bar the suit.^ In cases in which the reffistration of the deed is 
not compulsory, a suit will lie by a purchaser to compel registration of his kobala.**^ 
Where according to the lex loci contraclus a promissory note or bond cannot in 
the absence of registration be a source of legal right, no action on an unregister- 
ed note or bond can be maintained. Whethi*r a suit will lie upon the, considera- 
tion for the instrument is a question of procedure, to be governed by the lex /on\ 
and in British India such a claim must cither be stated in the plaint as an inde- 
pendent ground of claim, or treated as such and an issue taken at the first 
hearing.^ In suits under s. 77 of the Registration Act, a Court cannot go into 
any matter affecting the validity of a document apart from its genuine- 
ness. Sifa Court can direct its registration, if only the documen is proved to 
be genuine.* Where the registration of a document was jpfiised for default of 
the executant to aopear before the Sub- Registrar, a suir will lie to enforce 
registration,* and when a Registrar has directed that a document shall be 
accepted for registration, the Court cannot inquire under ss. 77 and 24 into the 
propriety of that direction and no suit will lie to set aside such an order. ^ 
When a deed of sale of immoveable property is lost within the time allowed 
for the registration of the sam% the purchaser may bring a suit against the 
vendor to compel the execution and registration of a fiesh deed.*^ 

Roligio^ Oeremonies.*-It is doubtful if the Courts have any jurisdiction to 
entertain a suit not involving any civil rights, but to declare the right to perform or 
have performed religious ceremonies,^ the right to have an adoption performed,^" 
or to compel to adorn an idol at certain seasons;'"* or to have certain 
observances due to his rank*® and a suit will not lie where claim is confined to 
right in religious ceremonies without any claim to office or emolument e. g., a 
right to recite sacred texts in a temple Nor is a mixed spiritual and 
temporal suit cognirahlc.'* But a Civil Court can adjudicate on a right 
6f exclusive worship of an idol at a particular place i>et up by a caste and 
a suit will lie for an office, even although there are no fees attached or to 
declare an exclusive right to perform a certain portion of religious worship in 
A Hinilu temple and to recover dues, not voluntary offerings, for certain religious 
services performed ; and if to determine the right thereto it becomes necessary 
to determine incidentally the right to perform certain religious services, the 
Court has jurisdiction to do so and an injunction will be given against a 
person interfering with a right to give a crown and water at a religious festival 

* AhilnUah Khan w. iTanki, (1894) 10 All , 3413; Ramghulam r. (Jhotey Lai, (1879 ) 

2 All., 46. 

’ TonaBibi v, Ashanullah, (1RS9) 10 Cilo., .509; Abdul A7.ix, in re, (1887) II Bom., 
091. 

' Palaniappa u. Periaknnippsn (1894) 17 Mad., 262. 

Raj Lakhi w. Daboiidra Chandra, (1897) 21 Calr*,. OOS ; 1 Calc. W. N., 444. 

■ Kudrathi Begum v. Najibunnesaa, (189S) 25 Calc., 93. 

* Tullook Chand V. Cokulbhoy, (1807)21 Bom., 7s24. 

* OangavA v.^yava, (1897) 21 Bom,, 699. 

" NalUppa V. Ramalingaohi, (1807) 20 Mad., 250. 

* Namboory Seetapatty v. KanooooUnoo, 3 Moo. 1. A., 359* 

Raj Coomari v. Nobo Comar, 1 Boulnoli, 187. 

** Vasndov v. Vamanji, (1881) 6 Bom., 80. 

** Striman Sadasopa v. Kristna, (1862) 1 Mad. H. C., 301 ; Karuppa v, Kolanthyan 
(1884) 7 Mad., 91 ; 

Sabbaraya v. Vedanta Chariar (]005> 28 Had., 23. 

* * Kaoni v. idahomed (1907) 30 Mad., 16. 

** Anandrav v. Shankar Daji, (188.3) 7 Bom., 323. 

Haahlm v. Hnaeinaha, (1889) 13 Bom., 429 ; Mamai Ram v, Bahii Ram (1888) 
16 OalQ., 160 ; 

" Tiru Kriihnama v. Kriahnasawml, L.R., 6 I.A., 120 ; (1878)2 Mad., 62; (1882) 5 
Mad., 313 ; Kali Kanta v Oonri Proaad, (1890) 17 Cale., 906 ; Limba p. Kamo, 
(1880) 1.3 Bom., 648 : .Tagannath Charan v. Akali Daaiia, (1894) 12 OaJo., 46.3. 

Srinivasa v. Tiruvengda, (1898) U Mid., 450. 
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and a suit lies in respect of interference with religious marks in a temple^ 
and a suit for a shire in the management of an endowment and to obtain an 
office will lie but a suit to declare a right to parade a bullock on certain 
days will not to lie though if a person is prevented from taking part in the 
public worship of his sect, he can obtain damages.^ Hindu idols, being 
property, the right to deal with such property, is a right cognizable by iCivil 
C'luris.® A refusal to deliver up an idol, whereby the person demanding it 
was prevented from performing his turn of worship on a specified date, gives the 
party aggrieved a right to sue for damages." A suit will not lie^ for an 
injunction to restrain certain Mahomedans from reading the Kutbah in their 
mosque.^ A civil action will not lie to enforce a light to conduct a religious 
procession .along a public road without an .allegation of some personal loss or 
damage to the plaintiff." A suit to carry religious emblems in a procession 
through the streets of a village and for dam.ages for preventing the plaintiff from 
doing so, l-es in the Civil Court either on the footing that the roads were the 
roads of which the public had the use or on the footing that the plaintiff had a 
right as one of the sharers in the village." Persons of whatever^ sect are 
entitled to conduct religious processions through public streets, provided they 
do not interfere with the ordinary use of such streets by the public.'® The 
people of any sect are at libeity to erect on their own property, places of worship 
either public or private, and to peiform worship, provided that, in the perform* 
ance of their worship, they do not cause m iterial annoyance to their neighbours." 
A Dibtnct Superiniendent of Police to prevent a breach of the peace took 
away certain banners from certain p-rsons in a procession ; Held^ that his 
action was not justified by the Madras Police Act and he was accordingly lihael 
for the trespass A suit brought by plaintiffs alleging that they were entitled 
to perform certain ceremonies and receive fees and praying for an injunction 
and damages against certain members of their caste will not lie.'** A suit wiH 
lie to restrain a dhirmkarta from using a seal bearing a word to which a sipecial 
meaning has become attached.'^ ^Hien the adoptive daughter of a temple 
dancing woman, deceased, sued to compel iiU'itecs of the temple to permit the 
performance of a certain ceremony in view to her entering on the duties and 
emoluments attached to the office of her adoptive mother. Neld^ that the 
suit was not maintainable as the adoption of the plaintiff was made 
with a ctiminal intent.’^' A suit by dancing girls for a declaration of 
their exclusive right to attend at the religious seivice in a temple,'" as 

' Kriahnasami c. Simurain (1907) *10 Mad.. 15S. 

* Advocate tlenornl v. Uiim, (IHS7) 11 Bun., isri ; and see Tarn Nnikin r. Nana 

Lakslimaii, (1890) 14 Bum , 00. 

* Hama v, Shivram, (1882) 6 Bom., 116 ; see also Dhadphale r. Garav, (1882) ; 

Bom., 122. 

* Venkatachalapati t*. Bubbarayada, (1890) 13 Mad., 203 ; Vengamuthu v. Panda- 

veswara, (1883) 6 Mad., 161. BeeLokonath v. Desaralhi (1905) 32 Calc., 1072 ; 
2 Galo. L. J., .*190 ; lOCalc. W. N., 6U6. 

* Bubbaraya v. Chellapa, (1882) 4 Mad., 316. 

" Debandra Nath v. Odita Charan (1878) 3 Calc., 390. 

Maine Moilar v, Islam Amanath, (1802) 16 Mad., 36.'>. 

" Bujaiidin v. Madhavdas, (1894) 18 Bom., 603. See also Satku v. Ibrahim, (1878) 
2 Bum., 467. 

" Mahomed Abdul r. Latif Hossoio, (1897) 24 Calo., 626, 

Farthaaaradi v. Cbinna Krishna, (1882) 6 Mad., 304 ; Radagopa Chariar v, Kama 
Rao, (1903) 26 Mad., 376. - * a f- 

" Soshayyanagar v. Seshayyangar, (1878) 2 Mad., 143. Hee also Madary v, Gobur- 
dhan (1881) 7 Calo.. e§4. » ' » f 

" Ranganayakuluav. Prendergast, (1804) 17 Mad., 37. 

Dayaram v. Jethabhat, (1890) 20 Bom., 784. 

Radagopa Ramanuja v. Rama Kisore, (1800) 22 Mad., 189. 

"" Kamalakshi v. Ramashami, (1806) lO Mad., 127. 

" Chinna Ummayi v, Tegarai Chetti, (1876) 1 Mad., 168. 
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also a suit by a Hindu for a perpetual injunction forbidding the Mahomedans 
to resort to a ghat on the (janges and for a declaration of right to use it 
for religious purposes, will not lie.' A right to officiate at funeral ceremonies 
is incapable of transfer and a suit in respect of it will not lie.® A suit for 
a right of easement over Kghat used for religious purposes was held to be 
maintainable and defendants were restrained from using it for trading purposes.® 
A suit will lie for the exclusive right to the privilege of administering Pu*ohitam 
to pilgrims restoring to Ram is 7 Vfiram A also a suit by worshippers to restrain 
a superintendent of a mo-siiue from usin.; it for purposes other than those for 
which it w;is intended to be used/* and a suit to restrain interference with a 
right of devotion in a mosque." kxiinuon of a musjid can bring a suit for a 
declaration that he has a right to deliver an oration on a Frtday/ and a suit by 
members of n certain sect of Mahomedans railing themselves Mawahhids iar a 
declaration that they are entitled to woiship in a certain mosque and pronounce a 
particular word is maintainable.^ 

Marriage. -A suit by a Hindu mother, as thf guardian of her infant daughter 
for a declaration that the alleged mariiage of her daughter with the defendant 
was null and void, i$ a suit of a civil niture. which may be enteitained in a Civil 
Court.® 

Fees. —Where no fees are of right aupurtenant to the office of Chalvadi but 
gratuities may h* given to him, no action for these as money had and received 
will lie against an intruder in the offi ;e ;■*" nor even if there are fees, if the deci- 
sion of the question by the Courts would interfere with the autonomy of the 
caste.' ^ Hut in Hombay a suit for diniiges by a village priest against an 
intruder who deprives him of his fees will lie or against a jujman who has 
employed and paid another to pcifoim certain ceremonie'*, to recover the amount 
of the fee> which would be piyable to plainiifT, h.id he been called in other- 
wise in Madras •/ * and the oafandxr joshi of a village has an action for damages 
against an intruder in tlic office who has received fees properly payable to the 
former, but an injunction will not be granted to resir.iin the intruder from 
acting.' A suit will not lie to compel jujmaas to employ a particular purohit^ 
though if certain purohiis' are employed, a suit by one of them or his representa- 
tive will lie against the others for declaration of his light to enjoy the profits;'® 
if based on conti act or prescription by long and uninterrupted usage ^ and a 
suit will lie to decKare the right to break a curd pot in a certain part of a temple 

^ Shah Muhammad v. Kashi Das, (1SK.'>)7 All., 1014. 

^ Jhiiiiiniuii Panduy v. Dinoiialh, (1871) Iti W. K., 171. 

* Juggmoni v. Nilmoni, (1883) 0 Calc., 75. 

* RamaB.awmy v. Venkata, (18S5) 2 W. K., 2l, P. C ; 9 Moo. I, A., 344, 

* Abdul Rahman v. Var Muhammad, (1880) 3 All., G.3G. 

® .Tawahra v. Akbu* lliinflain, (1885) 7 All., 178. 

^ Fazi Karim v, MauU Haksh, (1801) 18 Calc., 448, 

* Jangu V. AhmaduUah, (1891) 1.3 All., 410. 

® Anjona v. Proladh Cluinder Ghose, (187G) 14 W. R., 132, irl., 403 ; sims Gasper 
r, Guiisalves, (1873) 13 B. L. H., 109. 

Shaukara r. Ilaunia, (1878) 2 Bom., 470. » 

Murari v. Saba, (1882) 6 Bom., 725, 

Vithal Krishna v. Anant, (1874) 11 Bom. H. C., 6. 

Dinanath Abaji v. Sadaahib, (1870) 3 Bom., 9; Waman r. Balaji, (1890) 
14 Bom., 167. 

Kamakristna v, Ranga, (1884) 7 Mad., 424 

Rajavalad Bhivapa v. Krisbnabhat, (1879) 3 Bom., 232. 

Beharee Lall v. Baboo, 2 Agra, 80; Becharam Banerjee v, Thakurmoni Debi, 
(1808) 10 W, R., 114 ; Khedru Ojha v, Deo Ranee, (1866) 5 W, R«,922 ; Magja 
V. Ramdyal, (1871) 8 B. L. K., 50. 

Krishna AiyMi V. Anantarama Aiyan, (1864-5) 2 Mad. H. 0.^830; Ramasaml 
Aiyan v. Venkata Aoharl, 6 Moo, I. A., 348. 
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on a fixed day or to receive holy cakes in virtue of a hereditary to chant 
hymns.^ A suit will not lie to declare a person entitled to certain fAa volun- 
tarily paid to the plaintiflf as chowdhresec for the use of a market-place or for 
procuring boats.* A suit vdll lie for a declaration of plaintiffs right as aya oi\K 
xwoM and as such to receive fees on the occasion of ^marriages.* A suit to 
recover the amount of marriage- fees which the defendant became liable to pay for 
the use of a temple upon his marriage is not maintainable unless on proof of a 
well-established custom.* Si a suit togeecover duties on cotton cannot lie, such 
duties having been abolished by Act XIX of 1844 but khuntgaH or a charge 
imposed upon boatmen for driving pegs into the river bank may be recovered by 
suit," and a suit will lie by a vnfandat to receive perquisites from his raiyat." 

Remuneration for labour.— A Commissioner appointed by a Court to 
take accounts and whose costs are not paid is entitled to maintain a suit for re- 
muneration for his labours.^" 

Restitution of Conjugal Rights. — In the case of a Hindu in the rase 
of the custom of sala (exchange) mariiage;'*- of a Mahomedan;”*** of a Parsee.'* 

The cause of action, in a suit for restitution of conjug.i1 rights, consists in 
the wife’s absenting herself from her husband’s house without his consent.'* A 
sectmd withdrawal from cohabitation constitutes a fresh cause of action.'* 

Revenue. The Secretary of St.ite can sue for a declaration that land under 
attachment for arrears of Man revenue, hut attached and sold in execution of a 
money decree against the defaulters, was liable for the arrears of revenue in tc- 
sped of which the attachment under the Ahkari Act was made ' ’ 

Revenue Court.— Where in s»atisf irtion of an arrear of revenue 
due by certain defaulters some cattle belonging to another person who 
had no concern with the land in respect of uhich the arrear was due were 
sold, it was held that the remedv of the owner of the cattle lay entirely in 
the Courts of Revenue and that no suit would lie in a Civil Court respecting 
such sale.'* A revenue sale held by the Collector under Act XI of 1859 
for a supposed arrear cjf revenue can be set aside in the Civil Court'® 

' Nuniyan Kadanund Hava v, Haikrislina, (IS71 *2) 0 Horn. H, C., 418. 

• Narasimma r. Kristna Tata, (IM70-1) H Mad. TT. C , 449. 

• Poorun Mill r. Klu doo ahoo, 7 S. T> A. Hliimik Chowrlhren r, 

Cullttcturof Jouiiiiote, S2 Agra, 271. 

• Raimleehal v. Chukhoo, 1 All. H (\, 291. 

" Onrsaiigaya r. Tamuna, (1MI)*2) 10 Horn , 2K1. 

• Madan n. Krlandi, (1809)^ Mad. H. C., 147. 

^ Kalyanraiji v. Mofuiuil Company, (1890) 14 Bom., 520. 

” Dhunput Sing, v. DenoBaudhu, (1881) 9C. L. R., 279, 

• Vishnu Hari v, Canu Trimbak, (1888) 12 Bom,, 278. 

Gopala Katana v. Bupala, (1882) 4 Mad., 309. 

> ' Mala V, Nandi, (1872) 4 N. W. P., 109 ; Paigi v, Rheo Narayan,(|866) 8 All., 78 ; 
Yamuuahai V Narayan, (1876) 1 Bom., 104; Jogendranundini v, Harryonm, 
(1879) 6G. L. H., 05; Bitida v. Kannsilia, (1801) 13 Ail., 120; Dadaji v. 
Kukhmabai, (1866) 10 ^om 301 ; Matangini v. Jogendra, (1892) 19 Calo., 84. 

Bai Ugri v, Purshotam, (189.3) 17 Bom., 400. 

'* Bnsloor Ruheem v, Shumsoonnissa, 11 Moo. I. A„ 561. 

Ardaseer Cursetji v. Perozelmye, 6 Moo. 1. A., 348. 

Lalitagar v. Bai Suraj, (1894) 18 Bom., 316. 

Keshavlal v. Parvati, (1894) 18 Bom., 327. 

Sarangapani v. Secretary of State, (1893) 16 Mad., 479. 

” f" I® All - 1*1 5 Allowed in Sah»i t». 

BlndMhri, (IMS) A. W. N., m. 

'• a8IM)86 C»1c., 838; H»r)[oo Ringh: v. B«ntklhnr 

Singh, (1898) 25 Oalo.^ 876 . 
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$0 also a suit will lie against tHe Collector’s order under section ii of that. Act for 
opening & separate account with the recorded sharer of a joint estate as also a 
suit to set aside a sale for arrears of road and public cess without any previous 
appeal to the Commissioner;^ and an order of the Revenue Courts may be revers- 
ed in the Civil Court but an order of a Revenue Court directing ejectment of a 
tenant for refusing to accept a cannot be set aside in the Civil Court* and 

a suit to recover possession of l^nUs which have been added to an estate by the 
revenue aiuhorities is not maintainable^although such lands may have reformed 
on an old site of lahd belonging to another nor will a suit lie to set aside 
a sale made by a Collector in execution of a cen ideate for arrears of 
cesses, when there was an unsatisded arrear at the time of the sale.* A 
suit will lie in the Civil Court to set aside an order passed in Survey 
proceedings initiated under Hengal Act V of 1875, when they are undertaken for 
settling the boundaries of private property and not for some piiblic purpose^ and 
a suit to set aside an order pa<ised by the Collector cancelling a sale held under 
Sec. 326, C. I*. C , (old code) is maintainable ** 

KhoH Settlement Act, — When entries of the rent payable by occupancy 
tenants have been duly made under s. 17 of the Khoti Settlement Act (Bombay 
Act I of 1889) they are dual and ronrlusive evidence of the tenant’s liability, 
which it is not open to a Civil Court to question.^ But this does not apply to 
an entry of a Survey ofdcer specifying that an occupant, not a dharekn\ or 
privileged occupant, should pay assessment and local fund cess only for the lands 
in his possession'®, nor to the, decision of a Survey officer determining the 
tenure on whioh a survey number is held and which can be reversed by a 
competent Court", but it is binding upon the parties ad'ijcted by it until reversed 
ormodided.'- The Khoti Settlement Act does not make the decision of rent 
final. S 17 onlv makes the entry, which is the result of the decision, final 
and conclusive evidence. An appeal lies fioni the decision, which can be 
revised under s. air of the Land Revenue Code (Bombay Act V of 1899.)'* A 
decision of a Survey officer as to tenure is not final, and when a Survey officer 
has entered the defendants in the Survey legister as occupancy tenants, a suit 
will he at the instance of the k/totx of the village to obtain a declaration that the 
lands were held by them on the dhara tenure, and that the defendants were 
ordinary tenants.'* So an entry by a Survey officer that an occupancy tenant 
holds the land rent-free is not final.'® 

North West Provinces Ilcnt Act , — No suit will lie against a landlord in a 
Civil Court for the wrongful dispossession of a tenant from a holding to which 
Act XU of 1881 applies.'® The plaintiffs sued in a Civil Court alleging that they 
were tenants at fixed rates of a rultivatory holding and that at the settlement the 
Settlement officer had entered the defendants in the village paj^rs as the tenants 
at fixed rates and the plaintiffs merely as mortgagees, and they asked for a decree 

* Hargobind Dm v. Baroda Prosad, (1870-1) 6 B. L. R., 614. 

« Mohlbnl Huq e. ffheo Sahay Singh (1898) 25 Calc., 85, 

’ Naiikii Roy e, Mahabir Protad, (1869) 3 B. L. R., App. 35. 

* Ragava v. Raja Gopal, (1886) 9 Mad., 39. 

® Ram Jewan Hingh «. Colleotor of Shahabad, (1875) 14 B. L, R., 221 note; 

(1872) 18 W. R., 64. 

* Troyluokho Nath v, Pahar Khan, (1890) 23 Calc,^ 641. 

' Horri Prasad v. Jumna Prasad, (1881) 6 Calo., 463. 

® Band! v. Kalka, (1887) 9 AIL, 602. 

* Balaji V. Balbin Haghofi, (1807) 2t Bom., 235. 

Krishnajl Narsinva v. Krishnaji Narayan, (1897) 21 Dorn., 467. 

' ' Antaji Kashlnath e. Antaji Madhav, (1807) 21 Bom.^ 480 ; 

'* Madhavrao v. Dsonak, (1897) 21 Bom., 605. 

'® Gopal V, Dashrathshet, (1807) 21 Bom.« 244. 

" Gopal V. Nageshwar, (1897) 21 Bom*, 

Vithal ti. Yesa. (1898) 22 Bora., 95. 

Tacapat OJha v. Ram Ratan, (1898) 16 AU., 887. 
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for maintenance of possession invalidatinf^ the proceeding of Siting up the 
columns at the recent settlement ; Held^ that the suit so framed was not within 
the cognizance of the Civil Court.^ A plaintiff brought his suit in the Civil 
Court alleging that he was entitled to the possession of certain land as a tenant 
at fijred rates, and that in consequence. of the order of a Settlement officer he had 
been dispossessed by certain persons alleged by him to be trespassers witlfout 
title whom he made defendants together with the zemindar of the land in dispute : 
Held^ that inasmuch as the plaintiff could have obtained no relief from a Court of 
Revenue, the Civil Coutt was competent to entertain the suit and to give the 
plaintiff a decree for possession ns against the defendants other than the zemindar, 
who were found to bs trespissers, notwithstanding that the Civil Court could not 
declare what was the nature of the pluintiffs tenancy.'-* One Nathu was an 
occupancy tenant. On his death his widow Jhari continued in occupation of the 
occupancy holding. After the death of Jhan, one Subarni, alleging herself to be 
the daughter of Nathu andjhiri, applied to the Court of Revenue to have her 
name entered in the village p.apers as occupancy tenant of Nathu's holding in 
succession to him. The zemindars were made pirtiestothe proceedings. The 
Court of Revenue decided in favour of the applicant Subarni. The zemindars 
appealed on the revenue side, but their appetal was dismissed ; Held^ that no suit 
would lie in a Civil Court on the part of the zemindars for a declaration that they 
and not Subarni were entitled to possession of the occupancy holding and that it 
should be declared that Subarni was not the d uightcr of Nathu When a 
tenant, who is evicted under s. 36 and ftiliowing sections of Act XII of 1881, but 
afterwards reinstated by (irder of a superior Court of Revenue, sues the evicting 
zemindar for damages, .'•urh a suit may be brought in a Civil Coiiit."^ A land- 
holtler cannot due his evicted tenant for damages for use and occup.ition of land. 
He must during the ('ontinuance of the tenancy sue him for rent, and if no rent 
is fixed, he must get it fixed by means of an application under Act XH of i88r.* 
Upon the death of an occupancy tenant, a person who alleged that he was en- 
titled to succeed to the deceased’s holding, obtained from the Revenue authorities, 
by means of an application under s. 102 qf the N. W. P. Land Revenue Act, 
mutation of names tn his favour and also got into possession of the holding. The 
zemindars thereupon brought a suit in a Civil Court for his ejeciinent on the 
allegation that he was a mere trespasser. Such a suit was properly brought in a 
Ci\il Court and could not have been instituted in a Couit of Revenue." 

When a zemiiulai sued the tenant and sub-tenant of an agricultural holding 
alleging that they had without his permission planted certain trees on the holding 
and he prayed for a mandatory injunction directing the defendants to remove the 
trees, it was held that (he suit involved a dispute or matter in which a suit of the 
nature mentioned m s. 93 of Act XII of 1881 might have been brought, and was 
therefoie not cognizable by a Civil Court, ^ 

Madras Kent T.aw.— Kxi ordin.ary Civil Court has jurisdiction to entertain a 
suit to enforce acceptance of a pattah and execution of a muchalka.^ A bona 
fide denial of the relationship of landlord and tenant does not oust the jurisdic- 
tion of Revenue Courts. " 

' Ajudhia v. Parnieahur, (1890) 18 All., 340. 

* Dukhna V. Ihikar Panel©, (1897) 19 All., 462 ; Kaliani v. Dassu Pande, (1898) 

20 All., 620. 

* Subarni V. Bhagwan, (1897) 19 All., ]01. 

* Thakurdin v. Mannu Lai, (1897) 10 All., 466. 

Debi Sing v. Mahammad Ismail, (1898) 20 All., 296. 60 also in Bengal, 
Surendra Narain v, Bhai Lai, (1896)22 Calo., 762 ; Lakhi Kant v. Baminidain, 
(1874) 21 W. R., 208. 

” Niadar v. Bara Mul, (1002) 24 All., 163. 

** Kanhaiya Lai r. Huriyan, (1001) 23 AIL, 486. 

" Ramayyar v. Vedachalla, (1801) 14 Mad,, 441 ; Sattappa Pillai v. Raman Cbetti, 
(1804) 17 Mad , 1. 

* Marayana v. Ranga Avyangar, (1802) 16 Mad., 223; Ayyappa v, Venkata 

Krishnamarazu, (1892) 16 Mad., 484 ; Abdul Rahi man v. Anna Pillai, (1^94) 
17 Mad., 140, 
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Revenue Jurisdiction Act, — When the Government has rendered no assistance 
in the proceedings for the realization of the revenue which resulted in the sale of 
the plaintiffs property, the jurisdiction of the Civil Court is not taken away hiy 
s. 4 (/:) of Bombay Act X of 1876.^ In a suit by an against a kkot to re* 
cover rent in kind, it was held that as there was no objertion by either party to 
the amount or incidence of the assessment of land revenue fixed by Government * 
and the qiiestion being whether the khot was liable to pay to the inawdar waktns 
or assessment, the suit was not taken away from the covinizince of the Civil Court 
by Bombay Act X of i87f3, s 4, sub*cl. When a Collector increased the 

remurlerattnn of a vatania*^ and the amount was levied from the plaintiff, and 
inamdaryhy attachment of his ptopertv, hcld^ that the Collector had no power to 
increase the vatandar'^ remuneration and that the plaintiffs suit to recover the 
amount illegally levied from him was not barred by s. 4 (r) Act X of 1876/'* An 
order by a Collector removing A’s lands from his kkata and transferring them to 
B’s kkata does not by itself amount to a forfeiture of A’s interes. in the lands. A 
suit by A to recover such land fiom B, being simply a suit between private parties 
for the purpose of establishing a private right, [s 4 V), Act X of 1876] does not 
bar the jurisdic tion of the Civil Court * The bai of jurisdiction contained in s. 
11, An X of 1876, does not applv to cases in which a Collector moves under s. 
81, Act VI I of 1878, to recover at the request of a Forest offp cr the price of cut 
timber sold by the latter/* A Foiest officer is not a Revenue officer within the 
purview of Act X of 1876, and a suit against him \> not barred hy s. 1 1 (Act XIV 
of 1882).'* Under s. ii of Bombay Act X of 1876, in a suit to which that Act 
applies, the Court before taking evidence on the merits should lequire the plain- 
tiff to prove that he ha? previously to bringing the suit presented .all such appeals 
allowed by the law for the time being in force as, wuhin the period of limitation 
allowed for bringing such suit, it was possible to present* But as soon as an 
appeal is presented, the plaintiff can sue in the Civil CiMirt He is not hound to 
wail for a reply.*^ The words “an appeal allowed hy law*' in 5 . 11, Bombay Act 
X of 1876, do not mean “an appeal within the time allowed by law” They refer 
to the appeals which the law prescribe^ and have no reference to the limitation in 
point of time which the law may impose upon the bringing of such appeals.*^ 
The Jatci and kuikatni of a \iliage having impressed a pair of bullocks belong- 
ing to the plaintiff for the use of an abkari inspector, the plaintiff sued them for 
damages in the Court of the Suboidin.ale Judge : Ilehi, that under Bombay Art X 
of 1870 the suit was propeily instituted in the ('ourr of the Suboidinate Jiulge, as 
the defendants were sued in their private capacity/^’ While the Courts may 
have jut isdiction to declare that the villagers of a specified village are entitled to 
lights of pasturage over Government waste hinds within the limits of their village, 
still they cannot enjoin the Collector to pursue anv particular course in connec- 
tion with them, while he i«* acting bond fide in pursuance of the power conferred 
on him by the provisions of the Statute. A claim being against Goveinment 
respecting the occupition of wa^te land, the Civil Courts are precluded from 
entertaining it by s. 4 of the Revenue Jurisdiction Act (Bombay Act X of 1876).'' 

Reversioner : Alienation. —When a Hindu widow having one sonless 
daughter is in possession of her husband’s estate, a suit will lie at the instance 
of the next heir in reversion at the death of the daughter to prevent the mother 

‘ Hahodu r. LakHlinian, (1803) 17 Boiii., C81. 

« Oangadhar Hari r, Murbhat, (1894) 18 Bom., 525. 

* Anant Charya v, Snorelsrysof State, (1895) 19 Bom., 581. 

4 Bhau l^ Hari, (1806) 20 Bom., 747. 

* Haribhai v. Booretary of State, (1800) 20 Bom,, 764. 

** Narayan Ballal e. Secretary of State, (1806) 20 Bom., 803. 

^ Ranohhod v. Secretary of State, (1808) 22 Born., 173. 

* Abaji V, Secretary of State, (1898)22 Boro., 579. 

* Ranohhod v. Secretary of State, (1898) 22 Bom., 683, 

><» Budho V, Keao, (1807) 2l Bom., 773. 

Trimbak v. Secretary of State, (1897) 21 Bom., 084. 
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find daughter from alienating the property to the prejudice of his reversionary 
rights But not if the reversioner cannot prove collusion between mother and 
^ughter;* and generally a remote reversioner cannot sue unless the nearest has 
Eluded with the widow or done something to preclude him, or has refused tp 
suedrithout sufficient cause.* The right to sue to set aside an adoption Iw a 
> Hindu widow is as a general rule limited to the nearest reversionary heir. If he 
without sufficient reason refuses to sue, or has precluded himself from so doing, 
the next presumable reversioner may sue. In such a case, the Court must 
determine whether the remote reversioner is entitled to sue and should require 
the nearer reversioner to be made a party. ^ 

Sale. — A suit to set aside an irregular sale of property in satisfaction of 
a debt is a suit of a civil nature.* When property is sold in execution of a 
decree fraudulently obtained, mere inadequacy of price, apart from participation 
in or knowledge of the fraud, is not in itself a circumstance sufficient to Justify 
the setting aside of the sale against the purchaser.* A suit lies to obtain a 
refund of the purchase-money paid at an execution sale, when the judgment- 
debtor is found to have no saleable interest in the property sold.^ A suit to 
sdt aside a sale in execution of a certificate under the Public Demands Recovery 
Act is maintainable in the Civil Court.** 

Bchool-Fees. — No suit is maintainable to recover the money paid by a 
pupil in a Government School.® 

ServioeB of Barbers.— A suit cannot be maintained in the Civil Court 
to enforce the performance of certain services by barbers."^" 

Bqttlenent — Resumed Land, — It has been the invariable practice to allow 
a person who alleges that he is entitled to a permanent settlement in resumed 
land to obtain a declaration of that right against his opponent only, and the 
Government has invatiably recognized the right so declared by making or altering 
the permanent .settlement accordingly but whether any person could compel 
Government to settle with him is not cleans® *• 

Permanent Settlement,^\\, is not competent for a Civil Court to direct that 
the Collector will enter into engagements with a zemindar after a temporary 
settlement, though it may declare his pi ior right to a settlement on agreeing to 
the assessment and other terms fixed by the revenue authorities and even 
in a district not permanently settled, the Civil Courts can decide the rights of 
parties as having a share in the settlement.^ ♦ 

Booiety. — Civil Courts cannot compel Hindus, against their will, to ask 
other Hindus to their houses or iheir cnteitainments.i* 

^ (lanri Dat <iur Sliahai, (1879) 2 All., 41, 

* Anuml Ko-r r. Court of Wards, (1880-1) L. R., 8 I. A., 14 ; (1881) e.Calo., 764 ; 

Miidari r. Mnlki, (1884) 6 All., 428. 

■ .Thnla v. Kanta Prosad, (1887) 9 All., 441 ; and see Hamanund Koer v. Raghu- 
nath, (1882) L R.. 9 I. A., 41 ; 8 Calr., 769. 

* Ramahai u. Hangrav, (189.*») 19 Bora., 014. 

” Ram Tarak ?'. MoG||k1ieba1i Khan, (1901) 6 Calc. W. N., 240. 

" Chitambar v, Krishnappa, (1902) 26 Bom., 043. 

^ Hari Doyal v. Bamiuddin, (1900) 0 Galo. W. Hi, 240. 

* Matangini Debi v. GrUh Chander Chongdar, (1903) ,30 Calo., 619. 

* Hurromohan v, Bonomaloe Milter, (1869) 11 W. R., 860. 

Rajkristo v. Nobae Real, (1864) 1 W. R., 351. 

" Krishna v. Hariah, (1871) R B. L. R., 524. 

Government v. Pokbariin Kingh, (1867) 7 W. B., 465. 

Wataon ft Co. v. Brojo Snndari, (1808) 10 W. R.. 395. 

' * Beejoy Keoi e. Goria, (1881) 7 Calo., 437. 

i« Joy Ghunder v. Ram Chum, (1866) 6 W« R., 888. 
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SpTO^O Remedy. — If the Legislature impose a duty, the non-perform- 
ance of it is actionable but if it cieatcs an obligation to be enforced in a 
specific manner, it cannot, as a general rule, be enforced in any other way^ 
When by any Act of the legislature, powers are given to any person for a public 
purpose from which an individual may receive mjuiy, if the mode of redressing 
It is pointed out by the Statute, the ordinary jurisdiction of the CiviJ Courts is 
ousted.* 

Forest, — On this principle no suit will lie in the Civil Courts. 

Public Jioads,^\ii the same way, special procedure has been provided in the 
Code of Ciiminal Procedure in regard to public roads> and it has been held 
that a suit will not lie for obstructing a public load, even if the plaintiff had 
dedicated the road to the public, unless he has sjAstained special inronvenience ;* 
otherwise where the plaintiff has suffered special damage,* oris the represen- 
tative of the dedicator.^ In a suit for the lemoval of an obstruction in a public 
pathway it was found that the plaintiiT^ weie deprived of the only means oi 
grazing their cattle by die obstruction, and that they lost some cows thereby : 
Held^ that the former fact gave them a cause of action, but the loss of the cows 
was too remotely connected with the obstruction to do so.* An owner of land 
has a right to bring a suit against any one of the public who formally claims 
to use such land as a public road and who thereby has endangered his title.* 
When the owner of the soil of a toad, dedicated to the u^c of the public, is 
lesponsible for keeping the road in order and good lepair, he is entitled to insti- 
tute a suit for damages and injunction against the destroyei of any work of 
improvement done to the road, without proving special damage.'* 

As to what is meant by a '‘public pl«ire,” see Fatehyab Khan v. Muhammad?-'^ 
A Magistrate’s order under s. 133, Crt. P. C., is not a conclusive determination 
of the question of title.' “ 

«8tamp. —The decision of a Collector under s. 37 (b) of the Stamp Act 
(I of 1879; ibat a particular instrument is not duly stamped is not final and 
conclusive. If his decision is not obeyed, every Civil Couit before whom the 
document m.ty come must determine the question Lr itself.'* A suit is main- 


’ Punnusainy Tuwar v, Oolleclor of Madura, (IHOG-K) 3 Mud. H. C., 35. 

Wolverhampton Water Woiks Co. v. Hawkesford, 28 L. J. C. P., 242 
cited ill the notes to Ashby r. Wliito, ISniith^s L. Ca. 285, edit. 1890, and 
Millies V. Mayor of Uuddersfiuld, 11 App. Cas. 511, p. 518. 

* Ham Ciiundor v. Secretary of State (1829) 12 Mad,, 1U5. 

* Hira Chand r;. Sliaiiia Churaii (1809) 3 B. L. It., 351. 

* Karim Baksh v Budba, (1870) 1 All., 249 ; Itaiii Pliul v. Rughunandan, (1888) 

1(> AIL, 498; Parbali Churan v. Kali Nath, (1870)6 B L. R., App., 73 ; 
Baroda Prosliad r. Guraohand, (1869) 12 W. R., 160 ; (I860) 3 B. L. K., 
2 ^ ; Ramtarak v. Uiuanaih, (1^71) 7 B. L. R., 184 ; Bhageonith v. Gokul 
Chuiidor. (1872) 18 W. R., 58 ; Abdool Hye v. Ram Churn, (1809) II W. R., 
445 ; Satku v. Ibrahim Aga, 2 (1878) Bum., 457 ; Siddeswara v. Krishna, 
(1801)14 Mad.. 177; but see Jnggaiuoui Dasi ». Ndmoui, (1883) 0 Calc., 
76; lie. L. R, 602. 

* Rajoooinar v. SahebzAda Roy, (1878) 3 Calc., 20 ; Rajnaeaitt Mitter v, 

Rkadasi Bag, (1900)27 (Jala., 793. 

' Jaggamoni v. Niliiioni, (1833) 9 Calo., 75 ; 11 C. L. R., 502 ; Tola v. Sucdial, 
71888) 10 AIL, 553. 

* Abeal v. Naair Mihomad, (1805) 22 Calo., 551. 

* OhuoLlal V, Ramkiaheu, (1888) 15 Calo., 400. 

>** Maharaj Bahadur v.* Paresh Math, (1004) 31 Calo., 830. 

** B*atehyab Khan v, Mahainmed Yuauf, (1387) 0 AIL, 434. A.nd aa to **pablio 
right,** see Veu ka||phala v. Kuppusami, (1888) 11 Mad., 42. 

Secretary of State 0. Jethabhai Kaiidea, (1893) 17 Bom., 293, 

Haribhai o. Krlehnarav, (1898) 22 Bom.. 932, 
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tainable for recovery of the amount of stamp duty and penalty which plaintiff 
was rompelled to pay on an instrument which the defendant was bound to pay 
under the Stamp Act.* 

Right to Sue. — The assignee of .i mere right to sue for damages has no 
cause of action.^ Thu", the pui chaser of a light to sue for mesne piofits cani\ot 
sue for them see also note under s. 6o, c 1. (r). 

SeoretQiry of State —No action lies against the Secretary of State in 
respect of an act of State or of Sovereignty. No action can be based on any 
libel however malicious, contained in a resolution of Government.* 

Torts. — The failure of an injured pirty to iu'ititute crimind proceedings 
does not deprive him of his right to bring a suit in the Civil Court to recover 
damages.'^ 

User. —Mere user will not support a claim to exclusive posscision.** 

Voluntary Associations. —See AdvoititC’Cicm'ral v. 

Voluntary Payments. — Voluntary paymems give no cauie of urtion. 
Thus, where A paid mone> in his own n line to slay a dtcree a.iainsr otheis, he 
could not get it back And where A, a purchaser li's title, and II were 
aftei wards sued toi arrears due by h, and \ p.iid to save the tenure ftom sale, 
it was held he coukl not sue b for it — Ram Ruksh v. Hridoymonce,^^ 
So also a shareholder voluntaiily pta>lng an at roar ot lovenue for a defaulting 
co-sharer who has a scpaiatc account under s. 13 .\i‘t .\J, 1859, cannot clam to 
be remibuisecl by the defaulter.*" 'riicie is no geneial lulc of equity to the eftecL 
that whoever having an interest lu an estate makes .1 payment in older to save 
the estate obtains a chaige on the estate, and thciefoie in the absence of a 
statutory' enactment a ro-sharer who has paid the whole icvenue and thus saved 
the estate, does not by leason of such payment acquire a charge on the share tif 
his defaulting ( o-sharer.* * A having obtained the light, title, and interest of 11 
in execLiiinn, paid in a siitii of mom > in another execution against C, in whi( h 
the interest of 11 and the sons ot C was altat hed : lleUi^ that, as there was nothing 
to show how U (oulcl be liable fur C‘s debt, the payment of A was voluntary, and 
he could not recover from ll.'*- A obtained a decree against C and L). C bad, as 
guardian of a minor, got a deciee against A fot a ceitain sum, and A deposited 
the amount ; but withdrew it in execution of his suit against C and D. Subse- 
quently, C sued 1 ) for contribution, on the giound that she had repaid her minor 
son the sum taken by A : //cAf, it was a voluntary paym»‘m *•* In both the cases 
just cited, the Tiivy Council decision in the case of Fatima Khatoon v. Mahomed 


' Refuruncu under iSiaiiip i\ot, (IHSI) 11 Mad., 40. 

Hragi Ld /•. Fatoh Chand, (1SS;1) .1 All., -JO?. 

** Shyam Cliind n. Land Mortgage 11 ink, (IHHl) <1 Ualu., OU'), p t>97. 

* Juhangir CiirHot ji r .Sorrclury ot Slate, (1903) *27 Horn , IHU 

* iSreeiiatli Mookeijie v. Komiil Kiiriiiokar, (1871) 10 W. H., K3 ; Sliutiia Clinraii 

Bose v. Hhulanalh Dutt, (I8U0) 0 W. li., Civil Kuf., (I ; Choitiuiiio 
Paramaiiick r. Zunuii'ood«‘e, (1872) 18 W. K, 27; Abdul Kawder 
Muhammad Morn, (188*2) 4 Mud., 410. 

> Hufiiain Ali r. Matukniaii, (1884) 6 411., 30. 

Advocate General r. Devaker, (1887) 11 Bum, 185; see also Daw'kina 
Antrobns, 17 C. 1)., 016. 

» Abdoul Wahab e. Drummond, (1866) 2 W. K., Act X., 48. 

* Ram Biiksh v. Uridoymonoe, (1868) 10 W. K., 440, but see a, 00 ol‘ the 

Contract Aot, and Ajndhia Pra.m<l Bakar, (1883)6 AIL, 4(N}. 

Kishon Chuuder v. Muddun Mohuii, (1867) 7 W. R., 306. 

** Kinu Bam v. Mozafier Hosain, (1687) 14 Calo., 800; Beth Ohiiur v, Shib 
Ul. (1892) 14 AIL, 278. 

** Collector of Sbahabad t\ Bam Budduii, (1868) 10 W.^., 400. 

Rajlakhi l)obi.|;. Taramaoi, 2 B. L. R. (A. C.j, 281 ; (I860) 11 W. H., 218. 
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Jan Chowdhry^ was discussed and held not to apply. In that caf€ a family 
estate was about to be sold under a decree against A’s husb;ind. A had a lien 
for dower on the estate, and, after vainly opposing ihe order to sell, deposited 
the amount decteed in Com t under protest and with a declaration of bringing 
a regular suit to set aside the sale-order ; but she agttcd that the sum should 
be handed over to the decree-h<jldei : /A*A/, that the deposit into Court was to 
prevent a sale that would be injmiuus to A*» rights, and the only voliintaiy act 
was the consent given that, instead of the money remaining in Court, it siioiild 
be paid over until the rights of the parties could be determined, and was not 
a voluntary payment.'*^ Favnicnt of the pulni lent by the mortg igee of the 
taluk in order to avoid a sale for arrears of lent is not a volunt.iiy piym'*ent, 
even though the moitgagee ha inserted in the mortgage-deed a stipulation 
for his protection in case such a sale should tal:e place.* 

No suit for tvastiliit lies in respet t of proflts dciived from oflfciings to an idol. 
They ate in the nature of voluniai'y payments mtenled tor the person performing 
the woiship.* 

W’ater Oesa -A suit will lie for the lecover^ of water tess IcMed from a 
raiyat wiio had made no apphcition for the supply of water, .ind on whose lands 
water from the iingaiton rhanneU had ilowed from time to time, i>ut from which 
he denved no benefit.^’ Wh'^n watei laic is levied uiidei s 4S of the litigation 
Act (lium Act VI 1 of 1879 the question as to the juii'^dirtion of Civil Courts in 
a suit foi the determination of the legality orothervxise f)f sin h levy depeiuls 
upon whether the incidenrc <jf the latu is aiitht>ii/t'd by ihe punisions of tlic 
section. Under it the condition pre<cdent to levying the lau* is not the f u t 
asi Cl tamed by evidence whethei the w.iter in dispute h.is percolated fiom the 
canal, but the opinion of the Canal odi cr that it has so ficMcolaied, he and not 
the Civil Couit demg made the judge of <fuch peicol.ition fir the purposes of the 
Act** A 'andholder has a right to chaige water ce-^ses when Ins tenant culti- 
vates a wet crop on dry land by tnean^ of watei taken fioui the landlord’s tank 
In the United l^roviuccs, unclcr the Land Revenue Act, XIX of 1873, ‘'^nd Act 
VI 11 of 1873, 1 ’o lies in a Civil Couit to recover payment alleged to have been 
made 111 respect of irnguion dues in excess of what was piop^rly leviable.* 

10. No Court shall proceed with the trial of any suit in 
which tlie matter in issue is also directly 
stayo Hint. substantially in issue in a previously 

instituted suit between the same [lartios, or between parties 
under whom they or any of them claim litigating under the 
same title where such suit is [lending in tlie same or auy 
other (Jourt in Hritish India having jurisdiction to grant 
the relief claimed, or in any Court beyond the limits of 

’ Fatima Khatoon v, Mahomed Jan Chowdhury, (180.3-07) I B. L. R , P. C., 21; 
(1868) 10 W. II., r. C , 20 ; 12 Moo. 1. A., 6.>. 

» liooli Ohanrl ii. Ram Kishon, L. R.. (1880 81) 8 1. A., 93 ; (1881) 7 Calc., 648. 

^ MuheHh Chunder ti. Ram Pranaiiuo, (1879) 4 Calc , 539. As to what amounts to a 
voluntary iiaynicnt, sue Srecnarain Bigchi v. Smith, (1879) 4 Calc., 807 ; 
Luokheo Kaub v, Shih Chunder, (1809) 12 W. R., 402 ; Smith v. Dtuouath, 
(1886) 12 Calc., 213 ; Oadgeppa v, Apaji, (1870) .3 BonK* 237 ; Jasvatsiiigji n. 
Secretary of State, (1890) 14 Bom., 290. See, however, Nathuram v, Shoma, 
(1290) 14 Bom., 502, 

« Kashi Chandra c. KaiUsli Chandra, (1899) 3 Calc. W. N., 270 ; (1809) 26 Calo., 
350. Sea also Ranieahar v, Ishan Chandra, (1808) 10 W. R., 457. 

• Krishnayya v. Secretary of State, (1890) 10 Mad., 24. 

• Balvant G. Oze v. Secretary of State, (1898) 22 Bom., 377. 

^ Thayammal v. Muttia, (1887) 10 Mad., 282. 

• Balwant Singh v. Seoretary of State, (1900) 22 All., 130. 



80 


Tl» OODK or CIVIL rtlOOBl»C]M. 


^AHr t. 
Sac. It. 


British India established or continued by the Governor 
General in Council and having like jurisdiction, or before 
His Majesty in Council. 

Explanation. — The pendency of a suit in a foreign Court 
does not preclude the Courts in British India from trying a 
suit founded on the same cause of action. 


This section applies to H. C. and Piov. S. C. C. 

It reproduces with slight modifications in the wording, Section 1 3 of Act 
XIV of 1882 . 

Proceed with the trial of. — These words replace the word try ” and 
dispose of the argument put forward under the corresponding section of Act XIV 
of 1882 that it prohibited the institution of a second suit. In a suit for money the 
defendant had admitted money dealings but averred that the taking of an account 
would shew that the plaintiff was indebted to him. The Court dismissed the suit 
but decided to take an account against the Plaintiff, holding that hh was not 
precluded by this section from siting for an account while the plaintiflPs suit was 
pending.^ Here the woids are still mure clear and it may be taken that this 
clause does not bar the institution of a second suit, if the law requires such 
institution. 

Previously Instituted. — When two suits are pending in dififerent Courts 
regarding the same subject-matter, prioiiiy of time is the proper guide in 
determining which suit should be allowed to proceed. Thus A, who was employed 
as li’s agent instituted a suit in Calcutta against B for the balance of an account 
in July 1878 . In December 1878 , B sued A in Calcutta for an account, and for 
damages caused by his alleged negligence. It was helcl that the latter suit must 
be stayed,^ but a suit for rent or malikana for one year does not bar a suit for 
that for another.*** In a Madras case^ it was held that a proceeding under 
section 244 (section 47 of this code^ was not a suit within the meaning of the 
corresponding sections of Act XIV of 1882 . 

Foreigu Court.— ^The judgment of a foreign Court obtained on a decree 
of a Court in Briti'»h India is no bar to the execution of the original decree ^ 


11. No C«mrt shall try any suit or issue in which the 

Ilea 'udicuu matter directly and substantially in issue 

ea ju icu o. boeu directly and substantially in issue 

iu a former suit between the same (tarties, or between parties 
under whom they or any of them claim, litijiruting under the 
same title, iu a Court competent to try such subsequent suit 
or the suit iu which such issue has been subsequently raised,* 
and has been heard and finally decided by such Court. 

Explanation 1 . — The expression “former suit” shall denote 
a suit which has been decided prior to the suit in question 
whether or not it was instituted prior thereto. 


’ Ramalinga v, Rogunatha, (1897J 20 Mad., 418;. Nemaganda v. Paranlia, (1698) 
22 Bom., 040; and Nainappa v. Chidambaiain, (1808) 21 Mad., 18 ; Rausgit 
Singbav. Bhagubuliy, <1903) 7 Calo. W. N.,720. Butoeo Jaga 4 Taripi «. 
Noho Qopal, 34 Calo., 306. 

Meokjee Khetioe t^. Dovachund, (1879) 4C. L. U., 282. 

BalkUhan v, Kishan Lai, (1889) 11 All., 148. 

Vobkala o. Venkata Bam, (I899j 22 Mad,, 266. 

Fakharudin v. Official Traetee, (1861) 7 Calo., 82, 
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Explanation IL — For the purposes of this section the 
coinpebence of a Court shall be determined irrespective of 
any provisions as to a right of appeal from the decision of 
such Court 


Explanation III. —The matter above referred to must in 
the former suit have been alleged by one party and either 
denied or. admitted, expressly or impliedly, by the other. 

Explanation 1 K— Any matter which might and ought to • 
have been made ground of defence or attack in such former 
suit shall be deemed to have been a matter directly and 
substantially in issue in such suit. 

Explanation V. — Any relief claimed in the plaint, which is 
not expressly granted by the decree, shall, for the purposes 
of this section, bo de^ed to have been refused. 

Explanation VL — Where persons litigate bond fide in 
respect of a public right or of a private right claimed in 
common for themselves and others, all persons interested in 
such right shall, for the purposes of this section, be deemed 
to claim under the persons so litigating. 


Act XIV of 1882, section 13. 

This S action applies to H. C. and Prov. S. C. C. 

Bes Judicata. — The section remains substantially as enacted in 1882 and 
in effect reproduces the old establi’ihed law of England relating to Estop- 
pels by record. The principle underlying this provision is long since settled. 
A matter, once put in issue, tried and decided in .a competent Court of Justice 
cannot be re-aguated between the parties to that decision, nor yet by persons privy 
to those parties ' Simple as this principle is in its statement, it presents 
considerable difficulty in its application,^ and in their Report on this Bill the 
Special Committee observe that it is not possible to make a complete exposition 
01 so complex a subject as Res Judicata within ^ such narrow limits.^ 
In order therefore to apply the section effectively to particular cases we cannot 
yet dispense with a consideration of the older authorities. 

Since its first authoiitative expodiion in the Duchess of Kingston's case in 
the year’ 1776, a vast number of decisions of the Courts, both in England and 


» Thereamn of this rule can soarooly be oxproHed more clearly than it ia In 
the two time honoured Latin quotatlone. iVewe de6ef h%$ veseatit si eenshil 
cuHiie qwfd tU pro vna eadem and •* Sxptdii rtipMUno ia $U 

(No one ought to be twice harassed if It appeara to the Court to 
be for one and the same cause, and It is for the benefit of the State that 
there should be a limit to litigation). Go Litt 808, and in the Notes to the 
Doohess of Kingston’s oase, 2 §m. h. Cases 11th, Bdl at p. 744 the matter ia 
also very dearly expressed, 

• West, J, In Shridhac Vinayak u. Nxrayan Babati, (1871) U. B>iu H. G. R. at 

p. 228. 

• The seotioa is not oomplete or exhaustive of the effect of ^ 

Ramlal e. Chhabnath, (1890) 12 All , «78 i Ram Kirpal s. Rim Knad, (1884) 
L. R. 11 L A.. 87. It does not deal with tho case of jndgmonto *• 
ffees. IS, 40 42 Rvidonoo Act nor with that of partlss Mmaen^ 
though 8^ daiming, under the parties to the formw sn^ 
o. V%ee1noy, (teSI) 6 Bom., 708 fVit as this test simdle^ ditJegfe^ 

S. iTnnindco, (1872) 14 Hoc L A.^iA^p. 876. 


e 
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in India, have been recorded in illustration of this principle of Res JudicBta. 
These decisions are by no means easy of comprehensive analysis ancf various 
arrangements have been adopted by authors of Indian text books. Having 
before us in this work the single purpose of assisting in the interpreitation of the 
text it will be perhaps convenient to closely follow the wording of the section. 
Every plea of Res Judicata made under this section must be submitted AO four 
test questions — 

I. Has the matter in issue been directly and substantially in issue in 
another suit? 


2 Was that suit between the parties now litigating or between their 
privies ’ 

3. Is the Couit in which that other suit was decided of jurisdiction com- 
petent to try the present suit ? 

4 Was the niattei in issue heird and finally decided in the other suit ? 

Matter — The me ining of this word is iciulered clear by explanation II, 
which embodies the lulc of English Hw that when the .illegation on the record 
lb uncertain, there is no Res Judicita^ Such allegations contained in state- 
ments in the pleadings may be lelevcant in a subsequent pioceeding by way of 
admission, but this Explanation otfcr-i a pieliinin ir\ ohsticle to their operation 
as Res Judicata by requiring th It the> sh ill have been denied 01 admitted by 
the other party ^ If such statements satisfy this test, it will still have to be 
consideiea whether they were directly and substantially in issue or whether they 
were in fact immateri i1 01 irrelevant 1 he same explanation further excludes 
all //2C/d, or obsei vations of the Court upon matters not put in issue by 
the parties and unneccssaty to the determination of the suit ^ 

The first real difficulty encountered is in the meaning of* the woids, 


Directly and subatantially in issue - It seems sufficiently clear 
that the Couits are piecluded by this section fiom tiying not only any 
suit but any tssue^ in which the matter to be determined h is been directly 
substantially m issue tn another suit 'not another suit or issue) 
between the same paities and which has been heard and finally decided 
by a competent Court There is seldom room foi doubt as to whether the 
matter under discussion is directly and substantially in issue in the suit or issue 
being or about to be tiud , for not only the suit m couise of trial itself, but any 
scoarite single issue raised by ihe pai tie-. Iheieto v^ill be barred if the matter 
to be detei mined iheiein has been diiecily and substantially in issue in 
another suit Iheieddiffi iilty lies m deciding the question whether the said 
matter w is or was not diieiily ami substantially in issue \\\ the former suit 
The reason of this is ih it there may have been issues raised and tried in that 
foi mei suit, but not essential to the judgment or decree iheiein, which do not 
f«tll ««ithin the meaning of the woids ** diiectly and substaitially m issue ” in 
the suit and a decision in lespect of such issues cinnot operate as res judicata 
The question amounts piactically to this What mattcis, though emb idled 
in issues heard or detci mined inafoimer suit, may be disregarded in consi- 
dering the plea of Res Judicata as falling outside the meaning of the wordft 
*Mirectly and substantially in issue in a former suit” ^ 


This question may be separately considered ; (<*) In suits brought on the 
same claim or demand as the first suit, when the first 
judgment operates as an absolute bar to the second 
suit, and (b) In suits in which a new claim or demand is 
made, ki these last cases the other judgment amounts 
to Res Judicata in respect of issues essential to the 


Distinotion w h 0 r 0 
second suit is brought on 
the same oronadifferent 
cause of action. 


^ Vishnu V Rimlmg, (1002) 20 Bom, 25, **lf a thing be nojb diireOtllj and 
precisely alleged, it shall bo no Estoppel.** Go. Litt. 862 b, 

* Shama Oh. Chatterji v, Prosonno C. Santikaree, (1879) 6 0. L R., 26t Sheo 

^tan Singh V. Sbeo Sahai Hisr, (1884) 6 All., 368 j Oaspems on Estoppel 
831. 

* See 2 Bm, L. 0. 11 th Bd , 781. Vi.ld’. Bvldenoe 6th Bd. 88*. 
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decree and such issues only.^ This is clearly stated in the judgment of * an 
American Court, reported in the Law Times of 14th July 1877.* 


Before considering the reported Indian cases we may glance at the general 
rule as stated by the courts in England. In the 
Judgment not oon- Duchess of Kingston’s case, 'Mhe unanimous opinion of 
olarire as to collateral the Court was thus expressed by the Chief Justice.' 
matters. “From the variety of cases relative to judgments being 

given in evidence in civil suits, these two deductions 
seem to follow as generally true:— first, that the judgment of a Court of 
concurrent Jurisdiction directly upon the point is, as a plea or as evidence, a bat 
conclusive between the same parties upon the same matter directly in question in 
another Court ; secondly, that the judgment of a Court of exclusive jurisdiction 
directly upon the point is, in like manner, conclusive upon the same matter between 
the same parties coming incidentally in question in another Court fora different 
purpose ; neither the jud foment of a concurrent or exclusive jurisdiction is 
^iftence of any mtittcr which came collaterally in question though within their 
jurisdii tion, nor of any Matter incidentally coi^nisahie^ nor of any matter to be 
inferred by argument from the judj^mentf These very words were quoted in an 
appeal from ihe High Court of Allah ibad^ by their Lordships of the Privy 
Council, who added: “There is nothing technical nor peculiar to the law of 
England in the rule as so stated. It w is recognised by the Civil Law and it 
was perfectly consistent with the second section of the Code of Procedure under 


' See Hukm Chand on Res Judicata p. 7. Field’s Evideooe, 0th Kd. 512. 

■ Cromwell e. S 10 . Ot U. S. 3.5L Fora fuller analysis of this and other oases 
herein referred to, see Field’s Kv. fioh Ed. App. B : Hukum Chand on Res 
JiKhuatii. **Jn uunsiduriiig the operation of the previous judgment, it should 
bo borne in rnnid, na stated by cuiin*>el * tiiat there is a difference between the 
uifeet of a judgment as a liar or estoppel against the prosecution of a second 
aelioii upon the same claim or demand, and its effect as an enloppel in another 
action between tlie same piirtics upon a fiffTcreut claim or cauMft of oefioa ? In 
the funiior ease the judgment, if reiiderctl upon the merits, constitutes an 
absolute bar to a subse,juoiit action. It is a finality as to the claim or 
denisiid in oontruversy, eoiiclmling parties and those in privity with them, 
not only as to every inallvr which wae offered and received lo sustain or 
defeat the claim or demiiid, but as to any uther admis'iihfe mitfer tohich miyht 
hare, hten ojfered for thuf purpose'' (Explanation iv deals with this point pre- 
cisely;. *‘'riius tor «xaiii|ile, a judgment roiidered upon a promissory note is 
uonclusivo as to the valiility of the instrument and the amount due upon it, 
although it bo sulise(|iiontly alleged that poi feet defonoes actually existed, of 
which no proof was offered, such us toigery, want of oonsidoration, or pay- 
ment. If such dufeiioes were not preseiitod in the action and established by 
competent evidence, the subsequent allegation of their exiatonoe is of no legal 
ounsoqiience. The judgment is ns coiinhisive, ho far as future proceedings at 
law are uoiiueriied as 1 hough the dofonces never existed. The language, 
therefore, which is so often used, that a judgment estops not only os to 
every ground whioh mmh presented in the action, but also a^ to every grouud 
which might have boon presented, is strictly accurate when applied te the 
demand or claim in controversy. 8aoh demand or claim* having passed into 
judgment cannot again be brought into litigation between the parties in 
nroooedingsat law upon any ground whatever. But where the second action 
imtween tmo same parties is upon a different claim or demand, the judgment 
in the prior action operates as an estoppel only to those matters in issue or 
points oontroverted, upon the determination of which the fndiny or verfliet wme 
rendered. In all oases, therefore, where it is sought to apply the estoppel of a 
judgment rendered upon one eause of action to matter arising in a suit upon a 
•different eause of action, the inquiry most always be as to the point or 
question actually litigated and determined in the original action, not what 
might h%ve been thus litigated and determined. Only upon such matters is 
the Judgment oonolusive in another action.*’ 

• 20 How : Sta. Trials, 537 ; 2 8m. L. 0. 11th Bd. 781. 

8 Khugowlee Sing v. Hosseln Bus Khan, (P. 0. 1871) 7 B. la 073 { ^10 W. Rf 
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which this case was tried.” This last case was decided under the first Procedure 
Code of 1859, but it is none the less a continuing: authority for applying to the 
interpretation of this section the principle laid down by Sir William de Grey. 
That principle, however, is not to be extended and since an Estoppel shuts out 
enquiry into the truth, it is necessary to see that the principle of l(es Judicaia is 
not unduly enlarged.'^ 

The rule was discussed and stated in even clearer language by Vice- 
Chancellor Knight- Bruce in the case of Barr v. Jackson.^ Shortly, he says that 
a decree operates to bar any subsequent suit in which attempt is made to defeat 
Its direct object. 

One Cause of Action.*— The rule is then that where the second suit 
has been brought on the same cause of action as the former suit the words 
of the explanation are to be rigidly enforced, and litigants are absolutely barred 
by this section from raising new issue in support of claims already put forward 
hnd adjudicated upon by the Court, whether they omitted to raise those issues at 
the hearing of the first suit through negligence, inadvertence, or even accident.^ 
To take two simple instances : In Kendall v. Hamilton^ A obtained judgment 


^ Rai Charan Qhosh i*. Kuinad Cbowdhry 25 Calc*., 571 : Chandi Purshad 

V. Maharaja M. Singh (1901) 23 A 775. Soo Shibo Raut v, Rabat) Kaut (190K) 
36 Calc., 353. 

* Young and Cullyers Ch. Rep. Veil. 1., 5HR : This deoUion was overrulorl on appeal, 

1 Phil., 582, but the judgment of the Vico-Chanoellor has been frequently 
relied upon as a correct exposition of the law on tiiis subject. Referring to 
the case of Outram v, Morowuod he said **I^>rd Ellenborough'^ certainly, and 
the Court of Ring’s Bench in Outram r. Morewood, deoidecT most accurately 
with reference to the pleadings in that action at Common Law, tliat an 
allegation on record, upon which issue has been once taken and found is, 
between the parties taking it, ooiiclusivo according in the finding thereof so 
ak to estop them ros{iectively from litigating that fact onoe so tried and 
found. The action however, in Outram n. Morewood (3 ICast .340 } a case of 
treepasB, the defence in whicii would bo clearly haired by the words of this 
section ) raised as to the same property and lor the same purpose the same 
issue was raised and tried in the action, the judgment wherein was pleaded, 
and there arc material points of distniution between tlie system of pleading 
of the English Courts of Common Law and those of other Courts of Justice. 
Bat it is, I think, to be collected that the rule against re-agitating matter 
adjudicated is subject generally to this restriction —that, however essential 
the establishment of particular facts may be to the soundness of a judicial 
decision, however it may proceed on them as established, and how- 
ever binding and conclusive the decision may, as to its immediate and 
direct object be, those facts are not all necessarily establishciP oonolusivoly 
between the parties and that either may again litigate them for any other 
purpose as to which they may come in question ; provided the immediate 
ohjert of the deciaion be not attempted to he withdrawn from its operation, so as 
to defeat its direct object. This limitation to the rule appears to me, generally 
apeaking, to be consistent with reason and convenience, and not opposed to 
authority.” 

* The expreseioD ''cause of action” was omitted from this section in 1882, and 

is used here in its limited meaning ; that is, not the whole cause of action to 
the suit but a subalaiitial part thereof, see Vaughan v Weldon, (1874) L. R., 
10 C. P. 48 : Lalji Lai v. Hatdey Narain, (1883) 0 Calc., 105; Abdul Radar 
V. E. 1. Railway Co., (1875) 1 Mad., 375 ; Mussamut Chand Kour v. Partab 
Singh, (1888) L. R. 15 I. A., at p. 158 ; Shridhar Vinayak v, Narayan Babaji, 
<1874) 11 Bom. H. C. R., 224. ^e Oaspersz on Estoppel, 276 ; Field’s £v. 6th 
Ed. 510 n. 

* Hendomon v. Henderson, (1843) 3 Haro, 100. . 

* (1978) 8 C. P. D. 403 & (1878)4 A.C., 504. In Arnnaohala u. Panofanadam, 

tl885) 8 Mad., 348 one IS claimed to be the adopted eon of M aqd eupd A the 
widow of M to recover his estate. A denied the adoptlcn and xhe euit was 
dUmiased for default. Subsequently, by an agreemeut between A 4nd 8, A 
acknowledged the title of B ae adopted eon of M. A then died and a suH was 
brought a^ust 8 by a reversioner of M to recover the estate, ffeid, ikmt 8 
wae estopped by the decree in the former suit and that the eubeequent ^giue- 
ment between A and 8 could not aObet the plaiutUPs ^ea of JRsc JudkAiOw 
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against B and C for money due to him on a joint contractf but the Judgment 
remained unsatisfied. A then sued B, C and D for the same mone^ alTeglug 
that B and C had entered into the contrart as agents on behalf of D, and it 
was held that the suit was barred.^ The dismis»al of a suit in which the plaintiff 
sued the defendants as principals, was held to bar a second suit on the same 
contract, charging the same defendants as responsible agents under a trade 
usage.* But it often happens that the cause of action in the second suit, though 
siimkir to that in an earlier suit, is not in reality identical. So in Nilmadhab 
V Brajo Nath^ the plaintiff had sued the defendant for the rent of certain land. 
The defendant pleaded that part of the land was in the plaintiff s possession, 
but failed to prove his contention. The plaintiff sued again for the rent of 
subsequent years, and thd defendant raised the same objection. Neld^ that the 
question was not Kes Judica/a as the cause of action, being for the rent of 
subsequent years, was different, and the question of the area of the land in the 
defendant's possession had not been definitely determined in the first suit. 

In Modk\t Sudan v. Promodn the plaintiffs predecessor in title sued a 

Municipality for possession of certain land on which the Municipality bad stacked 
stones, and the suit was dismissed. Subsequently the plainiin sued a purchaser 
from the Municipality for ejectment from and declaration of title to the same land* 
It was held thaf the second suit was not barred on the ground that the plaintiffs 
claim to possession of the land as owner after its relinquishment by the Munici- 
pality was essentially different to his cause of action in the first suit against the 
Municipality, which had then maintained its right to possession under the provU 
sions of a special Act (Bengal Act III of 1864, sect. 10). 

In Abdul Majid V. Boida Nath Dhur^ the pi lintiff obtained a decree for speci- 
fic perforiiiance of a contract of sale against defendants 3 to 7 and in this suit the 
principal defendants were removed, at the plaintiffs request, from the category of 
defendants. He subsequently brought a suit for possession against all the defen- 
dants alleging that Nos 3 to 7 had executed a conveyance of the property to the 
principal defendants. It was held that the second suit was not barred, the cause 
of action in the first suit being the refusal of 'defendants 3 to 7 to execute the deed 
of sale, and in the second, the resistance of the principal defendants to the plain- 
tiffs taking possession of the property. 

In Bhikabhai v. Bat Bhurij^ a decree had been passed in a suit for arrears of 
maintenance against one defendant and the suit dismissed against the second. 
Another suit for arrears of maintenance for a subsequent peiioJ was held to be 
maintainable and the plaintiffs claim against the defendant was not res judicata 

In 1867 a Hindu widow obtained a decree for maintenance against her bus- 
band’s co- parceners, but the decree created no charge on the land. The family 
estate having passed to a collateial relative, the widow now sued him for main- 
ter ance at an increased rate and for arrears, asking for a charge on the estate and 
alleging that prices had risen and that circumstances were otherwise changed* 
Hetd^ that the decree in the suit of 1867 was not a bar to the second suit.^ 

• See also Knthoo Lall e. Shoukee, (1872) 18 W. B., 458 ; Hemeudro «. Rajendro 

Lall, (1878) 3 Calo., 853 ; Bahmiibhoy v. Turner, (1890) 14 Bom., 408 at p. 410. 
This deoision does not govern the oaae where the relation Imtween the 
plaintiff and the defendant is that of surety and prinoipal. Badeley e. Ooti- 
soUdated Bank, (1887) 34 G. D., 530; nor where the obligation Is not Joint 
merely bat joint and several. Dhunput Singh v. Sham Soonder, <18iK)) 5 
Oslo., 291 ; Lawless e. Oaloutta L A l> Co., (1881) 7 Calo , 027 ; Thakote 
Beoharji e. Piijall» (1890) 14 Bom,, 31 s Govinda e. Mana Vikraman, (1891) 
14 Mad., 284. 

• DewraiMli. Halanbhai, (1876) 1 Bom., 87. 

• Kilmadhab v. Brajo Nath, (1898) 21 Cato., 236. 

< Modhu Sudan e. Promoda Ksth,'^||p3) 20 Cato., 782. 

• Abdul Itojld e. Boida Nath Dhur, (1902) 6 Oalo. W. N., 314* 

• Bhikabhai e. Bat Bhuri, (1808) 27 Boiii*9 418. 

^ Bangarue. Vgaymmudbl, (1888) SB Mfd*, 175* 
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A plaintiff, Vinayak, obtained possession of certain land from one Balu in 
execution of a decree of a Civil Court. He then leased the land to Balu. On 
expiry of the lease, Balu refused to vacate and Vinayak sued again for possession. 
Hdd^ that the suit would lie, since a fresh cause of action accrued to Vinayak on . 
the refusal of the Defendant to vacate on the expiry of the lease.' 

Decrees for redemption. — There has been some conflict of decisions on 
the question whether, notwithstanding the institution of a suit and the passingof a 
decree for redemption, a subsquent suit for redemption of the same mortgage can 
he brought when the first decree has r.ot been executed. In Vedapuratti v. Vallabka 
Valiyn Raja^ a Full Bench of the Madras High Court considered most of the 
reported cases^ on the subject at gre.it length and held that where a suit for 
redemption has been instituted and a decree for redemption passed therein but 
not executed, a sub«)equent suit is not maintainable for the redemption of the 
same mortgage. In this case, however, the decision of the Allahabad Full Bench 
in Sita Ram v. Madtio Lull* docs not appear to have been before the Court. 
In this last case the same question was fully considered and the second suit 
was held not to be barred. It certainly seems reasonable that a mortgagor 
should not be placed in a worse position as against the mortgagee merely 
because he has obtained a decree against him. 

On appeal to the Privy Council in Amanat Bibi v. Indat Husain^ it was held 
that a suit for redemption was not barted by the dismissal of two earlier suits, one 
to establish a sub-proprietary right, the other fur possession on a statutory right. 

We now come to the class of cases to which Explanation IV refers, where all 
possible claims have not been raised in the other suit. This explanation is onlv 
applicable where the subject-matter of the two suits or issues is identical." 
In the case of Srimat Raja Periya Odaya Taver v. Kata m a Natchiar^'* the 
widow of one A sued B for possession of A’s estate, alleging that the property was 
the self-acquired property of A, and that a will relied on by B was a 


' Vinayak v. BaIu, (1896) 29 Bom., 491. 

■ Vedapuratti i*. Vallablia Valiyn Kaja, (]9(12) 25 Mad., .300, referred to in Paudu 
Prabhu v. Juje Lobo, (]99'4) 27 Mad., 49. 


■ AUahahad — The caK'S are roviowod in SiLa Ram Marlho 1^1, (1992) 24 All., 44. 
The deciaion in David Hay v llazi-iiddin, (1H97) 19 All., 292, relied upon in the 
Madras Full Bench case (supra) was therein expressly ovorrulod Followed 
in principle, Dobi Piasad i». .Tai Karan Singh, (1992) ‘24 All., 479. See also 
Muhanimad Sami-ud din Khan v. Maiinu Lai, |1KK9) 11 All., 88(1; and Dundh 
Bahadur Uai c. Tok Narain Kai, (1H99) 21 All., 2.'>1. 


Bombay— A decree f«)r redemption on default t)f decree holder to pay money decla’ 
red due by decree bars mortgagor from bringing a second suit. 

(Jan Savant r. Narayan Dhond Savant, (1883) 7 Bom., 467 ; Maloji v Sagaji, 
(1889) 13 Bom., 667 ; and Fakirapa v. Pandurangapa, (1882) 6 Bom., 7. 
Calaitta — The only decisions bearing on the point seem to be those in Roy Dinkur 
Doyal r. Sheo Gulain Singh, (1874)2*2 W.R.,C.H. I72, where a second suit was 
held Varied under 8ect.2, Act VlII of 1859 and in Siva Pershad Maity v. 
Nondo Lall Kar Mshapatra, (1801) 18 Calo., 180, whiob was a suit to set aside 
a sale on the ground of fraud. 


Madras — A seoond suit was held to lie in the following oases ; Sami v. Somasun- 
dram, (1883)6 Mad., 110; Karuthasami v. Jaganathn, (1886) 8 Mad., 478 ; 
Nainappa Chetti v. Chidambaram Chetti, (1808) 21 Mad., 18, but those may 
be regarded as overruled, by the Full Bench decision above cited. 


« Sita Ram v. Madho Lall, (1902) 24 All., 44. 

" Amanat Bibi v. Indat Husain, (1888) 161. A., 106; 16 Calc., a(N). And see 
Ltttchmipnt e. Land Mortgage Bank, (1887) 14 Calc., 464. 

" Rajendra ti. Taranglnl, (1004) 1 Calc, J., 248. 

’ Brfmab Raja Periya Odaya Taver o. Katoma Matohlar, (1866) 11 Moo. I. A.. 60. 
Simflar^ Wii^ah v« Saheeba, (166718 W. R., 807. Asgitr 0 . Numnnia (1870) 
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forgery. B alleged that the property was undivided family property, and that he 
did not rely upon A’s will as a testamentary disposition. The widow’s claim was 
decreed on the ground that the property was self-arquired. B then brought a 
suit against A to recover back possession as devisee under A’s will, and this was 
held to be barred. 

In delivering judgment Lord Westbury stated the law on this point clearly.' 

Alternative claim not raised in first suit. An extract from this 
judgment was cited with approval by the Judicial Committee in the later 
case of 'Tekaitni Doorga Persad v. Doorga Kunwari^ in which A (claiming 
as heiress of her deceased son) sued B for possession of an estatf 

Defence, that B was the heir according to the Mitakshara law, and that 

he had been installed on the gudee according to ancient usage. The 

S laintiff got a decree in execution of whic*h she entered into possession. Then 

I, claiming, under a family custom, to be the next heir in succession to A’s 
son, sued A for possession of the same property, and also for a declaration 
that on A’s death he (B) would become entitled to the property under the 
family custom. In the second CMse, the plaintiff (B) denied that he had set up 
the family custom in his defence in the previrus suit ; ihe Judicial Committee 
of the Privy Council found that he had set up the family custom in the previous 
suit, but assuming that he had not done so, he ou^ht to have done so, and his 
suit for possession wai barred.*'* 


* ** Thu result, Iherofore, was that the Judicial Conimittee, carefully 

acting, as it did throughout, in the hope and with the express object of 
preventing further litigation, recorded in its |udguieiit the faots that the 
respondent’s Counsel hod d^iUberately elected to dtsi‘Uiin any title under that 
lustrumeiit as a will, and that, therefore, its validity or invalidity beoame no 
longer material fur dooision. That being the state of the ease, wo are now 
called upon to approve of a suit, subsequently instituted by the very person 
who hoci deliberately given this character to the instruiboul, a suit fouodetl 
upon an allegation wholly eoiitradictiug what he had stated to this Court of 
Jnstioe, and insisting upon this paper as hoiiig a valiil will and testament. It 
is impossible that any such suit should be allowed bo proceed. In the first 
place, it is clear, upon the former record, that the appellant had then the 
power of relying uptm that document as being a valid will. He in efiect stated, 
or might have stated, his defence in the snils of HioK in (he altfrtiath^. He 
might first have insisted that it was an undivided property, and that, thuteforo, 
the plain ti IT in those suits h u1 no mteresl therein; and secondly, ho might 
have pleaded, dint ii it shall turn mil to be a dividetl property then my title 
arises under this Hist runmrit, and I plead and relvupmit as amounting to 
a valid duvise in my faNuur.’ When a pKintiH (bums an estate, and tho 
defendant, being in posscs.sioii, reosts that chum, ho la bound to resist it 
upon all the grounds that it is possible for him, according to his knowledge, 
then to bring forward. 'Ihe present appellant might have insisted on 
the validity of the allegod will ; but instead of doing so, when his aait 
came on to be heard and decided in tho Court of final appeal, he in effeot 
disclaimed all title under the instrument ns a will, and insisted that it 
must be regarded by the Court as not being testamentary. There would 1^ an 
end to all security in the administration of justice, if the uoarse now t&ten 
by the appellant of setting up the will wore allowed. On every groaiid. 
therefore, — first, on tho ground that the thing was in issue, and that what was 
in issue must be taken to have been decided by tho judgment ; secondly, 
upon the personal ground that the appellant having used this document 
and abandoned all right to it as a will cannot now use it for a diSerent 
purpose ; wo are of opinion that there is no doubt as to the oorreotneae of 
the determination of the Court below." 

■ Tekaitui Doorga Persul v. Doorga Kuiiwari, L. R., 5 I. A., 149; (1879)4 
Oalo.. 190. For a recent oase see Rampil Singh r. Ram Prasad, (1998 P. C.) 
27 All, 87 i and Bihari v, Bheo Balak, (1907) 20 All, 601. 

* In support of their decision, the Judicial Committee cited Lord Westbury’s 

dietum in Srimut Baja v. Katama Katohiar, (1806) ** When a pUintiif olaima 
an estate, and the defendant being in poaseasion resisu that blaim, he is 
bound to resist It upon aU the gpoonds that it is possible for him aooorditig 
tQ his knowledge then to bring forward," and Miod. on the principle laid 
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This case illustrates the distinction with which we have been dealing between 
old and new claims brought forward in the second suit.^ Dealing with B's 
further claim that he was presumptivelv entitled /o sHcaed on the mth of A. 
the Judicial Committee referring to and relying upon Ae judgment in Barr v. 
Jackson (supra p. 84), pronounced judgment as follows **As to the second portion 
of the claim, namely, whether the plaintiff is entitled to have it declared that tbo* 
deed which the widow executed in favour of Joymungul is void and invalid as 
against the reversionary heirs, the plaintiff muse prove that he is the person 
presumptively entitled to succeed upon the death of the defendant. For although 
the plaintiff is barred by the former adjudication from setting it up for the 
purpose of showing that he is entitled to possession during the me of defendant 
No. 1. he is not thereby barred from showing that uj^n her death he, if he 
survives, will be entitled to succeed her. Similarly in Woomatara Debia v. 
Unnopoorna Dassee,^ the plaintiff had brou>;ht a suit for 1,500 bii^has of land, 
alleging that they were situated outside the boundaries of her talook, but that she 
was entitled to them by virtue of having taken possession of the lands and 
brought them under cultivation. The suit was dismissed. A second suit by her, 
claiming 770 of the 1,500 bighas of lands actually lying within the boundaries of 
her talook, was held to be barred. Clearly this alternative plea should have 
been raised in the first suit. \\\ Deno Jtundhoo Chowdhury v. Kristo Monee^ 
the first suit was brought by a Hindu widow against the husband of her 
deceased daughter for possession of certain property, which had belonged at 
one time, admittedly, to the plaintiffs husb.ind She said that the defendant 
claimed to hold the land under an alleged deed of gift from the plaintiffs 
husband to his daughter (the defendant’s wife) and she alleged that the <deed 
of gift was a forgery. That suit was dismissed on the ground that the deed was 

g enuine, and the widow brought a second suit claiming the property as the 
eir of her deceased daughter. Held^ that the suit was barred. In a suit on 
a general balance of accounts the defendant omitted to claim by way of seUoff 
certain monies alleged by him in a second suit for recovery as received by 
the plaintiff on his behalf. The second suit was held to be barred.* 


Where a question has been necessarily decided in ejffect though not perhaps 
Question decided in express terms between parties to a suit they cannot 
effect. same question in another suit in any other 

form. 


. down in Gregory v. Moleaworth, namely thal where a question was neoess- 
arily decided 111 effect though not in express torma, between partiee to 
the suit, they could not raise the same question as botwoon themselves in any 
other suit in any other form.’’ 

* See Cromwell v. Sao, supra p. 83. Even in a suit raising exaotly the same claim 
as another suit the judgment in that other suit will not operate os 
Jitdicata in respect of findings on collateral matters. Bee Pahlwan Singh v, 
Risal, (1882) 4 All., 55 ; Alodhoo Ram v. Boydyanath Das, (18^) 9 W. 
K., 682. see page infra. 


* Woomatara Debia v. Unnopoorna Dassee, (1873) 11 B.lL. R., 168. Similarly 

Nirmao Singh v. Phulmsn Singh, (1882) 4 All., 06 ; Dudsar Bibee v, Shakir 
V (1871) 15 W. R , 168 ; Brojo Lai e. Khettur Nath, (1809) 12 W.R., 05 ; Sree 
Kristo V. Jovkristo, (1883) 24 W. R., 304; Shib Shunkur v. Haro. (1870) 
13 W. R., Sfo9 ; Kashoo v. Kristo, (1875) 22 W. R., 404 ; and Suadhya 
Mala V. Dabi Churn, (1881) 6 Calc., 715. ' 

* Deno Bundhoo Chowdhuri v. Kristo Monee, (1877) 2 Galo., 152. Similarly 

Sultan Ahmad v. Maula Baksh, (1882) 4 AU., 21 ; Srimtti Kamini DM 


V. Asutosh, (1888) L. R., 16 I. A., 159 ; 10 Calo., 103 ; Haii Hasara Ibrahim 
V. Hanoharam, (1879) 8 Bom., 137 ; Ananta v, Damodhar, (1089) 18 BoiU.i 85. 
r A suit to have land declared Jjmalee was dismissed! a second suit for 
partition was held to be barred. Shaikh BesharutooUah v, AJoo, (1071) 
14 W. R., 195. The eame prinoiple has been extended to mony demandc. 

Bhuggoo, (1878) 8 (Silo., 23. See Karol^rf iTiCBpttnmabal, 
(1887) 11 Bom., 100. In T. K. Ummatha e. Ohei^ Konhamed, (1082) 
4 Ma^, 808, the oases of Bheeka v. Bhuggoo, 8 Galo., 28 and Denobandhoo 
® Calo., 162 were dissentS from. See Ofardhar 0. Ihmbbai, 
(1884) 8 Bom,, 174 and kindred eases p. 

* Oligui «. Bal, (1907) A. W. N., 270. 
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In Soor^omoftee Daves v. Suddanund Mohapatter^ the first suit was bv the 
the son against his father and an intended devisee under his father's will to have 
it declared (in substancej^hat the father had no power to devise the property as 
it was all ancestral, or haa been acquired with the income of ihe ancestral pro- 
perty. The declaration was granted as to the ancestral property, but the suit was* 
dismissed as to the acquired property. A second suit against the devisee after 
the father's death to recover possession of the acquired property was barred. 

In Krishna Behary Roy v. Brojeswari^ A sued D (a putnidar) to set aside a 
putni granted by the adoptive mother of A (before the adoption of A), on ^he 
ground fhat she had only a widow’s estate. Defence, that A had not been 
adopted. C intervened and was made a defendant to contest the adoption. It 
was held that the adoption was good, but that the putni had 1>een properly 
granted. C appealed on the question of adoption but the decision of the lower 
court was affirmed and it was held, that a subsequent suit by C to set aside the 
adoption was barred. 

In Pittapur Raj v. Buchi Sii/ay^^ the first suit had been brought by 
Sittay's husband against the Rajah’s father Venkata, rliiming possession of the 
zemindary of Pittapur as the elder (adopted) brother of Venkata. The adoption 
was denied, and the suit was dismissed on failure to prove the adoption. 
Sittaya's husband appealed, but the c.-ise was compromised, and he withdrew 
his appeal ; some years afterwards he died, leaving one son who died, 
leaving his mother Situya. The second suit was brought by the Rajah, 
claiming a declaration that he was entitled to succeed to Sittaya’s son’s 
estate on her death. He based his claim on the fact that Sittaya’s husband was 
the adopted brother of his (the Rajah’s) fattier ; that the suit was barred. 

But where several independent causes of action are available a party is not 
bound to unite them all in one suit though he is bound 
Whore several causes bring before the Court all grounds of attack available 
f to him with reference to the title which is made the 

oinrsiiuit. ground of the action. ♦ So where a landlord’s suit was 


' Soorjonmoneo Davoe r. Suddanund Mohapatter, (1874) 12 B L. R , 904 ; 
20 W. R., 377. Similarly Gopinath Chobey r. Bhugwat Pershad, (1884) 
10 Calc., 697« whore the nrsl suit wa<i for possession and the sooond for 
maltkatuf. And Dokhyani Dobi v. Dulogohind Choiidhury, (1894) 21 Calo., 
430, where the question as to tho genuiiienosa of a Kabala was held to be 
Res Judioata, although no issue on this point was distinctly raised in the 
first suit. 

^ Krishna Behari Roy u, Brojenwari, (1875) L. R , 2 I. A., 283 ; 1 Calc,, 
144. Similarly Gobitid Cliunder v. Tariik, (1878) 3 Calo., 145 ; Bemola 
Sooudury v. Panohanun, 3 Calo, 705; Ram Krishna v. Vithal, (1891) 15 
Bom , 89 ; and Toponidhee Dhirj v, Sreoputty, (1880) 5 Calc., 832. 

* Sittapur Raja v. Buchi Sittaya, (1885) 8 Mad., 219 ; L.R , 12 I. A., 16. Similarly 
Tokait Ram Chuiider v. Madho, (1884) L. R., 12 1. A., 188; Venkatadri 
p, Peda, (1887) 10 Mad., 15 ; and Baloharabers v, Ashootosh 
Dhur, (1880) 7 O. L. R., 308. See also Balkishau u. Ki|^an 

Lai, (1889) I All., 148 p. 157 ; Kamini Devi v. Ashuteah Hooke^, 
(1887) Ci. R., 15 1. A., 159; 16 Calc., J03 ; Dinkar v. Hari, (l«Bm 
14 Bom., 205. ^ Nobo Doorga v. Foya^Buz, (1875) 1 Calo., 202. A fenad B 
for the rent of a^tni talook for the year 1871. Defenoe, abatement of Ra. 
156 on aooount of eviotion from a portion in 1865. Decree for amomife olaimod 
by the plaintiff leu Rs. 42 per bigna. JSfckf, barred. Similarly, Bnuun Ijdl 

V. Ohunder, (1879) 4 Gale., 686 where the question was as to the amount of 
land held by the tenant ; Jeo Lai «. Surfuu, (1882) 11 C. L. R., 48d, where in 
the first suit (for enhancement) the plaintiff’s evidence waa diabeltevedt 
Venkataohalapatl v. Krishna, (1890) IS Had., 287, where In the first unit the 
relationship oi landlord and tenant waa held to ozist i but had the Qonrt 
refuted to deoido tho mattere raised bv B in the flret ani^ the eeeond enit, 
would not have been barred. Kanai v. Saafai, (1881) 6 Oau • ^7 ; Boghoo- 
nathv. Juggut, (1881) 7 Oale., 214; Mobamok v. SheoOobiiid, (IW) 10 

W. R., 01 ^ere the qouMoii in dispute was reserved ; andOirdw v. Daya- 
bbaii (1884) 8 Bom., 174 1 V&kar Bec^arjt e. Pahahl, (1800) 14 Bom,, ZU 

Ayyui in Alittiii O. (1884) 7 UnfL, 204 ; Mohabir 
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dismissed on the ground that no tenancy was made out a second suit to eject the 
defendant as a trespasser was held to be maintainable.^ 

In Girdkar v. Dayabhau^ A sued B for possession of certain land alleging 
that he had let B into possession under a written lease, which lease had been 
determined. Defence, a permanent tenancy at a fixed rent. The letting relied 
on by the plaintiff was not proved and the suit was dismissed. A was allowed to 
bring a second suit, claiming possession of the land as the owner thereof on the 
ground that the specific rights on which the plaintiff relied in the two suits were 
different and would have to be proved by different evidence. 

Previous Suit basis of second suit . — A second suit on the same cause of 
action as another suit will not be barred where the state of facts found to exist 
by the judgment in that other suit forms the basis of the second suit, the other 
haying been dismissed because it was wrongly framed or premature.^ So 
where the Court found a state of facts, which would have entitled the plaintiff 
to relief had he framed his suit properly, a second suit claiming that relief has 
been held to be maintainable.^ 


Towari w. Pui bluM), 12. C. W. N.. 202. Thure may have been no obligation 
in the first suit to take tbo ground urged in the seoond suit, Kliirodamoyi 
V. Bagala (1906) 4 Calc. L. J., 402. 

' Khater v. Sadruddi, (1007) 34 Calc., 922 ; see Dataiam n. Ram Krishto, (1866) 
9 W. K., 594 ; Kadir Buksh v. Gnlam Ali, (1868) 9 W. R., 900. Iti Ananda 
Paliyil, (1882) 5 Had., 9, the plaintifT sued hitt tenant D and B'h alleged 
under-tenant C for poHseHsidii. Cj» defenco was that he wan in possession 
as tenant of D and not of B, and the suit was dismissod as against him. 
Held, that a seoond suit for possession against C and D was not barred. 
Plaintiff brought a suit fur rent against defendant, who denied that he was 
the plaintiffs tenant and pleade<l that a third party was his landlord The 
rent suit having been dismissed, the plaintiff sued both the defondant and the 
third party for a declaration of his title and for recovery of rent from the 
deleimant. Held, that the suit was not barred by res Judicata. Dwarka- 
nathv. Ham Chand, (1H99) 26 Calc., 428; 3 Calc. W. N., 260 ; foil: in 
Nilya N, Saikar r. Ram Karaiii Das, (1902) 6 C. W. N., (16. In Shridhar 
Vinayak v. Narayun Daboji, (1874) 11 Boni. H. C. Rep 224 ; a suit for 
ejectment was held to bo no bar to a subsequeiit suit iis mortgagor to redeem, 
followed in Naro Bavaiit r. Raiiichaiidrii, (1889) 1.3 Bom., .326; Achilla ?^ 
Aohuta, (1898) 21 Mad., .3.3. See also (iirtlhar Mariordas o. Dayabhai, (1884) 
8 Bom , 174 ; and Kilo Rum Chandra v. (lovind Ballul, (1886) 10 Bom., 24. 
Where the first suit was upon a januibnudi for rent and the second for 
measuretuenl and abatement (Raghoonath Mundul v. Jnggut Bundhoo Buse, 
(1881) 7 Calc., 214 ; 8 (>. L. H., 393) ; where the first suit was fur rent at a 
certain rate, the second for onhaucomoiit after notice ; tiopee Mohun Mazum- 
dar r. Hill, (1878) 3 Cnlc , 789; seo also Ekram Mundul i’. Halodhur Pal, 
(1878) 3 Calc., 271. Where the first suit was brought to recover property 
under an agreement, the HeOond to enforce a right of inheritaiioo to the same 
property’, Sadu v. Baiza, (1880) 4 Bom., .37 ; sec aUo Lakhsinan c. Hamcharidra 
(1881 ) 5 Bum., 48; KuHliiiiath v. Ham Oh and rn Copinnth, ( 1883) 7 Bom., 
408 ; Multu Chotti v. Mutton Oielti, (1882) 4 Mad., 296. 

* Oirdharv. Dayabhai, (1884) 8 Rom., 174. For similar decisions see Gobind ti. 

Afzul, (1883) 0 Oalo., 426 ; Musammat Nowsha v. Usarao. (first claim under a 
will, second as heir, allowedi (1875) 7 All. H. C., 00 ; Sadaya Pillai v. 
Chinni, (1878) 2 Mad., 352 ; Muttu Chetti v Muttan Chetti, (1882) 4 Mad., 
296 ; Shridhar v. Harayan, 1 1 Bom. H. C., 224 ; 8heo Ratan Hiiigh v. 
8heo Sahai, (1884) 6 All., 358; Allniini u, Kimjusha, (1884) 7 Mad., 2Mi 
Nureeii} v. Borandy, (1870) 25 W. R., 208 ; Kilo v. Goviud, (1886) 10 Bom., 
24 ; Kandunni v. Kattamma, (1886) 9 Mad., 251 ; Amanat t>. Imdad Hoseiu, 
(1888) L. H.. 15 I. A., 106 ; 15 Calc., 800 ; Karo Balvant v. Ram Chandra, 
(1889) 13 Bom., 326 ; Zamorin of Calicut v, Narayab, ('899) 22 Mad., 328. 

* Bm notes on '* finally decided ” ir^ra. 

* Varathayyangar v. Krishnasami, (1887) 10 Mad., 102 and Ramkristo v. Nemy 

Chum, W.^, 1804, p 110. In Watson o. Dhonendra, (1878) 3 Calc., 6, the 
first suit was for use and occupation, the seoond for rent under a lease. In 
Skivram v. Narayan, (1881) 5 Bom., 27 and' Konnerrav v, Qurrav, ( 1881 ) 5 
Bom., 589, the firet suit w*i lor posse^siqu, tho spoond for partitl^. Iq 
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PTesli cause of action, — The cases in which the question whether the claim 
in the second suit was identical with that in the prior or other suit are dealt 
with under .the hesL^Wng of ^^/tientity of subject mattetf <) 2 'infra. 

Suits upon a different Claim — Comin}( now to the second class of suits 
referred to by Field J. in Cromwell v. Sac (p. 8o supra) we find that they may ^ 
rouffhly divided into two classes, according to the ar|*uments employed to 
exclude them from the operation of the section. 


I. That the matter in issue in the suit or issue beint' he^rd was only 
incidentally or collaterally in issue in the prior or other suit. 11. That the 
matter in issue in the second suit IS not the sime matter as was directly and 
substantially in issue in the other suit. 


I. Where the Court comes to a finding upon an issue, which is not 
_ ^ , necessary to the decision of the suit, such finding 

Collatoral findings do cannot be relied upon, even if inserted in the decree^ 

Judicata*^*^^ operate as Res judicata in a subsequent suit wherein 

Mich issue is again raised.'* 


A.nd where a decree is couched in general terms, the extent to which it 
ought to be regarded as Res Judicata can only be determined by ascertaining 
what were the real matters in controversy.- In order to effect this, the 
pleadiiigs'** as well as tlie judgment^ in the other suit must be looked at, and 
It has been laid down in a Privy Council case^* that to support the plea of Res 


Ohoonenlal c. Mmiiioo (]87<M 13 \V. R., 343, the first suit was fur posienion, 
the second to set aside a haIo in execatiun. In Naro e. Ramehandra ( 1880) 
13 Bom., .3'ifi, tlin first suit was to redeem, the second to eject. See also 
Slieorai i:. Rajooomar (I8S3| 24 W. U., 23, and Amir v. Nathu (1880) 8 All., 
306. First, <slnim of periiianeiit tenure disallowed, second, claim to an allow- 
anoe not indivntn . Mima r. Kariiavan (1607) 30 Mad., 203. See notes 

under “ finally decided” infra. First, suit for possession, second, suit for 
possession subject to redemption of mortgiige debt, set up by defendant and 
hold to exist in the first suit, Ziiiat uii nissa v, Hajan (IDiK'i) 27 All., 142. 

' (Ihola V. Sankalohand (1H94) IH Bom., 567 : Bhib Charan v. Raghu Nath (1895) 
17 All., 174 ; Ismail Khan v. ITari (/liaraii (16(t5) 9 C3alc. W. N., 60. If the 
matter in is.suo in the soeuiid suit has only been incideiitsllv or collaterally in 
issue in another suit the second suit will not be barred. Tiie leading case is 
Barrs e. .Jackson, aupra and sec Ih>orgn Prosad Singh v. Kniiwari, sicnra In 
Niamut Khan r. Phadu Btildia (18K1 ) 6 (/ulc., 3l9, the first suit was fjandlord 
V. Tenant for enhaneetnent of rent. The Defenco was {a") no notiue, (ft) the 
rent is not eiihanceablo. The tVnirt found for the Defendant on (o) and for 
the Plaint iff on (ft) the suit being disiiii^Hed on the question of notice. In another 
suit for eiihannenient, aft^*r notice had been giiren,,tlie dofoiidaiit was held to 
bo precluded by the finding in tbo uther suit from raising the defenco that 
his rout was not eiihnnceable. This docisiun is no longer followed, for the 
question of enhancement though pnt in issue and hoard and determined in the 
first suit was not directly and Kubstaiitially in issue, since the dvoroe was not 
based on the finding as to eiihaiioemeiit but was made in spite of it. Tha- 
kur Magundeo v. Midiadeo Singh (1891) 18 Calc., 647. See Concha v. Concha 
(1886) 11 App., Cas at p. 552 and Kan Bahadur Siugh v, Lucho Koer (1885) 
11 Calc., at p. 306 : See also Muttukumarappa v, Arumuga (1884) 7 Mad., 
145; Anusuyahai V. SakharaiD (IK83)'7 Bom., 464. Jardine r. Owarkanath 
(1871) 14 W. K., 412. Mohan Lall v. Ram Dial (1880) 2 All., 843 ; Patheram 
G. J. in Jainaitunnissa r. Lutfunnissa (1885) 7 All., 606; NundoLallo. 
Bidhoomukhy (1886) 13 Calc., 17 and 24. Ghursobit v. Bamduc (1880) 6 
Calo. 923, Modhusudun v. Brae (1889) 16 Calc, 800. ^ 

* Amriteswari Debt v. Seory. of State (1897) 24 Calc. 504 ; 1 Calo. W. N. Si49; see 

lalasutram v, Bommadevara (1905) 29 Mad., 42. 

* Robinson v. Bhaleep Singh (1879) il C. D. 798. Houstoan v. Marquis of 

Sligo (1885) 29 0^. D. 448. 

4 Kali Krishna v. S'eory* of BUte (1889) 16 Calc. 173 ; L. R, 15 I. A. 186 ; Sir 
Raja R%a Lakshmi Kantaiyammi v. Inuganti Rajagopa (1898) U R. 25 1. A. 
lS;2 0alo. W.N, 837. 

* Ulna Kurratulain Nasbat-ud^dowU (1905)'9 Oalo. W. K. 938» 
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Judicata on this ground the proceedings in the former suit must be m evidence. 
A judgment passed in the previous proceedings, showing what the Judge 
understood to have been the question for decision is not sufficient as the 
Court must be able to say for .tself that the matters in issue in the suit were in 
issue in the other proceeding. 


In Shivram v. ATarayan^ the first suit pioceeded on a previous partition 
which was admitted by the defendants, the only dispute being as to whether 
the portion claimed by the pliintiff had been allotted to him. l%e Court found 
that no partition had taken place and dismissed the suit but it was held that 
a subsequent suit for partition was not barred. 


Suits for rent. The decision of title in a rent suit does not opginte as 
Judicata where such question was raised incidentally only,* but if the 
finding on that question was in fact the basis of the decision in the rent suit, 
it will bar a subsequent suit laising the same question for a different purpose. 


ludentity of Subject Matter.— The plea tii Res Judicata has been frequent 
ly raised in cases where the two suits were not brought in 
M^ter of two suits respect of the same subject matter, and the rule upon 
not identical. this point is that it is the matter in issue and not the 

subject matter of the suit that forms the essential test of 
Res Judicata.* The applied. As to orders in execution, etc, which are binding 


* Shivram w. Narayan, (18K1 )5 Bom 27 ; and see Konerrav i«, Gurrav (1881) 6 Bom., 
589. In Sheoraj Rai t- Kashinath (18851 7 All. 247. the matter 
in lesuo in the eecoiif] suit was raised by tho defendant (also 
the defendant in the first suit) in his written statement in the 
first suit, but had no hearing on the claim made by the plaintiff 
therein. See also Gooroo Churn Bnia Nath (1883) 24 W. R., Ill ; 
Thakore Becharji v, Pujaji (1890) 14 Bom. 31. The decree in a suit 

g ave the plaintiff an unreetrioted right to the property olaimed by him, 
at in the judgment on which that deoreo was based, it was stated that the 
defendants wore entitled to certain rights in respect of tho property decreed 
to the plaintiff. ^ No application was made to bring the decree into con- 
formity with the judgment and the deotee as it stood was affirmed in appeal. 
neld, that the defendants, as plaintiffs m a subsequent suit between the 
same parties relating to the same property, could not plead the finding in 
their favour in the judgment as constituting ffes Judicata in the face of the 
clear wording of the decree. Indrajit Prasad w. Richha Rai (1893) 
15 All., 3. 

■ Srihari v. Khitish Chunder (1897) 24 Calc. 669 ; I Calc. W. N. 609 ; Dwarka- 
nath r. Ram phand (1899) 26 Calc 428 ; 3 Calc. W. N. 256 ; referred to 
Sahadeb v. Ram Rudra Haidar (1906) 10 Calo. W. N. 820. Nityanunda 
Harkar v Ram Naraii. Dass (1902) 6 Calc. W. N. 66 ; Mohommed Afsaruddin 
V, Deerch under (1882; 8 Calc. 470, and sec p. 93 infra. Bee Rajendra v. 
Tarangiiii (1904) I Calc. L. J, 248. 

• Rodha Madhubt; Moaohur (1888) L. R. 16 I. A. 97 ; 15 Calo. 756 ; Kasiewar 
V. Mohondra Nalh (1899) 25 Calc. 136. See aUo Kartik Chandra Pal v. 
^idhM Mandal (1886) 12 Calc. 563 ; Bemola Soondury v. Punohanun (1878) 3 
Calo. ; Pranriath SaiuWal t». Coomar Sandyal 2 C« L. R. 38 and 

Gobind Chunder o. Taruok Chunder (1878) 3 Calo , 145. 

The Allahabad High Court in determining undSer Seo. 19 Aot 
V of 1881 whether certain persona were entitled to letters of administratidtt 
with the will annexed, construed the testator’e will. The teetator’s widow 
who had ansnooessfally opposed the grant of Letters of Administration «ued 
111 the 24 Pargonas for the oonstruction of her husbiuad^s wilL that the 

application for Letters of Administration was not a suit that the 
on the ocmstniotlon was only inoidental so the seoond suit was not baltaal 
Anmmoyi e. Mohendia Nath, (1803) 20 Oalo.» 888. 


Adepti^. A plaintiirs alleged adoption was decided not to be a ftot 
and the suit was deoreea on other grounds. AfshI, no ifes 
cm the question of adoptiem ae he oould not haviMOmsaled ftom t he deci- 
sion of the first Court im^is point. Whm iK> opinldif^e mmresced in the 
iKsemw suit as to the oon^uotiem of a dOomm the^SpUtoq thecMii 

ti MmL, Ml, Bw iriM Runm «. StothMutHMw, ^Ml) U Itod., SU. " 
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matter in issue in a suit is quite distinct from the subject-matter.^ thusl 
in a suit for a certain piece of land if the whole question of the plaintiff’s title ift 
raised and decided, the decision would be conclusive between the parties as to 
every portion of land held under the title.* The same identical question must 
have come in question already in a Civil Court- of competent 'jurisdiction, have 
been controverted and finally decided. And this must appear from the record ; 
an estoppel cannot be founded on a notice of claim for restitution of money 
where the notice does not specify the nature of the claim.^ 

Recurring HabiWics.—XTi cases of a recurring liability the general rule of law 
may be thus stated. Wj|},erc a recurring liability is the subject of a claim, a 
previous judgment dismissing the suit upon findings which fall short o( going to 
the very root of the title upon which tne claim rests, cannot operate as Res 
Judicatil but if such previous judgment does negative the title itself, the plaintiff 
cannot re-agitate the same question of title by suing to obtain relief for a subse- 
quent item of the obligation.* 

Suits for rent. — Where in a rent suit the judge tries and gives judgment on 
the question wh it is the yearly rent ?” and m ikcs th it the foundation of his 

‘ 8eo 8itanath v. Basadeb, (191)5) 2 Calo. L. J.. 540. 

* Nund Kiahore v. Huree Porshad, (tK70) 15 W. R , 04. Tho leading decision on 

this point is Pitcapur Raja v. Buohi Sittaya, (1885) 12 1. A , 16 and see 
Sundhya Mala V. Dabi Churn, (1881) 0 Calc., 715; Atlanta Bata Charya v. 
Damocthar, (1889) 13 Bom.i 25, where a decision as to one piece of land was 
held to be Res Judioata in a subse<|ueiit suit for anotlier piece of land. See 
also Ohandi Prasad v. Mahoiidta, (1901) 2.3 Alt. 5 ; Dirgaj v. Kali, (1907) 34 
Calc., 406. In Ram Chundcr r. Kashco Mohun, (1874) 21 W.R., 57, A sum B 
and C (B*b judgment-debtor) for a declaration that property attached by B 
was part of A which A tiinU had purchased from C. Dismissed on the ground 
that A held bcnami for C. Then U bought the rest of the turuf from C and 
sued A and C, for possession. Held, A not barred on the question of title. 
See also Kali Krishna Tagore v. Secretary of State for India, (1889) 16 Calc., 173; 
L. K. 15 I.A., 186. In Moni Hoy c. Raj Duusee Kcioer, (1876) 25 W.R., 393, A 
sued B for possession of laud. Decree for plaintiff on the ground that the 
boundary line of the village showed the land to be in A’a village not in B’s. 
A sued B for possession of other land and it was held that the determination 
of the boundary line in tlie former stii'j was only conclusive ns to the land then 
in dispute. In Moro v. Narayan, (1887) 1 1 Bom , 355, A sued B for possession 
of waste land claiming nnaora grant in general terms of all the lauds of the 
village and obtained a decree. In a subsequent suit by A v. B for possession 
of the cultivated lands of the village, held, that B was not debarred from 
disputing A’s title. 8ee also Buoa Russooloe v. Ooma Moyoe, (1899) 12 W. K., 
525 and Gopee Muhun r. Hilia, (1878) 3 Calc., 789. Where a female heir 
sued to set asido a sale held in execution of a decree for arrears of rent obtained 
against her, it was held that a subsequent suit brought by the reversioner 
for recovery of possession of the immoveable property sold was not barred, 
as the previous suit was for the recovery only of the limited estate of the 
female heir, while the ButMie((aout suit was for the recovery of the absolnte 
estate vested in the reversioner-^Brajalal v. Jiban Krishna, (1889) 20 Calo., 
285. 

■ Persoiam Oir, v. Narbada Qir, (1899) 3 Gale., W, N., 517« 

* Narayana e. Gopalabrisuna, (1903) 28 Mad., 855« 

* Balkiahan v. Kiahan Lai, (1889) 11 AIL, 148, and see Hukm Ohand’s Code of Civil 

Proo. p. 127. In Pahlwan Bingh e. Risal, (1882) 4 All., 55 the fint suit waa 
for four instalments due on a bond with interest from the date of the |Kmd« 
Itofenoe, interest only ran from date of default. Deotee for plaintiff. jSeeoirtl 
•uit for other iMtalments and interest from date of jbond. ffsM, demdaiit 
was not at liberty to raise the contention that intereet only ran from dato 
of default i and see Ohandi Pvasad e. Maharajah Mahendra, (IBOl) 23 All., 
5. A suit for maintenanoe agaiust a father does not bar a ieoond suit agaliMt 
au atder brother after the father’s death, where the malutenanoe Is oUined 
in a ^^cent right. Ahmad Boeein v. Nihaluddln, (188S) 9 CalQ.« 945 ; L. R.. 
10 LA., 45. Foe nesh suit raising an issue as to aoopaiite over period 
eubmoeatto totittB^eeeRoy MieKnrDayale, l^eo Ghuliift^ Stngbt (1874) 
82W.B»178. 
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Judgment, that decision is Res Judicata between the parties on the question as to 
the rate of rent^ but unless that question is clearly in issue the decision will not 
so operate.* 

Questions of law— In determining whether a matter is lies Judicetia 
by reason of a previous judgment, the question is not whether that 
judgment was right, but whether it did or did not finally decide tho 
matter in issue.* It is immaterial whether the decision is or is not sound law,^ 
or that it has been disapproved in a later case by a higher authority.* An 
erroneous decision on a pure question of law in a previous suit^may operate as 
Res Judicata,^ But it has been held that when a decree has been set aside on 
appeal no issue determined by that decree can operate as Res Judicata even if 
tne Appehate court disposes of the case on other grounds.^ 

In a former suit — See note to Explanation I p. 105 post. A Full Berlth of the 
Allahabad High Court* has held that the rule of Res Judicata contained in the 
corresponding section 13 of Act XIV of 1882 applied et)ually to appeal and mis- 
cellaneous proceedings us to original buits. Applying this rule in the case of 
two separate appeals from one decision three judges of the same Court held that 
a decision in the first heard appeal operated as Res Judicata in the other appeal.* 
It was obseived in this case that the section was not exhaustive, and although it 
did not cover the case in terms, the general principle of Res Judicata should be 


' Bakfihi t*. Nixamuddi, (1893) 20 Calc., 50.>, and Hurry Behari Bhagat v, Parguii 
Ahir, (1892) 19 Calc., 050. Aa to the otfec't of a decree for oeeHes consult 
Ricketts V. Kamoswar Malta, (1901) 28 Calc., 100, and Beni Pershad Koeri 
V, Haj Kumar Chowbey, (1902) 6 Calc. W. N., 589. 

* In Balaram Mondul v. Kartiok Chandra Roy, (190(1) 4 Calc. W, N., 101, 
it was held that a decree obtained in a previous suit for rent by an ijaradar 
does not operate against the tenant as Res Judicata on the question whether 
the rolatiou of landlord and tenant exists in a subsequent suit for rent brought 
by the superior landlord. The decision in that suit, where the * rate of 
rent was not in issue, does not operate as Res Judicata in that subsequent 
suit acainst the tenant as regards the rate of rent. And following the rule 
laid down with regard to recurring liabilities see notes supra the pre- 
vious decision in a suit for rent cannot operate as Res Judicata in a sutMe- 

3 uent suit where the amount of rout subsequently accrued duo is in issue, 
otindro Mohun Tngorc r. Shumbbu Cliander, (19(H1) 4 C*dc. W. N., 43. 
In a previous suit llic defendant contended that he was not liable for the 
entire rent as part of the land was in the pliiintiirs possession. Ho failed, 
and the decree was given for the lull amount claimed. The defendant had* the 
land measured, adduced evidence and ciideavuuied to raise the same defence in 
a subsequent suit. There was no allegation that the rent had been altered in 
oonsequoooi* of anything that had happened since the previous decision. IJ&fd 
that it did nut operate as Res Judicata, the Court nut having doritiitcly decided 
the area of the land in the defendant’s possussioii or the annual rent payable 
therefor: — Nilmodhub v. Brojunatb, (1894) 21 ('alo., 236; soo Uajenura ?’. 
Tarangini, (1904) 1 Calc. L. J., 248. 

• Parsutam Gir v. Narbada Oir, (1809 P. C) 3 Calo. W. N., 517. 

* Pliundo V. Jangi Nath, (1893; 15 All., .327 dissenting from Parthasaradi r. 

Ghinna, (1882) 5 Mad., 304. 

* Gouri Koer V. Audh Koor, (188I-) 10 Calc,, 1087. 

* Rai Churn Qhose v. Kum id M. D. Ohaudhuri, (1897) 1 Oalo. W. N., 687, re- 
viewed on another point (1898) 25 Cal., 571 :2 Calo. W. N., 207 and tee 
p. 104 post 

* NiWara v. Nilvara, (1882) 6 Bom., 110. 

• Balkiahanv. Kishan Lai, (1889) 11 All., 148 and see Gumrajammah v, Ven- 
kata Krishnama, (1001) 24 Mad., 850. 

* Ram Lai v. Chhabnath, (1800) 12 AU., 578. But the decision of an issue in pne 
of two suits tried together which is not appealed against cannot operate as 
Res judicata on an appeal from the other salt, Abdul Majid v. Jew Narain 
Matho, (1889) Id Oalo., 288. See Panohanada e. Vaithluata, (1006) 20 Mad., 
838, and Mariamnissa e. Joynab, (1900) 83 Calo,, 1101 ; 10 0. W* N., 084 ; 4 
Oalo. L. J., 140. 
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as m judicata although not expressly within the terms of this section see p. 104 
ittfra. 

Between the same parties under whom they or any of them 
claim litigating under the same title. 

A matter transacted between one set of persons ought not to ^ be allowed 4o 
adversely afifect a third party^ but it is only just that persons claiming through 
or under parties to previous proceedings should be bound by the decisions there- 
in so far as they affect the subject matter of their claim.® The same rule pre- 
vails to admit in evidence documents which would be admissible against persons 
through wfiom a party derives Ins title ; they cannot be excluded on the ground 
that they arc res inter alios actae.^ 

So it was laid down in the **Shivaganga case ”* that a decree against a 
Hindu Widow, in the absence of fraud or collusion, binds the reversionary beirS| 
and conversely a reversion6r is entitled to the benefits of a decree obtained by the 
widow.* The rule in the Shmi^ani^u case applies equally in the case of a daughter 
governed by flindu Law.*^ A decree against the •‘Kuita” 
^ Oases in which parties of .'i Mitakshara joint family may bind the whole family,^ 
ill soconil suit hold to decree against a tenant for I'fe may bind the 

be privies. estate.** Similarly a decree against a Shebait® or 

Karnam'® or vatan holdei^ ^ is binding on his successor. When a suit is brought 
by a Trustee to recover trust property, a second suit by any other trustee will be 
barred.'® 

A decision for or against a man in a representative character will not operate 
as res Judicata against him when litigating in his own name or in some other and 


‘ Rw iiger aliw %ctat dlteri nocere mn Met, 


• Hoe Field’s £v. 6th Kd. 570. 

■ Rani Srimati v. Khaje.idra nath Singh, (P. C. 19l).i) 9 Calc., W. N., 74. 

♦ Katama Naohiar v Rnjah of Shivaganga, (180.3) 9 Mno. I A., 54,3 ; 2 W. R. P. C., 

31, followed in Diirgagati r. Suurabuii. (19U0) ,3.3 Ualo., 1001 ; see Chandhuri 
tf. Both Raghubar, (1905) 7 B.im , L. H. 912; Miihainmad 7«. Hasan, (1907) 
31 Bom., 14.3. See also Hand Mumar r. Radha Kuan, (1876) 1 All., 282 ; 
Pertabnarain r. Tiilo-kinath. (1H85) 11 Calr., 186; L R., II I.A., 197; 
Nobill Oh. Chakravarti 7’ Isaiir Oh Chakravarti, (1868) 9 VV.R., 605. 


” Aruriohala v. Panchan iiida, (1885)8 Mad., .348. 

• Harinath 7>. Mothur Mohan, L. R., 23 1. A , 183 ; (1894) 21 Oalc*. , 8. 

^ Narayun v. Pandnrang, (1881) 5 Bom., 685 diatiiiguisheil in Ram Narain v, 
I ishoshur, (1888) 10 All., 411 ; Initadooree against some roverBtonore does not 
necessarily bind thorn all, Ohiddn Singh v. Durgadei, (19(K)) 22 All., 382. 

■ pertabnarain v, Trilokinath, (1885) 11 Calc., 186 ; L.R 11 1, A., 167. 


• (lolabChand i’. Prosunno Gooinare, (1878) 20 W. R., 86, on appeal to P.C., 23 
W.R., 253. Tulsidas v. Bejoy Kishoro Shonie, (1902) 6 Oalc., W.N., 178. A 
decree against a benamoedar will bind the real owner, Khub Ohand v. 
Narain Singh, (1880) 3 All., 812; Nand Kishore v. Ahmad Ata, (1896) 
10 All., 69; Gopi Nath Ohobey v. Bhagwat, (1884) 10 Oalo., 697; 
Shangark v. Krishnan (1892) 15 Mad., 26? ; Ravji v. Mahadev, (1808) 
22 Bom., 672. See also Prosonno Oiomar v, Koylas Chunder (1863-7) 
B. L. R., F. B., 759. As to the effeot of a decree against the Kacai^a- 
van of tarwad, see Thenja v. Ohimmn, (1884) 7 Mad., 418. Ittiaohan v. 
Velappan, (1885) 8 Mad., 484 ; Komappan Nambiar v. Ukkarau Nambiar, (1894) 
17 Mad., 214 ; Shankaran v. Kesavan, (1892) 16 Mad., 0. See however San- 
karan v. Parvathi, (1889) 12 Mad., p. 434. 


Venkayya v. Saramma, (1889) 12 Mad,, 235* 

It Radhabai V. Anantrav, (1885) 9 Bom., 103; see also Sreemati Kamini DeM 
Ashtttoth Mukerji, L. R» 15 I. 150 ; (1889) 16 Oalo. I08. 


Kesbavan, (1888) 11 Mad., 191, 
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different capacity.^ A decision against one member of a joint family suii^ to 
recover his own share will not bar a suit by a Receiver 
Cases in which parties in the name of the whole family to lecover the whole 
held not to claim under property^ nor a subsequent suit bv another membctr 
parties to Srst suit. of the family.^ When the plaintiff had first sued the 

defendant for possession as Trustee, they were allowed 
io sue again with the consent of the Advocate*General for the appointment 
of Trustees and delivery of the property to them. A decree against a 
lessee does not bind the lessor within the meaning of this clause*. Areveiue 
auction-purchaser is not bound by a decree obtained against his predecessor,* 
nor is an auction purchaser bound by the decree under which he purchased.* 
A decree against a re:<istered tenant will not bind the real owners unless 
he claims through that tenant.^ A decision against a decree-holder will 
not bar the iudgmen^debtor in subsequent proceedings unless it be showp 
the decree-holder so represented him in the fir»t suit as to make him a party 
to the proceedings.* A decree against wrong-doers in their individual capacity 
relating to a public property binds neither the property nor the community inter- 
ested.* A son in a Hindu joint family when suing as such does not claim under 
his father within the meaning of this clause, as he obtains his rights in the family 
property by birth, rights enforceable even against his father.^* A decree will 
not bind an infant not made a party by a duly constituted guardian even though 
an intention that the suit was for his benefit be proved.^ ^ 

It has been said that the words ^*‘under whom they or any of them claini^ 
should be interpreted as if they were followed by the words a title arising 
subsequently to the commencement of the former A decree against a 

mortgagor will not bar a mortgagee whose title arose prior to the first suit.^* 
And a purchaser of land cannot be estopped by a judgment in a suit against his 
vendor, commenced after his purchase.^ * 

The principle of m judicata has no application where both tjie parties to 
the second suit claim under the same party to the first suit,^* and as we have 


^ Field's Ev. 6th Ed. 671. The Zaminder of Pitkapiiram v. The Proprietors of 
the Mutta of Kolaiika L. K., 6 1. A. 200 ; (1878) 2 Mad., 23 ; Raj Kunwar v. 
Inderjit Kunwar, (1870) 6 B. L. R. 586 ; 13 W. R., 62. 

* Juggunath v, Hugg, (1869) 1*2 W. R., 117. 

* Jo^endro v. Fanindru, (1871) 14 Mcx). I. A., .307 ; nor does the principle of res 

Judicata apply to sucoesiiive suits for redemption by different members of a 
joint Hindu family, whero titles are separate and independent, biindar Lai v. 
Chhitar Mai, (1007)29 All., I; (1990) A. W. N., *242. 

* bbaikh Wahid All v. Nanth Tooraho, (1875) 24 W. R , 128, and leo 2 

B. L. R. F. B., 73. 

* Radha v, Rakhal, (1886) 12 Calc., 82 p. 84. 

” Gadadhur v, Radha, (1907) 34 Calo., 868. 

^ Ram Naraiu v. Ram Coomar, (1885)11 Calo., 562. 

* Shivapa v. Dod Nagaya, (1887) 11 Bora., 114 ; soo also Guruva v. Subbarayudu. 

(1890) 13 Mad., 366. 

* Sadagopa v. Rama, (1907) 30 Mad., 185 ; 5 Calo. L. J., 506 ; 11 Oalo. W.M«, 585. 
Ram Narain v. Bisheshar Prasad, (1888) 10 All., 411, followed in Sandar Rai 

V. Chhitar Mai, (1007) 29 All., 1, (1006) A. W. N.. 242. 

Ob^ndhri «. deth Raghubar, (1006) 28 All., 1 ; (1006)2 Oalo., la J., 413 } 
(1006) 10 Calo., W. K., 115. 

Per Mahmud J« In Sitaram v. Amir Begaum, (1886) 8 AU., 824* 

Sita Ram ^ Amir Braam, (1886)8 All., 324; Rambrohmo u. Banal (1882) 
11 C. Ii. »•» 122. Where a mortgagor assigns after obtaining a iecRree for 
redemption, see Karathasami v, Jaganatha, (1886) 8 Mad. 478; RdWl^nkur 
o. Sbeo Golam (1874)22 W. R., 172, and Ohndasambfu. MwargiWf (1832) 
16 Bom., 243. 

** Joy Chandra Bannerlee v. Sraenath ObaUerJee, (1006) 32 Calo., 367 
L, J. 23, follotmim Mohunt 1^ Nilko^ Dewani (1000) 

BT M 288 

** V/thiUi^v/ViJiqwthMiiiMl, (1083)6 MM.i 43. 
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sjsen a finding betwreen co-defendants which is not necessary for the determina- 
***** ** *^* judicata.^ A finding on an issue between the plain* 

tiff and some other parties to the first suit will not bar a suit by the same plain* * 
tiff against those defendants who were not concerned in ur by that issue.* 

Probate.— Section 41 of the Evidence Act sets out concisely and definitely 
those judgments in rem which amount to conclusive proof in any subsequent suit.* 
A grant of probate is conclusive proof of the title of the executors and of the 
genuineness of the will admitted t o Probate &o long as the grant remains unre- 
voked but .the refusal of a grant does not bar a subsequent suit by the applicant 
to establish his rights under the will.* Similarly a grant of letters of administra- 
tion to a defendant in preference to the plaintiff is no bar to a suit by the plaintiff 
to <tetermine his rights of inheritance.* A will held not to be a forgery may 
be impugned in a subsequent suit as invalid.^ 

The only judgment that can be put forward in a Court of Probate in 
support of a plea of res Judicaia is a judgment of a Court of Probate* and-tha 
proceedings fnust be put in evidence.* 


In a Oourt of jurladiotion competent to try euoh subsequent 
suit or the suit in which such iraue has been subseqaently ridaed.— 
The leading case on this subject is Mussamai Edun v. Aiassamul Beekan^^ 
wherein Sir Barnes Peacock laid down the rule that the two Courts must be 


* Bapu V. Bhasani, (1808) 22 Boni., 245. Bub 00 defendants are bound by 

essential findings as in Venkayy a v. Narasammat (1888) 11 Mad., 204. Sm 
also liadhari v. Kelu, (1892) 15 Mad., 204 ; Oiisaf ?*. Darga (1907) 30 Mad., 
447 , and Kandiyil v. Zamorin of Calicut (1006) 20 Mad , 515. As to a person 
no* a necessary party being bound hy a decree if he does nob apply to be 
dismissed from the suit, see Collier v. Walters, L. R., 17 Eq., 252. 

* Mallui Kunwar v, Imam-iid-dtn, (1005) 27 All., 59. 

* See f ield^s £v. 0th Ed. pp. 180, 181 and the Judgments in Kanhya «. Radha, 

(1867) 7 W.R., 338, and Jogendro v Funiiidro, (1872) 14 Moo. I. A., 367. 

* Komal Lochun v. Nil Rubtiiii, (1879) 4 Calc., 360. No conviction for property 

can bo had in a criminal Court so long as the grant remains UDrevoked. 
Manjanali r;. Ramdas Shome, (1900) 4 Calc. W. N., 176 (notes). 

* Ganesh Jagannath v. Ram Chandra, (1807) 21 Bom., 56.3. 

* Jagannath Prasad v. Raujit Singh, (1898) 2.5 Galo., 354. See also Arunmoyi 

Dasi V. Moheudra Nath, (1893) 20 Calo , 1888. The legatees under a will 
may bring a suit to shew that a decree against the executor has been 
fraudulently obtained ; Ahmetlbhoy v. Vulleebhoy, (1882) 6 Bom., 703 ; 
Coueha V. Coiieha, 11 App. Cos., 541. 

^ Thaiidavan v. Valliamma, (1892) 15 Mad., 336. 

* Ohinnasami v« Harihavabadra, (1803) 16 Mad., 380. 


* <Kurrutulain v. Nazhal-ud-dowla, (1906) 33 Calo., 116 ; 9 Calo. W. N., 938 ; 
7 Bom. L. R., 876 and see (1905) 1 Calc. L. J., .594. 

Mt. Edun V. Mt^ Beehan, (1867) 8 W. R., 175. For siinilaT decisions soo Goura 
Coomaree r. Bengal Coal Co. (1870) 13 W. R., 129 ; Chunder Narain i*. Pritha- 
nund, (1860) 12 W.K., 290 ; Inayat Khan v. Rahmat (1878) 2 All., 97 ; Manappa 
V, McCarthy, (1881) 3 Mad., 192 ; Run Bahadur Singh v, LUoho Koer L.R. 12 
X. A., 28 1 (1885) 11 Oal^ 201 ; followed in Khetter K. Mittqr v. Qinei^ra 
N, Roy, (1898) 8 Oalo. W. K., 2^ ; Goknl Mandar v. Ppdmanand SingL 
(1908) » Calof, 707 1 6 Gale. W. N., 825 ; Bihari v. Sheo Balfdl, (1907?% 
All., 601. Where A ened B and C on a joint and severil . prnipiisory note, 
and the claim was decreed againat C, but dismissed against B on the , grouna 
of want of JnrisdiotioD, a subsequent suit on the note sgaiXMt B was not 
harnd, Sreetam Hitter v. Nobin Kristo» (1874) 22 W. 290. A sued B 
in l^e MoousifiTs Court for possession ol' a heuae. O who M«iNren*ff and 
was mads a defendant olaimaff the house under a deed of g^ 4f Hhat and 
other prmciy. The suit wee dieosiesed in the Cbuitoflsetlfmtanse^but 
deoreed In ap|^. . 0 then su^ A in the Suhoidinate JiU^pfiOourt (the 
MowwUft y *»gg?PWt 

ea in tiie oeeu oi g^l ueiai ehii siMf eiaun to tne wnhio one not to 
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Courts of concurrent jurisdiction, and that ** in order to make the decision of 
one Court final and conclusive in another Court, it must be a decision of a Court 
. which would have had jurisdiction over the matter in the subsequent suit in 
which the first decision is given in evidence as conclusive.” 

The two Courts must have concurrent jurisdiction as regards the pecuniary 
limits as well as the subject matter,^ and the extent of the jurisdiction of 
course depends on that of the Court in which the first suit was instituted* at 
the time the first suit was brought* so that for the purposes of this section a 
rise in the value of the subject matter after plaint filed need not be considered 
oven though the Court ceased to be the proper Court to try that suit so far as 
pecuniary jurisdiction was concerned. 

The plea of resiudicata should be given effect to if the Court, which 
passed the decree in the first suit is a Court of jurisdiction competent to try 
the second suit, irrespective of its inability to entertain it owing to the existence 
of another Court with preferential jurisdiction.^ 

Right of Appeal.— Explanation II, newly added to this Code, definitely 
settles a point on which the High Courts differed'^ under Act XIV of 1882, 
sect. 13, and in determining the question of ** competence ” it is no longer 
necessary to consider the right of appeal from the Court in which the ** other ” 
suit was tried. In considering the jurisdiction of a Court to entertain any 
particular suit, the nature of the claim and the matter involved therein are to 
be looked at : the defence raised is immaterial to such an inquiry.* 

Ponsent of parties.— The consent of litigants cannot give a Court juris- 
diction which it does not enjoy, ^ but it seems that a party may in some cases 
be estopped by his acquiescence in earlier proceedings.^ 


the other property was ren judicata^ Pathuma v. Salimamma, (1885) 
8 Mad., 83 ; not followed in Shibu Hour v. Baban, (1908) 12 Calc. W. N., 359. 
(See also Ramdayal v. Janxidas, 24 Boin., 456. On an application 

for execution of a decree, the Court is not competent to try finally whether 
the applicant is the legitimate son of the deceased decree- holder, and a 
decision of the qviostion on Hiioh application will nut prevent its being raised 
in a subsequent suit— A budounissa t;. ^emorfM>ni8Ba, (1877) L. K., 4 I. A., 75. 

* Misir Raghubar V Shoo Baksh, (1883 ) 0 Calc., 4.39; L. R.» 0 I.A., 107; Run 

Bahadoor v Lucho Koer, Httpra, L. R. 12 1. A., 23 ; (1886) 11 Calo., 291 ; 
Pathuma V. Sali mamma (1886) 8 Mad., 83. Bharasi Lai r. Sarat Chandra, 
(1800) 23 Calc., 415; Hassu r. Ram Kumar, (1894) 16 AIL, 183;Ciriyav. 
Babapathy, (1906) 20 Mad., 65. 

■ Mahomed v. Boer Chunder, (1882) 8 Calo., 470 ; Bholabhai r. Adesang (1885) 0 
Bom., 76; Oovind v. Dhondbarav, (1801) 16 Bom., 1U4 ; Vi^ilinga v. 
Vithilinga, (1802) 16 Mad., Ill ; Pangav. Unnikutti, {\W\) 24 Mad., 275, but 
see Bankaran v. Krishna, (1893) 16 Mad., 456. Bee also Bhibu Rout v. ]^ban 
(1008) 12 Calo., W. N., 350. 

* Gopi Nath Chobey v, Bhagwat, (1884) 10 Calc. 607, Raghunath v. Issur 

Ojmnder, (1886) H Calc., 153 ; Kuiii Amma v, ^man Meuoii, (1692) 16 Mod., 

4 Qhulappa v. Ragharendra, (1004) 28 Bom., 338. 

* Jiaollah v. Inu Khan, (1806) 23 Calc., 693 ; Rai Charan r, Kumud Mohun, 

(1808) 26 Calc., 671 : 2 Calo., W. N., 207 : Raja Simhadri v. Kamschandruda, 
(1004) 27 Mad., 63 ; over-ruled in Aranassi r. Noohammul, (1006) 20 Mad., 
106 ; Bholabhai v. Adesang, (1886) 0 Bom., 76. 

* Fields £v. 6 Ed. 670 ; Chandra Kumar Mandal v, Bakir Aii Khan, (1868) 0 

w. B., m. 

* Govt, o! BomUy v. Ranmal Siugji, (1869) 6 Bom., H. C, Rep., 242 ; Qneen o. 

Bholumth Bon. (1877) 2 C»lo.,%. 

* Bndimo Iloyee Dnnia v. Anand Ch. ChatUrjee, (1874) 22 W. R., 120 : Kandath 

MMmi «. Neelnneherayi., (1876) 8 Mad., H. C. Rap 14 ; and om Fidd’a Ev. 
eth Ed., 669, 670. 
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The rule in England is that nothing shall be intended to be out of the 
s. jurisdiction of a superior Court, but that which speci- 
** ^ appears to be so and nothing is intended to be wi- 

^ ’ thin the jurisdiction of an inferior Court but that which 

is expressly alleged. 

A party, who relies upon the decision of an inferior tribunal must be pre- 
pared to show that the proceedings were within its jurisdiction^ and this rule 
has been quoted and followed in India.^ The Chartered High Courts and 
the Chief Courts of the Punjab and Hritish Burma are probably the only Indian 
Courts, which may be regarded as superior Courts in applying this rule.^ 


Declaratory Decree. — For the purposes of jurisdiction the value of a 
suit for a mere declaratory decree must be taken what it would be, if the suit 
were one for possession of the pioperty.* Where in a suit for enhancement of 
rent, the plaintiff failed to prove notice of enhancement but the Court enquired 
into and gave a declaratory decree as to his right to enhance, such decree indeci- 
sive of the right in a subsequent suit for enhancement of rent of the same tenure.^ 
Where a person having previously obtained a decree declaratory of his title sues 
his co-sharer, who is bound by the decree, to recover arrears, the previous decree 
operates as res judicata reg.irds the title of the plaintiff.*' The dismissal of a 
suit fur the declaration of plaintiffs right to receive rent from a tenant of a portion 
of an estate cannot be pleaded as an estoppel in a suit to establish plaintiffs 
general right as proprietor of the whole estate.^ 


Revenue Courts. — The finding of a Revenue Court on a matter 
reserved by the legislature for their decision will operate as res 
judicata in a Civil suit subsequently brought in a Civil Court,® but in proceedings 
of a civil nature such as a suit for a declaration of proprietary right, the decision 
of a Court of Revenue on a question of title cannot omit the jurisdiction of the 


* Peacock r. Bell, 1 Saunders Rep. 74 ; (losset v. Howard, 1(1 Ad anil E. Q. B. Rop. 

:i«59 ; Stanton v. Stylos, 5. Weis Ilur and (^. 678. The jurisdiction of an 

inferior Court if it do not plainly appear may be inferred by fair and 
necessary intendment, /a rr Commissioners of Calcutta, 1 Duul. 6G6. 

Queen r. Nahadarp (roswami, Peacock C. J. ; 1 B L. K. D. Cr,, The 

(7ourt must be able t<i judge of this for itself, the judgment in the other suit 
is not siitBcioiit. Mirza Karratulaiii n. Nuxh.it-ud'dowia, (1006) 0 Calc., 
W. N., 038 ; and see Hupra. 

■ See Field's Ev. (ith Ed. 500. 

* (ianapati v. Ohatbu, (IS89) 12 Mad,, *223. But see Venkataraghava r. Rangamma 

(1802) 15 Moil., 408. 

- Nuffor Chundor Paul i». Poulson, (1874) 12 B. L. R., 53. 

** Dulahh Vahuji r. Bansidhar Rai, (L885) 9 Bom., 111. 

^ Kisheiidhun Bhookto Polly, (IHiiS) 0 W. H., 461. 

■ Such as, a question under sects. 106 or 107 of the Bengal Tenancy Aot, VIII 

of 1885, B. C. Ookhul e. Judu Nandun, (189()) 17 Calu., 72, but see Seory. of 
State r. Nitye Singh, (1894) 21 Calo., 38; Rain Antar Singh v. Saiiuman 
Singh, (1000)27 Calc., 167; Joypal Dhobi e. Palukdhasi Dos, (1898) 2 Calo., 
W.N., 401 ; Durga Clmran u. Hstem Maudal, (1902)6 Calc. W.N., 2.38 ; and for 
earlier eaeeB refer to Amir Singh v Naimati, (1887) 9 All., 388 ; Kaghava e. 
Rajgnpal, (1888) 0 Mad., 39 ; Lodhi v. Ishri, (1884) 6 All., 296 ; Amrit e. 
Balbir, (1884) 6 All., 68; Mahip v. Chotu, (1883) 6 All., 420; Radha «. 
Salik Rai, (188.3) 5 All., 248 ; Waair v. Cauri, (1882) 4 All., 412; Har Sahai 
e. Maharaj, (1880) 2 All., 294; Shimbhu e. Bachoha, (1870) 2 All., 200; 
Batoshar v. Faix-ul. Hasan. (1883) 5 All , 280 ; Gaiigaram e. Beni, (1886) 7 
All., 148 ; Tika Ram e. Khuda Yar, (1885) 7 All., 191 ; Venkatiuihalapati 
1 ). Krishna (1890) 13 Mad., 287 ; Har Charan r. Har Shankar (1894) 10 All., 
464 ; Udsari v. Maoauliffe (1896) 18 All., 56 ; Tarapal v. Ram Ratan, (1893) 15 
All., 387 ; Sheo Narain r. Parmeshar (1806) 18 All., 270 ; and see Gokhul 
Sahu V. Jodu Nuudun, (1890) 17 Gale., 72 1. A decision by a Settlement 
Offloer under the Bengal Tenanoy Act that certain lands were held under a 
money rent was held to bar a civil suit for a declaration that they were held 
on a produoe rent. Brahmanunda e. Aijnn (1906) 1 Calo., L. J., 810. 
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Civil Courts to decide the same question.^ And this rule api 4 iei even where 
the decision was necessary for the disposal of the proceedings before the 
Revenue Officer.* 

Diemisaal of a suit by Mamlatdar,— A possessory suit filed in the 
Mamlatdar’s Court was dismissed by the Mamlatdar on the meHts. The 
plaintiff tlureupon filed another suit under s. 9 of the Specific Relief Ac^ I Of 
1877, in a Civil Court, which allowed the decree and passed a decree in bis 
favour. Held^ that having regard to sec. 18 of the Mamlatdar’s Courts Act 
(Bombay Act 111 of 1876) the Mamlatdat’s decision could not operate as 
res judicata.^ 

Oivil Oourt’ajurisdiotion under apeoial Aots.-— An award as to the 
apportionment of compensation under Act X of 1870, sec. 40 is final and binding 
on the parties in whose presence it is passed,^ but a decision under sec. 39 Of Act 
X of 1870, is not in respect of the title to portions of the property 
not taken up under the Act.* The dismissal of an application under sec. 63 of 
the Administrator>General’s Act, II of 1874, for an order for the payment of 
money,* and the dismissal of an application under sec. 55 of the National 
Debt Act, 1870, for the transfer of stock^ will bar a subsequent 
application. Otherwise, where an application for the guardianship of a 
minor is made under Act XI of 1861* the decision would not prevent a regular 
suit for recovery of possession of the minor. ^ 

^ An order Btrikin£[ off a petition under aeo. lO.*! Bengal Tenancy Aot does not 
operate as in a suit for rent, Naaarulla v. Amiraddi, ( 1 (K) 6 ) 3 

Cfalo., L. J. 13.3, Ram Kishon v. Raja Ram, (1904) 26 All., 4^; Vandit 
Kardar v. Meejan Muidha, (1894) 21 Calo, 378 ; Karmi Khan v. Brojonath 
DaB(1895)22Calo. 244 ; Gunti Kunware. Gudri (1903) 25 All., 138. See 
also on thia point Huree 8unker e. Kristo, 24 W. R., 164 ; 15 B. L. R., 238 ; 
Sukhdaik «. Karim, (1880) 8 AIL, 621 ; Naaaralla v, Amiraddi (1006) 3 C. L. 
J. 133 ; Kurban AH e. Jafer AH (1901) 28 Calo., 471 ; Mobmtit Jaggannath e. 
Chandra K. Basu (1901) 5 Calo. W. K. 121 ; Dharni K. Lahiri erOaber All 
Khan (1003) 30 Calo., 339 ; 7 Calo., W. N. 3.3 ; and see also Gokul Mandur e. 
Podmauund Singh (1902) L. R. iO 1. A. 196 ; Hiralal Mukerjee «. Preroa- 
moyeo Dabi (IM.5) 2 Calc., L. 9. 306 at p. 310. The decision by a Talukdari 
Settlement Ofiirer even though it went to the High Court on second appeal is 
no bar to the same proooediiigs in a regular suit, Malahhai e. Sarsangjai 
(1906) 30 Bum , 2*20 ; 7 Bom., L. R., 821 ; and seo Tirbhuwati «. BAiuesnar 
Baksh (1906) 28 All., 727 : Mohesh Prasad v. Raujor Singh, (1905) 27 All. 163. 
In the North Western Provinces an entry in a revenue record which is based 
solely on tho fact of pussession cannot operate as reBjudicaia on a question 
of title subsequently raised in a Civil suit ; Kaliani v. Rassu Pande, (1898) 20 
All , 520. Ill Madras the decision of a question of title by a revenue Court 
fk merely incidental, and is no bar to fresh suit on title in a Civil Court ; 
Rama V Tirtasami (1884) 7 Mad , 61 ; Cangaraju v. Kondireddiswaroi 
(1894) 17 Mad., 106. A zemindar distrained for rent under the Rent 
Recovery Act IShfl, Thereupon, the tenant filed a summary suit under 
that Act in tho Revenue Court, and the distraint was annulled on the 
ground that the zemindar had not tendered a proper ji>o(faA as required by sec. 
7 . The zemindar then sued in the Court of ^e District Munsif to reoover 
arrears of rent. I/eldf that the question of the propriety of the po/iah was 
not res Judicata; Rangayya v. Katnam (1887) 20 Mad., 392. 

* Rani Kishori v. Raja Kara, mpra, 

* Ram Chandra Balaji v. Nursinhacharya ( 1900 ) 24 Bom. 251 . 

* Nilmonoe v. Rambundhoo, (1879) 4 Calc., 767 

* Nobodoepv. Brojendro, (1881) 7 Calo., 406; Mohadevi v, Neelamani, (1897) 20 

Mad., 269, compare Ram Chunder v. Madho, (1886) 12 Calo., 484 t L. R. 12 
I. A. 188, where the first decision was passed in the ordinary Juri^iotion of 
a Civil Court. 

* Smith ti. Secretary of State (1878) 8 Calo., 340. 

7 May, in re, 28 0 . 1 ). 516 . 

* Nehalo v. Nawal ( 1876 ) 1 All., 428 . 

* Krishna v. Reade, ( 1886 ) 9 Mad,, 81 . 
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An niitry of a record prepared under sec. 108 of the Land RevenM 
(Bom. Act V of 1879) by the .survey Officer describing certain lands as kAoH is hr 
force of sec. 17 of the KKoti Act (Bom. Act i of 1880) conclusive and final 
evidence of the liability thereby established, and shuts out the evidence of a 
prior decision under 8ec.4o of the Evidence Act otherwise relevant (as proof of 
nsjudica/a) whereby a Civil Court adjudged the land to be dhara,^ 

A Collector’s decision under .Sec. 13, Act III of 1895, as to whether lands are 
the emoluments of an office operates as res judicata."^ 

Under Act VIII of 1876 (B.C.) a suit is maintainable in the Civil Court to 
determine a question of right and title ; it is not barred by Sec. 149 cl (rf) of that 
Act. 

Speoial Coarts.— Where a suit was dismissed in the Agency Court at 
Vizagapatam and the dismissal upheld by the Governor of Madras in Council 
on the ground of political expediency the Pi ivy Council held that no such 
consideration could bar the plaintiffs legal right to htve his rights determined 
by a Civil Court.* 

Small Oattae Oourts. — Are not Courts of exclusive jurisdiction and the 
consent of parties cannot give them jurisdiction to decide questions relating to 
immoveable property.* 

Orimioal Oourt0.-*!Mo fact found proved in a Criminal Court shall on 
that account be taken to be proved in a Civil Court.® The finding of a Criminal 
Court that A had abducted B is not ret judicata in an action for damages brought 
against A by B’s father.® The adjudication by a Magistrate that a street 18 a 
highway does not bar a regular suit to declare it is private property but his 
decision* as to possession under sec. 530 of the Code of Criminal Procedure is 
final.® When a High Court directs that criminal proceedings be taken against a 
party to a suit before it for perjury or forgery,, the High Court has no power on 
an appeal being preferred against that decision to direct that such proceedings 
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disposed of on some preliminary point. Thu« where the first suit brought by 
the assignee of a mortgage, was dismissed for want of notice under section 132 of 
the Transfer of Property Act the plaintiff gave notice and sued again. His 
claim was held not to be ret jud/caia.^ But where the matter has been 'heard 
and determined in a suit, a party thereto cannot evade the provisions of \his 
section in another suit for the same relief by the allegation that he was prevented 
from producing evidence in the first suit.^ ^or can a party question the validity 
of a decree to set aside which he might have brought a separate siiit^ or of an 
order dismissing an application from which he might have but did not appeal.^ 

And a consent decree^ is just as binding on the parties thereto as a decree 
passed after a contentious suit. 

Where a matter has been heard and determined and a decree obtained by 
the plaintiff, which owing to his own fault cannot be executed^ or execution of 
which is barred by limitation^ a subsequent suit will not lie. ' 

award have boon held to amount to rett judicata i Vyankateah v. Sakharam, 
(1897) 21 Bom., 468. Soe also Wazeer Mahton v, Chnni Singh, (1881) 7 Calo., 
727 ; and Krishna Panda v. Balaram, (1806) 10 Mad.. 200. 

' Kamireddi V. Subarroddi, (1880) 12 Mad., 500; Bitto Kunwar v. Kesho P. 
Misr, (1807) 10 All., 277 ; L.H., 24 I.A., 10 ; 1 Calc. W.N., 265. Thus, where 
a regular suit under O. XXI. r. 63 has been dmmissod un the ground that the 
attachment complain«*d of had l)oea removed, a second suit 00 the title under 

0. XXI. r. 0.1 after and in consofiuence of a soootid attachment, will not be 
barred — I^shinath v. Hamchandra, (1888) 7 Bom , 408 and aee Ibrahambhai v. 
Kabulabhai, (1889) 13 Bom., 72. Where, on rennlnd none of the parties 
appeared on the day fixed for hearing — Kughounath v. Kam Coomar, (1870) 
14 W. R., 81 : or where the first suit was clismiHsed under sec. 27 Act VIll 
(B. C.) of I860 — Hrindabun Dhununjny, (1880) 5 Calo., 240 [as to the present 
law see Ramdhun v. Ram Kumar, (1890) 17 Calc., 920] or under sec. 10 cl. 2 
of tho Court Fees Act'^Muhammod v. Nabiau, (1886) HAIL, 282; or for 
detault in paying fees, but not under sec. 158 — Saheb r. Mahomed, (1890) 13 
Mad. 510 ; or under see. 102 — Chand Koer u. Partab Singh, (1888) Iw. R., 15 

1. A., 156; or under sec. 381 — ^Kungrav v. Sidhi Mahomed, (1882) 6 Bom., 
482 ; Hariram f’. Lalbai, (1003) 26 Bom , 037. Or nundoinder of parties — 
Pursun V. Purnanuiid, (1874) 21 W. R., 272 ; or for multifariousnoss — Futteh 
Singh V, Luchmee Kooar, (1870) 21 W. R., lO.*; ; 13 B. L. R., App., 37 ; or 
beoauso the liability for rent was not joint but several ^-Tiiaadhari v. 
Bisflondro, Marsh, 418 ; or because the property sued for was wrongly des- 
cribed in the plaint — liamireddi v. Subbareddi,' (1880) 12 Mad., 500, or where 
the first suit could not bo made — Sheo Sagar v. bitaram, (1807) 24 Calc., 616 ; 
L. R. 24 1. A., 50 ; 1 Calo. W. N., 297 ; or where the first suit had been dis- 
missed for want of succession-certificate —Pathoperumal r. Miirugaiid, (1895) 
18 Mad., 466, the subsequent suit was not barred. See also Nanda v, ]ir>no- 
mail, (1886) 11 Calc., 644 and the cases cullected under WatHon e. Collector 
of Rajshah^^o infra. Neither ie thero any bar whon the other suit was dis- 
miesed in the defendant’s absence, the plaintiff adducing no evidence. Bee 
also Hira Lai v. Dirya, (1906) 10 Calc., W. N., 209, and id 839. 

* Watson V, Collector of Rajshayo, (1870) 13 Moo. I. A., 160 ; 12 W. R,, P. C., 

48 ; see also Sahadoo v. Nokhid, (1871) 15 W. R., 573; Venkataohalam v. 
Mabalakshmamma, (1887) 10 Med., 272 ; Kartik Chunder v. Sridhar, (1886) 12 
Calo., 663. 

* Banii Lai v. Ramji Lai, (1898) 20 AIL, 370. 

* Nobi Mohammed v. Jwala Persad, (1905) 27 AIL, 148. 

* Nicholas v. Asphar, (1897) 24 Calo., 237 ; Lala Shib Lai v. Gouri Persad, (1898) 

2 Calo. W. N., 174; Lakshmi Bhatikar v. Vishnuram, (19<X)) 2^ Bom., 77. 
But an agreement in compromise of a former suit outside tho scope of that 
suit not will operate as res Puma v. Panohkari, (1907) 6 Calo. L. J., 

16 . A deoree on a compromise described certain land as held by the judg- 
ment-debtor on a permanent tenure, and in execution proceedings he was held 
barred from maintaining that they were of oocupanoy tenure — Basdeo v, 
Jttllram, (1905) A. W, N., 128. 

* Hossein Buksh v. Musund, (1872) 18 W. R., 260. 

^ Ram Tal v. Ram Narain, (1870) 2 AIL, H. C.» 882. Ram Saran v. Chatar Singh, 
(1901)23 AIL, 466. 
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' Bxparte decree. —An exparte decree is a final decree,^ ind in the absence 
of fraud or irregularity is as binding for all purposes as a decree in a contested suit.* 
Some doubt seems to have arisen owing to a misapprehension of the decision in 
a Scotch Appeal reported as Jenkins v. Robertson.^ The House of Lords there 
held that a compromise and consent decree in a right of way case could not bind 
the public at large, although by the law of Scotland one person is> allowed to 
represent the public in such an actioif, and the result of a contested action is 
binding on the public. This decision was followed in Keshava v. Rudran^ 
where the^irst suit was decided on the plaintiffs oath with the defendant’s con- 
sent. The Scotch case has been considered and explained in the English Court 
of Appeal where a judgment by consent or default has been held to be as effec- 
tive as an estoppel between the parties as a judgment in a contested case.* 

In Madras it has been still more recently held that as between the parties to a 
suit a decree arrived at after taking an oath on a question of fact is a final 
adjudication.* 

The principle of Res Judicata has been held to apply to a case in which 
the plaintiffs first suit was partly gone into and then dismissed for default.^ 

Fraud.— It was hell under Act XIV of 1882 that the corresponding 
section did not bar a suit to set aside an ex-parte decree on the graund of 
fraud where the plaintiff has not appealed against an order rejecting an appli- 
cation to set it aside.* 

Jurisdiotion.— Where the first suit has been dismissed on the ground 
of jurisdiction, the second suit will not be barred even though the 
plaintiff might have given the Court jurisdiction by obtaining a certificate under 
the Pensions Act of 1871^® ; or by applying to the High Court or to 
the Collector, 

Nominal Party ; no Belief.— And where in a suit for redemption It was 
held that A was not a necessary party and under no obligation to make a defence^ 
this decision did not bar a plaintiff claiming through A following the property^* 
(18), and the same rule applies if the party is merely nominal, against whom no 
relief is asked.^* Where a suit was brought against two defendants, and the 

* Modhuaiidun v. Brae, (1839) 16 Calc., 300. 

” Baiohunder Maniokya v, Hurrish Oh. Daa, (1878) 3 Calo , 383. ' 

■ Joiikina e. Kobertann, (1806-9) L. H., 1 H. L., Sc. App., 117. See O’Kinaaly's 
C. P. Cudo, 6lh Ed. 78 and Field’s Ev. 5th Ed. 

* K<)shava V. Riidran, (1882) 5 Mad.. 239. For situilar decisions see Thenju w. 

Chimnu. (1884) 7 Mad., 413 ; Nilrnoney 8ingh v. Heera Lall Das, (1881) 7 
Calc., 23 ; Bhagiuath v, Rim Loohan, (1882) 8 Calc., 275. 

* In re. South Amerioan and Mexican Co. (1895) 1 Ch. 37 oited in Nicholas v. 

Asphar supra, 

* Ahmed v. Moidin, (1901) 24 Mad., 244. 

7 Rama v. Mohesh, (190.5) 9 Calc. W. N., 679. 

” Pran Nath v. Mohesh Chandra, (1897) 24 Gale., 540 ; followed in Ram Narain 
Tewari v. Shoo Bhmijan, (1900) 27 Oalc., 197 ; and Dwarka Prasad v« 
Lsohoman Das, (1890)21 All., 289. 

* Ram Gobind v. Mungur, (1883) 13 0. L. R., 83 ; Lakshman v. Ramohandra, 

(1881) 5 Bom., 48 ; Bhukhandas tf, Lallubhai, (.1893) 17 Bom., 562 ; Baban 
V, Nagu, (1888) 2 B)m., 19 ; DuUabh v. Narain, (1887) 4 Bom. H. C., A. C., 
110. 

Putali V, Tulju, (1879) 3 Bom., 223. 

Saba V, Kama, (1887) 3 Mad., H. C. 376. 

Pattaravy AndiinnU, (1870) 5 Mid. H. C., 4l9. Bat see Hari v Ganpatrav 
(1883) 7 Bom., 272. 

Puttappa V. Timmaji, (1890) 14 Bom., 176. 

Rahmubhoy v. Turner, (1800) 14 Bom., 408 ; (1803) 17 Bom , 341 ; Balambhat 
V. Narayanbhat, (1001) 25 Bom., 74 1 Rsm Daa v, Vasirlsaheb (1901 ) 25 Bom., 
580 ; Surjoram v. Barhandeo, (1905) 1 0a)-3. L. J., 887. 
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liability of onfl only was determined, and a decree given agaioit him, a second suit 
against the other defendant was held not to be barred.' Where the name 
of the intervenor in a suit was ordered to be struck off the recordi but by 
mistake was not, a subsequent suit by the intervenor will not barred 
nor will a subsequent suit be barred where the decree in the first auit expreasly 
reserves all. questions between the intervenor and the plaintiff in the seccmd 
suit.® 

Review.— The dismissal of an application for review will bar a suit to Mt 
aside the decree on the same grounds> 

Appeal. — No issue in a decree which has been set aside can operate as 
res judicata ® but an appellate judgment operates as an estoppel as regards 
all findings of the lower Court, which though not referred to in it are necessary 
to make the appellate decree possible.® 

QuestionOKOf Law.— After some conflict of opinion, it has been held 
that a decision' in a previous suit on a question of law, even if erroneous, may 
operate as res judicata in a subsequent suiv and this seems in inconsistent with . 
the dictum that a point of law can never be ns judicata^ See note (7) infra and 
p. 94 asfte, A point of law is no doubt-always open to re-argument, but the mere 
fact that the decision of a competent Court was founded on an erroneous view of 
the law does not affect its validity as evidence in subsequent proceedings.* 

Interlocutory orders and orders in ezeoution*prooeedliig.— 
Theib do not come within the language of the section but in some cases the 
doctnne of res judicata is applied.* Such orders, are, if not appealed frb^ 
Grinding on the parties to the suit in all subsequent prdceedinga m that spit, 
on principles analogous to those of res judicata strictly so called. Thus Use 
dismissal of an application under O. IX r. 13 will bar a suit to . git. aside a 
decree apart from proof of fraud'* A decision declaring (though .erroneous) 
vthat an application for execution is not barred by limitation is final, if not 
appealed from" and a construction put upon a decree in execution-proceedloga 

' Shib Nath V. Nobo Kisien, (IS70) 21 W. R., 189. ! ^ ‘ 

” Kalee Coomar V. Fran Kiihore, (1872) 18 W. B., 29. 

* Mobaruok v. Qobind, (1872) 18 W. B., 6t. See also Ksnat v. Sashi Bbtyan, 

S fi Galo., 777 ; Boghoonaih v. Jaggutbandhe, (1^) 7 Cklo., 214 ; 

&r V. Dayabhai, (18M) 8 Bom., 174 jimt see Sokh Lai o.' l^ikki, (1889) 
11 All., 187. Ae to the effect of a decree against the wrong party, see 
Webb V, Wrights, 8 App. Cas., 818. p. 821. 

* Bam Oopal v, Praeanna, (1905) 2.Cla!o. D. J., 508 i 10 Gale. W. K., 021 ; and 
see Furan v, Neodat, (1907) 29 All. 2l2. 

• Nilram v, Nilram, (1882) 16 Bom., 110, 112. 

* Narayanan v, Kannamai, (1905) 28 Mad., 888. 

* Bai Churn v. Kuroud Mohdii, (1807) 1 Calc. W, N., 687 ; Bichnu Friya v. 
Bhaba Sundari, (1001) 28 Calc., 318, diMenting from Parthasaradi v. China 
Krishna, (1882) 6 Mad., 304, and distinguishing Gharoan Lai v. Bapubhai, 
(1807) ^ Bom., 660, where it was said that a point of law can never be 
resjiidicata ; followed Gopa t*. Sami Boyar, (1005) 28 Mad., 617 ; Chinnunisa 
V, Shyama (1006) 0 Calc. W. N., 466; see contra Padmanand v. Badhe 
(1006) 0 Calc. W. N., 460 ; Koyyanna v. Dassy, (1006) 20 Mad., 226. 

'* Phttndo V. Jangi Nath, (1803) 15 All,, 327 see also Qouri Koer v, Audh Koer, 
(1884) 10 Gale., 1087. 

• 11 LA. 17; 29 Calc., 707. 

Niadar v. Baunak, (1907) 20 All., 608 ; (1007) A. W. N„ 101 ; and see Furan 
. V. Sbeodat, (1907) A. W. N., 31. 

'' Hungal Fershad Diohit v. Orija Kant, (1882) 8 Gale., 51 ; L. R , 8 L A, 188 ; 
followed in Baja Tbakur Barhani v. Musafar, (1005) A. W. K., 207 i 
Manjunath v. Venkatesh, (1882) 6 Bom., 54; Bfaer Singh «. Daye Bam, 
(1801)13 AU., 564 ; Sheoraj BiDgb v. Kameshair Nath, (1002) 24 All., 282 
followed in Muhammed v. Nusaiiar, (1006) A W. N., 287 i.Bendey Karim w 
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is bindingi and cannot be set aside at a later stage of the proceedingr^^^ 
but the effect of the previous order will be confined to the point actnallv 
contested.* There is no res judicata if the objection to execution and the applf* 
cation for execution are simply dismissed for default.* Where an applicattoA 
for execution is allowed to be withdrawn the matters in dispute are not heard and 
decided, and there is, therefore, no res judicata,^ A decision in an execution 
case that a judgment-creditor cannot sell certain properties withdht bringing a 
Separate suit does not bar his attaching them in execution.* If a jadgment- 
debtor allows joint decree-holders to take out separate execution, he cannot subse- 
quently object that the application was not in accordance with law.^ A legal 
representative of a deceased judginent-det4or who has allowed proceedings to 
proceed against him for some time, and has paid part of the decretal debt is 
estopped from pleading that the decree is incapable of execution against him.* 
Where an interlocutory order in execution properly so-called has not been made, 
and Court merely declined to entertain the application, a subsequent application 
will not be barred.* When a Judge has issued a sale-certificate, his successor 
should not decide that the order was illegal,^* and although a Judge cannot 
return an order for discovery made by his predecessor, be cau issue new orders 
according to circumstances. 

BzplaaatiQn I. ^This explanation was inserted by the Select Committee 
who considered the final draft Bill and was intended to remove a conflict of 
authoilty as to the meaning of the expression ** former suit*\ See note to In a 
fmer suit '' p. 94 supra, 

Explanation XI.— See p. 98 ante, 

Stalplanation III.— See p. 82 emti, 

H xplanatlon IV.— Under the corresponding provision in Act XIV of i88i 
(aqct 13 ExpL 1 1) the Calcutta High Court held that the explanation did oot apply 
where the subject-matters of the suits were different^* Thus in a rent suit a 
defendant might raise the plea that the plaintiff was a henamidar altboiigh he bad 

Bomash Ghander, (1883) 0 Galo., 65; bat see Bholanath Dass Prafnila 
Nath Kuodtt (1001) 28 Calo., 122 ; See also Seory. of State v, Bsrlrijoy L. 

10 1. A., 60 s (1802) 10 Calo., 812 ; Hira LaU v. Dwija (1005) 10 CMo, W.N., 200; 

^ Kali Mundul v. Kadar Nath, (1880) 6C.Ii.R , 215 ; Hurrav. Jugboundlin (1888) 
6 dale., 2C^ ; Ram Kirpal v, Rup Kaari, (1884) 6 All., 2M ; 11 1.A., 87 t 

Venkata Narasimha v. Papammah, (1806) 0 Mad., 54; Peareth e. Marriott, 
(1888)22 Q. D, 182; Subbarama Ayyar v. Nagammal, (1001)24 Idad*, 6^ 

Banl Rim o. Naohumal, (1885^ All , 102 ; L. B., 11 1. A., 181. 

^ Budane. Ramohaudra, (18^ 11 Bom., 537 ; Dinkar v, Haii, (180(>) 14 Bonu* 
200 ; and sea Deo Kisben v, Mnsi^ (1880) 8 All., 172. 

* BholanaOi Des v. PrafulU Nath, (1001) 28 Calc., 122. 

" Hari Ganesh, v. Varauna Bai, (1800) 23 Bom., 35a. See also— when an appU- 
oation for exesution was dismissed in oousequenoe of neither parly appearing 
at the hearing — Bhola Nath v, Profulla Nath, (1001) 5 Calo. W. N., 80. 
Qnanaiuhal v, Parrathi, (1802) 15 Had., 477 ; Krishna Bhupati, v. Vikrama 
(1805) 18 Mad., 13. 

* Ooari Sanker v. Abboyeahari, (1808) 25 Calc., 202. 

* Nanda Rai v. Raghunaudan, (1885) 7 All., 282. See also as to limitation, Lak|h- 

manan v. Kuttayan (1001) 24 Mad., 600. 

* Coventry v. Tulshi Pershad (1004) 81 Calo., 822. 

* Delhi Bank v. Orchard, (1878) 3 Calc. 47 ; L. R., 4 I. A. 127 ; see also Kishore 

Bun V. Dwarka Nath, (1804) 21 Calc., 784 ; L. R., 21 1. A. 80 and see Goar 
Moni V, Jugut Chandra, (1800) 17 Calc., 57 : Hatrofoondari v, Jngobundhn 
(1881) 6 Calo., 203. 

Vithal V, Yithojirav (1882) 6 Bom., 580. 

Piestney v, Mayer of Colchester W. N., (1883) p. 114; and see Birmingham 
Land Coy. e. North Western By., 84 O* D., 201. p. 277. 

Aba v.*Bahaman Boksh, (18^ 24 Calo., 88; 
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not io in cn Mtlior rant suii^ These decisions were inedniUtent ;iidth 

other reported cases m the AUahahad and Caicatta High Cotiirtf,* nwl tbn law 
on the point remains unsettled. It ii suggested that where the lubjedt-oiafteri 
of the two suits are different, this explanation will not apply.^ The undhiilioted 
cases decided under the corresponding section of Act XI v of 1883 inay<!it||l: be‘Of 
service in interpreting this section.^ < 1 ; 




Fabv I. 
Bic. 11. 


UBS JUDICATA. 


X07 


Oo^sfmdaata,— ” Wlwra w .djndiCRtion betwem defeaduiti U aceemiT' 
tj) give the appropriate relitf to me plaiBtiff, there must be nich an adjudica- 
tton and in such a caae the adjudication will he ret Judicata between the 
defendants as well as between the plaintiiTs and the defendants. ^ But for ^is 
effect to ijrise there must be a confltct of interests among the defendants, and a* 
judi^ment defining the real rights and obligations of the defendants inter se *** A 
finding between co-defendants unnecessary for the deterniination^t^ thcTsuit or 
the rights of the parties is not res judicata,^ Without necessity a judgment 
will not be res judicata amongst defendants.^ 


he alleged to be in possession of the rest of the property, for Rs. 8,000 as 
the retidue of A*b share, and btained a deoree for a naif share in loovehble 
property of their father of the value of about Rs. 700 and no more. 
In 1871, B sued for a moiety of the Rs. 1,000, which A in his suit in 1806 
bad admitted to be iii his possesHion ; that inch a suit could not be 
maintained^Maktum «. Imam, (1874) lOBom. H. G. Rep., 208. Two of the 
daughters of a deoeased Mahomedan sued the remaining heirs for partition 
of the inheritanoe, and a deoree for partition was made, which was eonfiriMd 
on appeal by the High Court. Pending the appeal to the High Court, two 
other daughters of the deceased, who had been parties defendant in the suit 
fur partition, brought a suit by which they claimed a large share in the estate 
of the deoeased as part of the dower debt due to their mother. In this suit 
they impleaded as defendants all the surviving descendants of their deceased 
father. that the claim for dower should have been made a gionnd of 

defence in the suit for partition, and that as no snoh defense bad been set up 
in that suit, the claim in respect of the dower debt fell within the purview of 
Explanation II rf Sec. 18, Act XIV of 1882, and the suit was barred not only 
ae against the plaintiffs to the former suit but as against the other defendants 
to that auit^ Dost Mahomed e. Said Bogam, (1898) 20 All , 81. A defendant in 
a suit for the recovery of possession of immoveable property pleaded oi^ a 
right to the proprietary possession of the properly in suit in himself . This 
defence failed and a decree was given in tavour of the plaintiffs. 8al^ 
sequeiiUy, tho plaintiff sold a portion of the property so decreed to him and 
the qiiondsm defendant brought a suit for pre-emption. HMs that the 
suit must fail, inasmuch as the plaintiflTs claim was one which he might 
have nude as defendant in the former suit as an alternative to his defence of 
title— Pulandar e. Jwala Sing, (1898) 20 All., 516 : Narain Datt «. l^airo 
(1880), 8 All, 189. But the two last mentioned cases were overruled in the 
Full Dench decision of Ham Chand e. Durga Prasad, (1904) ^AU., 61. 
When a Hindu widow has obtained a deoree for possession of certain lands 
a subsequent suit for a declaration that the widow is not entitled to inherit 
under a family custom which excludes females, is barred — Doorga Persad s. 
Doorga Konwari, (1879) 4 Calc., 190. On the 25th September, 1898, a 
deoree in a redemption suit directed tho plaintiffs (mortgagors) to pay to 
the defendant (mortgagee) Rs. 8200 and costs and to redeem the mortgaged 
property. The plaintiffs paid these amounts and obtained possession in 
March, 1894 In the meantime the defendant preferred an appeal aad the 
deoree was varied by substituting Rs. 9809 for Rs. 8200. jSie balanoe of 
Rs. 1609 was then paid. Subsequently the legal representatives of the 
mortgagee brought a suit against tho reproRentativen of the mortgagors to 
recover the profits, of the mortgaged property for the period intervening 
between the date at which they obtained posBORsion and the date at which 
they paid the full amount ordered by the Appellate Court. that 

the matter was res Jwlicata and the suit barred, the question being one 
arising directly out of the mortga|ro transaction which was the subject of 
litigation in the previous suit — vinayak e. Dattatraya, (1902) 26 Bom., 

> Cottingham v. Earl of Hhrewsbury, (1843-4) 3 Hare, 627. 

* West J., in Ramchandra v. Naraynn, (1887) 11 Bom. 216 ; Ahmad Ali v. 

Najabat Khan (1890) 18 All. 05 ; Magniram v. Medhi Hossein Khan (1994) 8 
Calc. W. N., 30 ; 31 Calc., 95 ; Yusof Sahib e. Duiga (1907) 30 Mad., 447. 

* Bapu e. Bhawani, (1808) 22 Bom., 246 ; see also Ramanuja o. Narayana, 

aS95) 18 Mad., 374 ; Raj Narain e. Khobdari Rai, (1901) 5 Calc. W. N., 724. 
Muhammat Kuai e. Visvanath Aiyar, (1003) 26 Mad., 887. 

* Chajjn «. Umrao Singh, (1900) 22 All., 886 ; Balambhat e. Narayanbbat, (1001) 

25 Bom., 74. 
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No such t^lttdtcatien eon tnkb place where the t)taial 3 #!l 

failed.^ ^ 

Thera ii no m tudicaia in a dispute between parlias all of whoitt dolm 
under the person in whose lavour the decision in the previous suit 

Oo-plaintifni. On the 8th February 1889, the defendant sold to tlie l^llH 
tiff under a registered conveyance, land of which he was not in posffeisiom ana ChO 

g urchase money was paid. The plaintiff and the defendant Sued fer jpopiesaiORi 
at failed on the ground that the vendor had no title. The plainttfr then' sued 


bat failed on the ground that the vendor had no title. The plainttn then' sued 
on the 7ih February, 1895, to recover with interest the pufEhase^money and the 
amount of coats incurred by him in the previous litigation : held, that the defen- 
dant was not entitled to give evidence of this alleged title, as that matter was 
res judicata.^ ** 


861. A suit instituted in 1879 against a minor was oompioailaMl by the 
plaintiff and guardian od litem and a dooree for the plaintiff was pasted by 
consent. In 1882, the minor sued by hie next friend to have the ooneedt 
decree set aside on the ground that it had been obtained bv fraud praettaed 
on the gimrdian ad lUtm. That suit was dismissed. In 1884, an applica- 
tion was unsuccessfully made in the orioinal suit objecting that ^ 
compromiie had been entered into without the eanotion of the Court. Tho 
minor having attained majority now sued to have the oonaeut decree aet 
aaide on the ground that it had not haen sanctioned by the Oourt. 
JETs/d, (!) that the ooneent dooree had not ipeo facto sanctionad the 
nompromiae, and that the auit was not barred by tho order diamiaeing the 
appnoation in 1884 ; (2) that it was barred by the decree In the suit of 
1882 as the want of aanotion might and ought to hava been made ground 
of attack in that suit— Amnaohalam e. Hoyappa, (1898) 21 Mad., 91 1 bat aae 
Veerana e. Muthu Kumara, (1904) 27 Mad., 102. Where it was alleged 
for the appellant before the Privy Council that the JudM of the three 
Courts below were mfetaken in eaying that a certain bona had not been 
eet up by him in a previous litigation, whereas in fact it bad been so set 
up and that the decree was wrong in not dealing with it | Aeld, that the 
decree might have been corrected if not in acoordanoe with the Judgment 
or appealed against when both judgment and deoree wera wrong and 
theii lordahips could not go behind such decree when neither 01 suoh 
coursea had been adopted— Sri Gopal e. Pirthi Singh (1902) 6 Calc. W. N., 
880 ; L. K., 29 I. A , 118. 

Suite held vot handed, A deoree in a auit fur redemption of a naufructuary 
mortgage, not being a conditional decree under s. 92 of the Transfer of 
Property Act, but simply dismisaing the suit on the ground that the 
mortgagor had not, prior to its institution, naid or tendered the whole of 
the mortgage money at a time authorised by the deed did not have the effect 

‘ Kevan e. Crawford, (1877) 6 C. D. pp. 41, 42. See, accordingly, Brojo 
Behari e. Kedar Nath, (1880) 12 Calo. 580, and oases there cited ; Bhagwat 
e. Tej Kuar, (1880) 8 All. 91 t [Birsorup v. Goraohand (1888) 9 Calo. 1% ia 
of doubtful authority]. In Surendra Nath v. Brojo Nath, (1886) 13 Calo. 
362 ; Gobind Chandra e. Srigobiiid, (1897) 24 Calo. 330 ; and Khelut e. Kiasen, 
(18V1) 16 W. H 128, the hist auit, though decreed in favour of the plaintiff, 
waa held not to cause a ree judteata ae between the defendants. See 
however, Shadal Khan e. Aminullah Khan, (1882) 4 All 92 ; compare 
Bhagwantv. Tej Kur, (1886) 8 All. 91. I'here, A (a Mahomedan widow 
of B ) sued for her share in B’s estate, making her aon C, a defendant. The 
defendants, other than C (who supported the plaintiff’s claim) denied that 
the plaintiff had been married to £. The euit wae decreed in favour of 
the plaintiff, the (3ourt 6nding that she was the widow of B. In a subsequent 
suit by C against his 00 defendants in the former suit, held, that the 
question whether A wae the widow of B, was ree Judicata, Similarly 
Yenkayya «. Naraeamma, (1888) 1 1 Mad. 204 ; See Ohundu e, Kunhameo, 
(1891) 14 Mad. 321 ; Madhavi u. Kelu, (1892) 16 Mad. 264. As to tha eifeot 
of a deoree for partition, see Kboorehed e. Nubee <1678) 3 Olio. 661 ; and 
Hikmat Ali «. Wali-an.uissa, (1890) 12 All. 506. 

* Aeghar Resa e. Mahomed Mehdi Hoesein (1902) 7 Oalc. Wt N., 462« 

• Krishnan «, Kannan, (1898) 21 Mad., 8. 
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XxdlAmtioe. V«-*T1ie following ' dtcisions %nder th# cDfT«sp9nding 
^foBiafoiation No, Itl of Act XIV of t88o, may nUl be of lervice, 

Itt lMii$/00nissa V, iMekfimofue^ tbe suit wae for possession of lan4 
and wasiiai from lajj, the dete of plalfUlft*s dispossession. Decree for poss- 
ession and watiM nom the filing of the plamt Second suit for wasiM from 
1053 tO' Aing of plaint, held barred as re;f Jttdicmia, A sued for possession of 
property and his suit iihss dismissed, thougfr he had proved a titfe to one-third, 
with leave to bring another suit for the one>thira. It was held that the leave 
was Inoperative, and the decision was rtsjudicaia in regard to the one-third.* A 
suit for possession Md mesne profits up to the date of the suit only 
held not to bar a subsequent suit for mesne profits accruing after the date ttf 
suit.* Where a suit has been brought for possession of immoveable property 
and for mesne profitl^ both before and after suit, the mere omission of the Coun 
to adjudicate upon the claim for foture mesne profits will not by reason qf 
section fg Bxpl. Ill (Act XiV of 1882) operate as a bar to a subsequent suit 
for mesne profits accruing due after the institution of the former suit.^ 

^ A suit was instituted for possession and mesne profits. A decree for poss- 
ession only was given. A second suit was instituted for the same mesne profits 
and for mesne profits for a subsequent period, that the claim for 

mesne profits pnor to the institution of the fresh suit was barred.* A sued 
for foture miintenance; but in the decree, founded on a compromise, the 
date of payment was not given, and it could not be executed It was held a 


of foreolosure or of re« ytidiM/a--X>ondh Bahadur v. Tek Narain, (1899) 21 
All, 281. Whore a mortgagee in auing upon his mortgage includiui in his 
plaint oertain propertv whioh was not included in the mortgage deed and 
this fact was overlooked by the defendant, and when, while the Judgment 
dfolared **that a deoree be given agaiust the hypotheoated estate,*' In the 
decree the property affaoted was described as the property described in the 
plaint I hMt that the decree must mean the hypotheratro property men- 
tioned in the plaint and that s. 13 (Aot XIV of 1882) did not conclude the de- 
fendant from BubsMuently sui^ to recover the proj^rty wrongly included in 
the plaint Ram Chander v. Xondo, (19U0) 22 All , 442. In a previoue eait 
the plaintiff claiming as the legal representative of a deceased mortgagor soed 
ittbstantially the same defendants to redeem a usufructuary mortgage alleged 
to have been executed io 1836 uvoi 50 C3wnte^ of laud. The defotidants 
denied the genuineness of the moitgago tnd pleaded that 14 out of the 50 
cawnies had mien usufructuarily mortgaged to them in 1853, and they claimed 
that those 14 catmtfjt, as well as the xemaiuing .36, had been sold to them 
Bubseuuently. The suit was di^anssod on the ground that the mortgage aiied 
on had not bean proved In 1807, plaintifT brought the present suit to redeem 
the 14 eawniev on the tooting 01 the mortgage of 1833, which had been 
pleaded by the defendants in the previous suit, /fdd, that the suit was not 
barred by s. 13, Kxpl. 11 (Act XIV of 1882). — Ramoswamiayyar v, 
Vythinathayyar, (1903) 26 Mad., 760. Followed in Thri Kaikat v. Thiru thiyil 
(1000) 29 Man , 153; overruling 22 Mad., 250; also followed in MohaWr Tewari, 
V, Purbhoo Nath (1908) 12 Calc. W. N., 292. When the first suit had been 
brought by plaintiff in a Mamlatdar’s Court in his private and personal 
capacity, and the second suit as manager and on behalf of a math ; held, 
the suit was not time-barrc^d under art. 47 of Sch. 11. to the Limitation 
Aot, an order in a Mamlatdar’s Court not giyicig rise to the bar to whioh 
Bxpl. II., s. 13 (Aot XIV of 1882) relates ^abajivao v, Laxmandas, 0^4) 
28^iu.,2l5. Bee also, Muttuvaduganatha u. Penasami, (1893) 10 Mad., 
11; Atehayya v. Bangarayya, (1893) 16 Mad., 117; Aliagirisami v. Sun- 
dareswara, (1898) 21 Mad., 278 ; and Kutti All v, Chindun, (1900) 23 Mad., 
629. # 

> Luteefoonissa v. Luckeemoonee, (1864) Marsh. 93. 


• Snkh Lai «. Dhikhi (1889) 11 All. 187. 

• Mon Mohan e. Secretary of State (1800) 17 Calc. 968 ; followed Hays" e. 

Padmanand (1905) 32 Calo. I181 and see Ramabhadra e. Jagannatha (1891) 
14 Mad. 328 ; and Bhlvrav e. Sitaram (1895) 19 Bom. 532. 

4 Ram Dayal «. Madan Mohan (1899) 21 All. 425. 

• Jiban Dae «. Durga Peread (1894) 21 Colo. 252 $ Kaohn e, Lakihmen Singh, 

(1901) 25 Bom. 115, 
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second suit would not A sued to sell certain property in execution of a 
decree. He withdrew the suit without obtaininff leave to bring aiM>ther suit. 
He sued again to sell the same property in execution of another decree ; Mdf 
that the second suit was not barred, Expl. Ill applying only to a decree which 
does not expressly grant the relief applied for.* Certain partners who had beM 
parties in a previous partnership suit sued on the allegation that the partnership 
account had been adjusted by an Amin in the previous partnership suit, and that 
the debts and dues of all parties had been adjusted therein. Th*y. therefore 
prayed for the recovery of the amount due to them under the AmtnVa^ust* 
ment ; that the suit was not barred under either Expl. 11 or Expl. 

Ill to section 13, Act XIV of 1882.* .A decree awarded a plaintiff possession 
of land together with mesne profits. Plaintiff subsequently applied in execution 
for delivery of the land and for mesne profits. The Court directed plaintiff to be 
put in possession of the land, but passed no order with regard to mesne profits. 
Plaintiff subsequently made another application for mesne profits ; Ae/e/, that 
the application was not barred.^ 

Fiftal decision —When the judgment of a court of first instance upon a parti- 
cular issue is appealed against, that judgment ceases to be res judicata and becomes 
res subjudtce \ and if the Appellate Court declines to decide that issue, and 
disposes of the case on other grounds, the judgment of the first Court upon that 
issue is no more a bar to a future suit than it would be, if that judgment 
were reversed by the Court of Appeal.” 

Where the first suit A v. B. for damages for cutting down trees was dismissed 
on the grounds (1) the land did not belong to A and (2) B did not cut down the 
trees, A appealed, but his appeal was dismissed on the ground that he had failed 
to prove that B had cut down the trees. Held, that a subsequent suit A v. B for 
possession of the land on which trees had stood was not barred as res Judicata.^ 

Bzplanation VL— The insertion of the words *'public right" seems to secure 
the application of this explanation to suits which may be brought under section 
91 for relief in cases of public nuisances. This addition in conjunction with 
section 91 renders it possible for a decree to be obtained apparently binding upon 
all persons interested as members of the public, and in the event of a consent 
decree being obtained in such a suit, the Couit in India will no doubt reconsider 
the House of Lords case of Jenkins v. Robertson^ and decide whether such a 
decree arrived at without judicial consideriatton, can bind the general public. 

Private ri^ht claimed in common.— In suits of this kind leave must be 
obtained from the Court under O. 1 ; r. 8 ; so there is a simple test by which to 
ascertain whether any particular case comes within this explanation.^ The 
explanation applies to an easement or other right claimed by a number of per- 
sons under a common title or custom, but not to a prescriptive right claimed by 

' Venkanna v. Aitamma, (1889) 12 Mad. 188. See Denobundhoo v. Kristo 
monee, (1877) 2 Calo. 152 ; Beohatji v. Pujaji, (1800) 14 Bom. 3l. See io 
conneotion with this last ease, Fatmabai v. Aishabai (1889) 13 Bom. 242. 

^ Kamini Kant v. Ram Nath, (1894) 21 Calo. 20C. 

* Dhaniram Saha e. Bhagirath Saha, (189.5)^ CaU*, 692. 

* Nityananda «. Gajapati Vasudeva (1001) 24 Mad., 681, 

* Nilvarn v. Nilvarn (1882) 6 Bom. 110, and see Balkiahan e. Kiahan Lai (1889) 

11 All., 148. For similar dooiaiona see Gungabishen v. Roghoonath (I881) 
7 Calo., 381 ; Emamooddeen «. Fntteh Ali (1879) 3 C. L. R., 447 ; Chuoder 
Coomar e. Shibn Sundari (1882) 11 C., L. R., 22 ; Ghurphakri e. Purmeahar 
(1907)6 Calo. L.,J.,663; aee also the caaea referred to under Watson v. 
Collector of Rajahahye (1869) 13 Kou. I. A. 16(» ; 12 W. H., P. C. 43. 

* Jenkins v, Robertson, L., R , 1, H., L., Sc. 117 see note to '^Consent Decree*' 

supra p. 102. 

’’ Kalishunkar v. Gopal Chunder (1881) 6 Calo , 40 ; Tbanakoti e. Huniappa 
(1885) 8 Mad., 496 ; see 0*Kinealy*s C. P. Code, 6th Ed. p. 85. Bee notes 
to 0. 11. r. 8 and for instanoes of such suits in England, Cookhurn e. Thomp- 
son, 16 Veaey 821. 
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an in4ividual in mpect of his own house and premises.^ It has been held not 
to apply to a suit for a water-course pr to a decree against one olf several 
co»sharers in a property.* It was Mplied in AfadAovan v. K€skmiHtn^^ where 
successive suits were brought by different trustees of certain tnut. property. 

la Where a plaintift is precluded by rules from 
B«to institutinp a further suit in respecfof 

any particular cause of action, he shall 
not be 'entitled to institute a suit in respect of such cause 
of action in any Court to ^hioh this Code applies. 

This section seems to have been inserted to give effect to order 11 post, 
which reproduces the provisions of secta 42 to 45 of Act XIV of 1882. render- 
ing it imperative for a plaintiff to include m hts suit the whole of his claim and 
prohibiting the joinder of certain causes of action without the leave of the Court 
first had and obtained. These provisions having been relegated to the schedule 
to this Act, this substantive ancf definite enactment has been considered necessary 
to secure tbeir proper enforcement, in addition to section 121 post Seethe 
definition of ^ Rules ” Page 30 Ante 

18< A foreign judgment shall be conclusive as to 
Whan foreign judg- any matter thereby directly adjudicated 
ment not oonoluiive. upon between the same parties or 
between parties under whom they or any of them claim 
litigating under the same title except — 

(а) where it has not been pronounced by a Court of 
competent jurisdiction ; 

(б) where it has not been given on the merits of 

the case ; 

(c) where it appears on the face of the proceedings 
to be founded on an incorrect view of inter- 
national law or a refusal to recognise the law of 
British India in cases in which such law is 
applicable ; 

{il) where the proceedings in which the judgment 
wtis obtained are opposed to natural justice ; 

(e) where it has been obtained by fraud ; 

(/) where it sustains a claim founded on a breach 
of any law in force in British India. 

‘ Ev. 6th EdTcTTi 

” Kahahunkur «. Gopal Chunder (1881) 8 Calc., 49 

■ Hazir V. Sonamooea (1881) 6 Calo., 31. But aee Chandu «. Kunbamed (1891) 
14 Mad. 3.34 ; overruled in Somaaandura «. KulandaiveU (1906) 28 Mad., 
467 and Latchanna v, Saravayya (1895) 18 Mad. 164, 

* Madhavan v. Keahavan, (1888) 11 Mad, 191. Aa to the posfleaaion of the 
karnavan of a Malabar tarwad, aee Vaaiideva. e. Narayana (1883) 6 Mad., 12l ; 
8n Devi o. Kelu (1887) lU Mad., 79 ; Thanakoti «. Muhiappa (1885) 8 Mad., 
496 ; Subramanyan v. Qopala (1887) 10 Mad., 223 ; Shan Kamn v. Kesavan 
(1892) 16 Mad., 6. 
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Abt XIV of 1882, sect. 14. This section embodies the Ettlieh 
and the old section has been altered and added to bjr the coQipn€lM 4 :d[ this 
Code. ^ ^ 

A ** foreign judgment” and a ^foreign Court” are defined tp clause 
2 p. 1 1 anU, ^ 

This section definitely enacts that a foreign judgment shaU 6 oHcliisiv$ 
except in the instances mentioned. * 

Competent jarisdiction.— Clause 14 post provides that the competency 
of the foreign tribunal shall be presumed upon the production of a certified 
copy. In several Madras cases, it has been held that where the defendants 
had taken the chance of a judi^ment in their favour in the Foreign Court, they 
were estopped from afterwards pleading want of jurisdiction,* but these 
decisions must no doubt be regarded in the light of the peculiar circumstances 
in respect of which they were given, and not as conflicting with the generat 
rule that consent of parties cannot give a Court lurisdiction which it does not 
in fact enjoy. A judgment by consent in the Baroda Court has been held to 
be no bar to a suit in the Bombay Civil Courts on the ground that the foreign 
Court was not of competent jurisdiction.* 

Not given on the merits**^ In England, when a suit is based on the 

tt ment of a foreign Court of competent jurisdiction which was not obtained 
raud, such judgment must be presumed to be right ; and the same result 
is achieved in British India by this section. No inegularity can be objected 
to so long as the proceedings do not offend against English views of substan- 
tial justice.^ 

Under Act XIV of 1883, sect, 14 a discretion was given to Courts in 
India to inquire into the merits of judgments of certain Asiatic and African 
Courts, but that provision has been omitted from this Code * Proviso (b) does 
not sanction a re-opening of the enquiry before the foreign Court, nor can a 
judgment be impeached on grounds which could have been but were not taken 
in the foreign Court.* 

But if the cause of action did not arise nor the defendant leside within the 
local limits of the jurisdiction of the foreign Couit when the suit was brought the 
judgment will be no bar.^ A judgment passed against a British subject in 
abserfiem by a foreign Court to which he has not submitted himself will not sup- 
port a suit.* 

The following decisions under Act XIV of 1882 may be worth noting : — 

The decree of a foreign Court cannot directly affect land situated in British % 


‘ See Story's Conflict of laws, Westlake's Private International Law and notes 
to the Daoheas of Kingston's oase in 2 Smith's Loading Cases. 

* Kandoth e. Nilanoherayil, (1874) 8 Mad , H. C. 14 ; Nallathanibi v. 

Pornusami, (1879) 2 Mad., 400 ; Kandanssami e. Moidtii Sahib, (1879) 2 Mad., 
337 ; Kaliyagam v, Ghakolinga, (i883) 7 Mad., 195 : Sama Rayar, «. 
Annamalai, (1883) 7 Mod., 164 ; Fazal v. Oafar (1892) 15 Mad., 82, but see 
Parry & Go., e Appaiami (1879 )2 Mad., 400, where the defendant in the„ 
Foreign Court had protested against the jurisdiction. 

* Lakshmishankar «. Vishutam, (1900) 24 Bom,, 77* 

* Pemberton e. Hughes (1899) 1 Ch. 781. See Westlake op. oit. Cha^. XVII 

sect. 327a. 

^ Collector of Moradabad e. Harbun Singh (1899) 21 All., 17. 

■ Cadira K. Naidu e Marndugala (1907) 30 Mad., 292. 

^ Hinde v. Poiinath, (1879) 4 Mad., 359 ; Nallu Karupna e. Mahomed Iburao, 
(1897) 20 Mad , 112 ; Mathappa e. Chellapa, (1876) 1 Mad., 196. See West- 
lake's International Law aeota. 321, 322 and 2 Smith's L. C. notes to Duohess 
of Kingston's oase. 

* Bivaram Chetti v, Iburam Sahib, (1895) 18 Mad,, 327 | and Ohriitian Delanney 

(1899) 26 Calc., 931 1 8 Oalo. W. K., 614. 
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judgment^*” State by a foreign power is not analogous to a foreign 

" pendi^ in a foreign Court at the time the suit is 
instituted in this country is no bar.a A foreign judgment on matters in form 
only will not bar a suit in this country on the merits^ In a suit on a foreign 
judgment the plaintiff cannot recover more than appears on the face of the iudV 
ment, and when such judgment is silent as to interest he cannot make the defen- 
^t liable for interest on the amount of the English judgment.® When a foreign 
judgment on which the action purports to be brought is not a judgment for an 
ascertained sum of money, it cannot constitute a foundation for an action.® The 
judgment of a foreign Court obtained on a decree in British India is no bar to 
execution of the original decree.^ 


An order under s 12 of the Arbitration Art, (52 and 53 Viet, c. 40) enforcing 
an award made in England is not such a Judgment that a suit in a Court in this 
country can be instituted on it as on a foreign judgment.® 

The Courts in India treat a call order made by the Court of Chancery in 
England upon a contributory of a Company registered in England, and being 
wound up under the Court of Chancery, as a foreign judgment and will not allow 
the liability of a defendant sued upon such order to be disputed, unless it be shown 
that the Court had no jurisdiction to make the order or that the defendant had 
no notice of it, or that it is not in its nature a final order ® 


For the effect of contracts for the compounding of criminal offences .against 
the law of foreign country, see Suhrava Pillai v. Suhmva.^'^ As to irregularity 
in procedure or limitation in a foreign country, see Nallatafubi Mudaliar v. 
Pillai 


Limitation.— For the limitation of suits brought upon foreign judgments 
see art. Ii7i Sch. 11 , Act XV of 1877, Mb a Mom v. Promotho and 

Roloram Gooy v. Kameenec Dasseey^ 


14. The Court shall presume, upon the production 
Presumption as to of any document purporting to be a 
foreign judgmeiita. certified copy of a foreign judgment, that 
such judgment was pronounced by a Court of competent 
jurisdiction, unless the contrary appears on the record ; but 
Such presumption may be displaced by proving want of 
jurisdiction. 

' Palsni V. Subramanyati, (1806) 19 Mad., 257- 

* Qovardhanlalji v. Girdharaiji, (1893) 17 Bom., 020. As to the effect of an 

adjudication of Insolvency in French territory, see Murugesa v. Annamalai 

(1000)23 Mad., 458. ' 

* Delta, L P. D., 393 ; Seal v. Chatterjee, (1847-8) 1 Taylor, 418, 

« Delta, 1 P, Dee 893. 

* Syed Moazzin v. Robinson, (1001) 28 Calo., 641 ; 6 Calc. W. N., 74I« 

® Smith V. Coeoho, (1899) 22 Mad., .382. 

Fakeernddeen Mahomed v. Official Trustee, (1881) 7 Calc., 82. 

* Deep Narain Singh v Dielert, (lOOl) 31 Calc., 274 ; 8 Calc. W. N., 207. 

■ London, Bombay and Mediterranian Bank v. Hormasji, (1871) 8 Bom. H. C. 

Rep., 2U0. 

Snbraya Pillai v. Sabraya, (1808-0) 4 Mad. H. C. Rep., 14. 

Nallatambi Mudaliar v. Pillai, (1878) 2 Mad., 400. 

Hira Moni «. Promotho Math, (1867) 8 W. R., 32. 

Boloram Gtooy v, Kameenee Dassee, (1865) 4 W. R, 108f 
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Thi( lection MfMtoduoM sxpluttion VI at 9wtimi r j Af XIV of 
which ii npt so much a rulo of procedure* M of evideiu*.,^, n » Bow omm 
clear that a certified copy of the fothign juditmeiit is the proper evideaQie to bo 
tendered. 


Place or Scimg. 

16 . Eve^ suit shall be instituted in the 
to^^iUtatod* “*** Court* 01 the lowest grade eompetent 
to try it.* 

Act XIV of 1882, s. 1$. This section applies to H. C. and PrOs S. C* Cs 

Court of the lowest grade oompetent.--Thi8 means a Court to which 
the Civil Procedure Code is applicable.^ It is the actual value or claim or 
subject-matter of the claim by the p^'lintif^ thAtfinma fane determines jurisdiction. 
The determination having given jurisdiction, the jurisdiction continues, whatever 
the result of the suit> Where a Court is competent 10 hear a particular suit, it is 
competent to decide every question, whether of limitation or any other matter 
arising in the suit If it deride*^ such question wrongly, it does not thereby lose 
its jurisdiction, and its decree, though possibly wrong, is not a nullity.^ 

Howdetermined.— By s 12 of the Letters Patent, the High Court of 
Calcutu has no jurisdiction where the ** debt, damage, or value of the property 
sued for, does not exceed 100 rupees,** and it has been held that the dona fide 
nature of the claim and not the decree determines the jurisdiction,* but a 
person cannot give a Court jurisdiction in such a case by adding on to his claim 
suras which he could not recover, was not entitled to, and which he added 


‘ The priiioipal Acts relating to the Civil Courts in the different provinces of 
Inuia are as follows 


Bengal, U, Provinces (Agra) and Assani, « 
Bombay, 

Madras, ... 

Punjab, 

Central Provinces, 

Oudh, 

Jhansi, 

Burmah, 


Act Xll of ^887 ; 
Act XIV of 1869; 
Act HI of 1873 ; 

Aot XVIII of 1884 ; 
Act 11 of 1904 ; 

Aot XIII of 1879 ; 
Act XVIIl of 1867 ; 
Aot VI of 1900 ; 


* B. 16 of Act XIV of 188*2 was repealed in Ajmere and Morwar — tee the Ajmere 
Courts Regulation (1 of 1877), s. 2 and Schedule, and, atipra s. 8. (see Section 
158 Post), 


In Ajmere, by the Ajmere Courts Hegulation (1 of 1877), s. 26, the Commissioner 
may direct the oivil judicial business to be distributed among the (Courts of 
the three lowest grades. In lower Burma, by the Lower Burmah Courts Act, 
8. 31 (2) a divisional Court and a district Court may, by order in writing, 
direct that any case or class of oases which may be instituted in such court 
or in any court subui'diimto thereto shall be disposed of by any additional 
Judge, subordinate court or additional Judge of such suhordinate court. 
Similar powers are given by s. 19 of the Central J^rovinoes Courts Aot, II 
of 1994, and by s. 36, Punjab Courts Aot (XVIIl of 1884). For original, 
jurisdiction of the various Com ts in Ooorg, see s. 8 of the Cuorg Courts 
Regulation, 1901, (1 of 1901). 

* Mirkhau v. Kadarsa, (1899) 13 Mad., 146. 

^ Lakshman Bhatkar v. Babaji, (1886) 8 Bom., 31. 

* Nathtt Ram v. Kalian Das, (1004) 26 All., 622. « 

* Sikhur Chand v. Scoring Mull, (18623) 1 Hydo, 272 ; compare Mohabir Singh v, 

Behari Ul, (1891) 13 All., 320. ^ ^ 
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•imply iqyjEiveiuritdictioal or sum^bic^ not cloim ta suit.* But 
the ment uct that a ttifit bai been om-valuied doea not deprSvf |be Court In wWch 
the suit iM brought of juriidietton^ if the over- valuation wae BmaM and bad not 
the eflfect of altering the appellate jurisdiction ; > or of ptejudicrally afltecting 
the disposal of the suit upon the merits.* 

It is fhemoney-value of the original suit that figes the jurisdictioo of the 
Courts throughout the subsequent Httgarion in itreeveral stages, not the value of 
what has been left in dispute j* nor is the jurisdiction lost in execution, because 
the interest accrued after decree ha3 raised the amount due above the money 
limit* A Munsiff has jurisdiction in a suit for money not exceeding Ks. IfOpQor 
charged on land, although the value oCitthe land is greater, such land lying 
withui the local limits of bis Jurisdiction.^ In a suit mr a declaration of title 
to lour paid offices in q temple, it appeared that the united value of the fMr 
offices exceeded the jurisdiction of the Munsiff. It sTas held that the MuasiflF 
had no jurisdiction to eniertaio the suit.* The valuation of the suit in the 
plaint should not be allowed to be increased.* If the plaint is amended so as 
to increase the original value, jurisdiction may be destroyed.'** 


District Court»’^ Competent to try, -All suits for infringement of copyright 
brought in the mofussil must h(* laid in the District Judge's Court," and so must 
in Madras, a suit to dismiss a zemindari kirnam ; in Dombav, suits against 
a municipality,''* or against Government or any officer in his official capacity,'* 
must be brought in the Di.trict Judge'b Court. 

Territorial Jurisdiction.— VnA^r A^t VI of 187 r, a District Judge could 
assign local limits to the lurisdiction of subordinate officers and beyond that the 
officers h*id ordinarily no jurisdiction'® So a court had no jurisdiction, in 
execution cf a decree, to sell property over which it had no territorial jurisdiction 
at the lime It p\s 3 e 1 th** order of sal-’** For the purpose of jurisdiction, a 


' Bononiali Nnwii w. Campbell, 11878 ) 19 W. R., ; but aeo Damodhar v, 

Trimbak (1870) 10 Bum., 370 ; Lakshtnan Bhatkar v. Babaji, (1884) 8 Bom., 31. 

* Mootoo » Verapah Chetty, (1S72) 17 W. R.. 243. 

* Rajendro Tiall v. Shama Churn (1880)5 Calc., 188 ; Koudaji ff. Anan, (1883) 7 

Bom., 448. 

* Hamidnnnissa v. Oopal ChanSra, (1897) 21 Calc., 001. 

* Mahahir Siiigh r. Bobari Lall. (1891) 13 All., .320. and casM cited; Boidya 

Nath V. Makhan Lall, (i 890 17 Cdo., 880; Muthnsaroi Filial v. Mutbn 
Chidambara, (I873i 7 Mad. H. C , 356 ; Dooly Ohiind v. Nirban Singh, 
(1872) 18 W. R . 202 ; Naxar Husain v. Kesri Mall, (1890) 12 All., 581. 

* Hhamrav v. Niloji, (1886) 10 Bum,, 200 . See also (jopiiiath Chobey v. Bhugwat 

Pershad, (1884) 10 Calo., 697 at p. 707. 

’ Janki Dan t;. Badri Nath, (1879) 2 All., 698 ; Oobind Singh v. Kallu, (1879) 
2 All., 77^ Bahadur ik Nawab Jan, (1880) 3 All , 822 ; Modhusudan v. Rakhal, 
(1888) 16 Calc., 104 : Durga Proa id n. Raohla Koer, (1887) 0 All., 110 ; aee, 
however, Krishnsma Cbanar v. Sriiiivani, (1882) 4 Maxi., 339; Aunaji r. 
Rama Kurup, (1887) 10 Mad., 1.52. 

■ Shamrav V. Subbu, (1887) 10 Mad., 371. 

* Arogya Udayan v. Appaohi Howthin, (1002) 25 Mad., 543. 

’** Chandu v. Kombi, (1880) 9 Mad., 208. 

" Hamidoolah v. Mahomed, (1881) 6 Calo., 499 ; 7 C. L. R., 471 ; Ledgard e. 
Bull, (1885) L. Rn 13 I. A., 134 : 9 All., 191. 

Venkalanaraeiiiiha V. Suryanarayana, (1889) 12 Mad., 188. 

Ahmovlabad Municipility v. .Tamil, (1879) 3 B>m., 140 ; and see Mnsamiyai*. 
UuUm, (1883) 7 Boro., 100. 

" Gopi V. Sheso, (1888) 12 Bom., 358. 

Obhoy CHuum Ooondoo v. Golam All, (1881)7 Calo., 410. This is not the 
effect ofir 13, Act XII of 1887— Dakhiua Churn v. Bilaah Chunder, (1891) 18 
Calo. 626. 

Premohand v, Mokhoda, (1800) 17 Calo., 690. 
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claim under O. XXL r. 99 is a fresh suit, so that where by reason of a change 
in the law as to the mode of valuing suifk for the purpose of jlrisdiction 
between the date of the original suit and the claim, the Court that with the 
original suit ceases to have jurisdiction over the subject-matter of the claim, that 
Court cannot try the claim. ^ 

Valuation of BuitB.-*By chapter 3, Act XI I of 1887, the ordinary jurisdic- 
tion of Judges and Subordinate Judges extends, subject to the present section, 
to ali original suits ; that of Muniifs to all such suits in which the subject- 
matter in dispute does dot exceed one thousand rupees ; and an appeal lies to 
the District Judge where the amount or value of ttie subject-matter in dispute 
(in the original suit) does not exceed Rs. 5,000 > The valuation of a suit for 
the purposes of stamp-duty, and the valuation of the subject-matter of the suit 
for the purpose of determining the jurisdiction of the Court, may be different 
Thus, an appeal to a District Judge against a deciee in a suit for property of 
the value of more than Rs. 5,000 wilt be set aside in special appeal though the 
valuation for the purpose of stamp-duty may have been less than, Ks. 5,000, 
and though the first appeal may have been heard by consent of the parties.* 
But now s. 8, Act VI 1 of 1887 (the Suits Valuation Act), provides the 
where in suits other than those referred to in the Court Fees Act, 1870, s. 7, 
paras, v, vi, and ix, and para x, cl (d), (t ^., suits for possession of 
lands and houses, for pre-emption, to redeem or foie clo^e a mortggage, 
and for specific performtance of an aw.ard) W Court fees are pay.able, 

the value as determinable for the computalion of Couit fees and the value 
forpuiposes of junsdictiun shall be the sime It has been ruled that this 
section applies to Appellate Courts as well as to Couits of F'list Instince, so, 
where in a suit of the description mentioned in s 8, Au VII of 18S7, the plaintiff 
valued his claim at Rs. 664 for the computation of Court fec'^ and at Ks. 14,000 
for the purposes of jurisdiction /tM, that the appeal from the dc ree of the Court 
of first instance lay to the District Couit, and not to the High com* ^ 

Questions of lurisdiction, whether with lefercnce to the natuie of the suit or 
the pecuniary limits of the claim, are matters to be govcined by the statements 
contained in the plaint The valuation of the claim, as piefeiied by the phintiff, 
and not as set up by the plea in defence would govern the ai tion, not only for the 
purposes of the original Court, but also tor the purposes of appeal and throughout 
the litigation. ° But when the plaintiff fixes a trertain sum as the ,^oiint of his 
claim only approximately or tentatively, and prays that the amount of his claim 
may be ascertained in the course of the suit, the .amount found by the Court to be 
due to him must be regarded as the value of the ongin.d suit foi the purpose of 
determining the forum of appeal. ** 

Accounts — The plaintiff in a suit for ar counts must state tne amount at which 
he values the relief sought, but he is free to fix it as he thinks proper.^ When, 
therefore, the approximate amount of the claim was stated in the plant to be 
Rs.5 10, that must be taken to be the value of the siibject-mattei of the suit for 
purposes of jurisdiction,^ and valuation of a suit for an account should not be 


' Mutanimal v. Chiiinana, (1882) 4 Mad., 220. 

* Compare, Nogendro Chundro HiUro v, Kishen Soondary, (1873) 10 W. R., 

133, 137*^« 

* Aukhil Chiinder v, Mohinl Mohun, (1870) 4 C. L. R., 491. 

* Varunda Lakshmi v. Manegavn, (1804) 18 Born , 207. See Bhagvantrai v. 

Mehta Bajurao, (1804) IS Bom , 40 ; Uolab Singhji if, Lakshman Singhji, (1894) 
18 Bom., 100. 

■ Jaglal V Har Narain Singh, (1HR8) 10 All., 524 See also Chiinder Knomar v. 
Bukur All. (1868) 9 W. R., 598 ; Dalgloish v Jeoban Mahto, (1876) 25 W R., 
2.30. Similarly, Mahabir Singh v. Behan Lai, (1801) 13 All., 320. See aUo 
Nilmooy Singh v. Jagabandhu Ray, (1806) 23 Calc., 530. 

* Qulab Khan v, Abdul Wahab, (1904) 31 Calo , SO.'i ; 8 Oalc Wi^N.. 233, 

* Oovandas v. Dayabhai, (1885) 0 Bom., 22. 

* J^huahal Ohand v, Xagindas, (1888) 12 Bom., 675, 
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•Hojfjd to be increased fo as to oust the jurisdiction of the Court.* According 
to or 8 of me Suits Valuation Act (VII of 1887 ), in suits for taking an account tbe 
Court fee stapip and jurisdiction are both determined by the amount of claim ai 
fixed by the plaintiff.* 


Adoption suit —The value for the purposes of jurisdiction of a suit to set 
aside an adoption is not the value of the property tvhich may possibly change 
hands, if the adoption be set aside, but the value put upon his plaint by lha 
plaintiff* For the purpose of determining the jurisdiction over a suit by a 
reversioner no set aside an adoption, the loss which would accrue to the adopted 
son, should the adoption be declared invalid, is the measure of the va'ie 6f the 
subject-matter of the suit.* 

Administration suit —The plaintiff filed an administration suit in the Court 
of a Subordinate Judge of the Second Class, valuing the rdief claimed at Rs. 130. 
The Subordinate Judge found that the property m suit was worth over a lakh of 
rupees, that the liabilities came to Rs. 5.729 andth^ the defendant was indebted 
to the estate in the sum of Rs. 15,199. He drew up a preliminary decree directing 
tn/er alta^ that the defendant should pay this amount into Court within two weeks. 
Against this order the defendant appealed to the District Court. The District 
Judge ret nine I the appeal fot piesentation to the High Court, on the ground that 
the siibject-miltei exceeded Rs 5,000 f/eld^ reversing the ordei of the District 
Judge, that ihe appeal lay In the District Judge * 

Ahenitton^ — When reversioneis sued to have declared invalid as against 
them ai en.uions by a Hindu widow, a Court fee of Rs. 10 must be paid in respect 
of each of the alien.itions " 

Allern itive litluf largei of the two relief:* determines the stamp ^ 

Drnafnti*fv duftt — hor the puiposes of jurisdiction the value of a suit lor a 
mcie de< Hi iLoiy decree nuibt be t ikc n to be what it would lie if the suit were one 
foi possession of the piopcily 1 eg <11 ding whidi the plaintiff seeks to have his tiile 
dec! tied In <^uch a *uit, with a pia>ei foi consequential relief the valuation 
of ihc relief sought tests with the plaintiff, and not uith the Court But if on 
ajipeal the filamtift only appeils against that pait of the decree in which the pray- 
er fui a derlai itoij dc<icc is refused, he is not liable to piy more than Rs 10 .is 
€ui valoftm fee on the nicmoi indum of appeal under ait 17, cl (3), of the Court 
fees Act 

Fjiit*rent of tenant - A suit to eject a tenant .at fixed rates is a suit for the 
possession of l.'ind and the saluation of suoh a suit foi the purpose of Court fees 
and of jurisdiction is the value of the subject matter of the suit, that is to say, of 
the tenant right, not of the Kind itself nor of merely one year’s rent 

To set aside an tn^/ttitnent — See Kanafan v Komappan"^^ The valuation 
in such a suit is the value of plaintiffs inteiest in the document sought to be 


' Arogya Udayun v Appachi Howthan, (1902) 25 Mad , 643. 

* Bai Amba v Pranpvan 1)18,(189.5)19 Bom, 198 See alio Bliagvantrai v. 

Mehta Baiu Rao, (1894) 18 Bom , 40, and (Julaf Khan v. Abdul Khan, (1904) 
31 Calc , 36.5 8 Calc W. N., 233. 

> Sheo Deni v. TnUhi Ram, (1893) 15 All,, 378 

* Kesliava v, Lakshmioarayana, (1883) 6 Mad , 192. 

” Shet Kavasji v Diiishaji, (1808) 22 Bom,, 963. 

” Diaviolnlava r Pjnnvtbj.1, (l8)5) 18 Mad, 459, bee, too, M>ti Singh v 
Kantmlla, (1804) 16 All , .808, p 311 

Kashinalh r Gobinda, (1891) 1,5 Bom , 82 
" Ganpati v Chaihu, (1880) 12 Mad , 223 

Sardar Smg|i v (Unpat Singp, (1893) l7 B>m , 56; Gnlab Singhji v. Lakahman 
bingji, (1894) 18 Bom , 100 
Girijanand v, Sailajanund, (1896) 23 Calc , 045 
* ^ Ramraj v. Girnandan, (1893) 15 All., 63. 

Kanaran v, Komappan, (1801) 14 Mad., 169. 
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invalidated.' The value of the subject-matter of a suit for the cancellation^ a 
bond is to be determined with reference only to the principal amount^ ana^hot 
that amount together with the interest payable thereon.* 

ParHiion , — In a suit fur partition of certain property, the value of the whole 
property sought to be divided was over Rs. 5,000. Plaintiff valued his share at 
Rs. 250 and paid Court fees on that amount. The suit was filed in the Court of 
a Subordinate Judge of the First Class. Neld^ that the value of the subject-matter 
of the suit could not be held to be more than Rs. 250 ; so the suit ought to have 
been filed in the Court of the Second Class Subordinate Judge.* The plaintiff, 
alleging that he was karnaxtan of the defendant’s Uirwad^ sued in a Subordinate 
Court S)r a declaration that he was a member of it, adding no prayer for conse* 
a uential relief. The exceeded Rs. 26,000 in value, but the proportionate 

smare of each member computed as on an equal division, was less than Rs. 900. 
Mf/d, that the tarwad property not being partible except with the consent of all 
the members, its aggregate value was the proper value of the suit.* 

Parinefship suii.^ln a suit for partnership dealings, the plaintiffs valued the 
claim at Rs. 60b. The Subordinate Judpe passed a decree in favour of the plain- 
tiff for Rs. 30,830. y/r/r/, that the appeal lay to the High Court under s. 26, Act 
XIV of 1869.* 

Redemption In a tedemption suit againt the mortgagee in possession, 

when the mortgagee has not paid rent which has been stipulated for, and the 
plaintiff asks for an account in taking which the urrcais of rent should be 
deducted from the mortgage amount ; held^ that the Court fee should be 
computed .according to the principal sum expressed to be secured by the 
mortgage.* 

Restitution of conjugal rights,-- suit for restitution rf conjugal rights ti 
incapable of being valued, and to such a suit a special money value cannot be 
attached for the purposes of iurisdiction. A suit for restitution of conjugal 
rights is therefore not triable by a Mtinsif, but must be instituted in fhe Court 
of a District or mbordinate Judge.^ But this has been dissented from in a 
Allahabad rase in which it was said that an applicant may put his own value 
on his suit if he does not do so from improper motive.* 

To enforce Registration. — See Ranmhrishnamma v. lihagamtnay 

oa/e.— As regards suit to set aside a sale by a shareholder, see.'* A suit institu- 
ted by the mortgagee against the heirs of the original mortgagor to have the debt 
paid by sale not exclusively of the mortgaged property but also of all the other 
property in the bands of such heir liable for the debts of the original mortgagor, is 


‘ Parathayi v. Saiikumaiii, (1^02) 15 Had., 294; Kalicharan t. Ajudliia, (1879) 
2 All*, 148* 


” Gulab Kai v. Mangli Lai, (1884) U All., 71. 

* Motibhai ic Haridaa, (1898) 22 Bom., 3J5. fcieo also Chakrapani v. Naraaiuga, 

(1899) 19 Mad., 50 ; Uiiiiinaeaiiii v, Karuppa, (18BH) 21 Mad., 234. 

^ Boidyaiiath v. Makkatilal, (1800) 17 Calo., 08U ; Uikmat Ali r. Waliuniaaa 
(1890) 12 AIL, 500 ; Kriahriaaaiui v. Kaiiakoeabai, (1891) 14 Mad., 183; 
Narayanan v. Narayanan, (1802) 15 Mad., 09 ; Ibrayan v. Komamutti, (1892), 
15 Mad., 59]. 

* Ibrahim ji v. Bejanji, (1890) 20 Bom., 265. 


* Eaoharan 0. Appu Patter, (I8U6) 19 Mad., 10. Amanat Began v. Bbajau, 
(1886) 8 AIL, 438 ; Rupeband «. Balvant, (i8S7) 11 Bom., 69X; RaroohaiidFa 
V, Jaiiardan, (1800) 14 Bom., 10; Amrita v, Naru, (1889) 13 Bom., 489; 
Sakharam i\ Kripaii, (1802) 10 Bum., 183 ; Vaautleva v. Madhava, (1803) 16 
Mad., 328; Kouiia 0. Karuiiaktira, (1898) 10 Mad., 328. 


’’ AklemunnesBa 0. Mahomed Hatim, (1908) 8 Cialc., W. N., 706 ; 81 Calo. 849. 
• Zair.0. Khurahed, (1907) A. W. N., 99. 


* Ramkriahnamnia 0. Bhagamma, (1890) IS Mad., 66. 
Unnoda Pershad 0. Erskine, (1874)21 W. R., 68. 
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virtually a suit for money and should be valued not at the principal debt but at 
the entire amount including interest.^ 

Trus/ Profierfy,-~Tht valuation in a suit for the removal of the defendant 
from the management of certain trust funds, is the plaintiffs Interest in the 
subject-matter of the suit and the plaint should bear a stamp of a value propor- 
tionate to the subject-matter of the suit.^ 

Addiitonai Court fees , — It is competent to a Court which has made an ordS^r 
under s. lo, cl, ii, Act Vll of 1870. f>r the payment of an additional Court fee to 
enlarge, either before or after its expiration, the time limited for payment of such 
additional fee.* See notes to ss 53 54. 

Appeal, ^ kn VLfpthX lies against a decision as to the class to which a suit 
belongs, although it does not be against a decision as to the valuation of the suit 
in that class* A decision of the lower Court holding that a suit is one for speqpc 
performance of a contract fur i»ilc and to be valued according to the amounTof 
the consideration money is appealable.* 

No value.— Where the subject-matter of the suit has no money-value, as in 
a suit for possession of a minor sun, the amount of the stamp fee should be 
computed according to the amount at which the relief sought is stated in the 
plaint,* but jurisdiction may not deprnd on that alone, and if the management 
of property is involved, its value derides jurisdiction.* A suit for the removal 
of a karnavan/ or for lestitution of conjugal rights,* is incapable of valuation. 

Shall be instituted. — This section refers to procedure only, and regulates 
the practice of the Courts, but does not deprive any Couit of junsdiction which 
it may otherwise possess Thus, where a Subordinate Judge entertained a suit 
contrary^to this section, the High Court held that it was a mere irregularity which 
did not prejudice the appellant, and refused to enter on the question of valuation 
with a view to determine in what Court the suit should have been brought.* 
So where the first Appellate Couit dibinissed a suit on the ground that, the 
subject-matter of the suit being less than a thousand rupees, the suit should have 
been biought in the Munsif’s Court, and that the Subordinate Judge had acted 
without jurisdiction in trying it, the High Court decided that under Act VT of 
1871, s. 19, the Subordinate Judge was empowered to try causes of any value, and 
although he should, if he had found the value of the subject of the suit to be 
under a thousand rupees, have sent it to the Munsif, still the fact that he tried 
it himself was no ground of error in special appeal.^* So it has been held the 
fact of a suit decreed by a Subordinate Judge for less than a thousand Rupeea 
being cognizable by a Munsifs Court is no ground for dismissing it ; but the 


* Kashinath e. Ganpatrao, (1894) 18 Bom., 698. 

* Delroos Banoo 0. Ashgur Ally, (1878) 18 B. L. R., 167 ; Omrao Mirza s. Jones, 

(1884) 10 Calc , 899 ; Sonachala s. Btfuuika, (1885) 8 Mad., 616. But we 
ThakuH «. Bramha Narain, (1897) |9 All , 60, in which it has been held that 
where the plaintififs pray that they may be appointed as truetees, such a suit 
" cannot be estimated at a money value. 

* Chunni Lai 0. Ajudhia Persad, (1897) 19 All., 240. 

* Dwl. «. Ntgeab. (1899) 28 Bom., 486. 

* KrUhoa «. BomU, (1888) 9 Had., 31, 

* Krishna «. Raman, (1888) 11 Mad., 260. 

' Nambiar ». Nambiar, (1843) 4 Had., 148 ; Narangoii «. KaranjoU, (1882) 4 
Mad., 814$ Kanbans. Sankara, (1891) 14 Mad., 78; Krishna «. Bamau, 
(1888) 11 Mad., 266. 

* GolamBalhnan.. Fatima, (1887) 18Calo.,2S2; Mowla Nawaso, SajidunniHa, 

(1891) 18 Oslo., 378, SM aim MulU Adjim, (1887) 14 Calo„ 381. dee a. 9 
Act VII ol 1887. 

* Mates Mandal «. Hart Mohan, (1890) 17 Calo,, 188 ; BMshnaMmi «. 

Ka n a k a n aha i , (1891) 14 Mad,, 1^ 

SolMooUah tUiwar .. Bogan Biboo, (1878) 28 W. B., 219. 
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plaintiff should not be allowed more costs than if he had sued in the lower 
tourt.^ In a suit upon a mortgaj^e in which the amount claimed was in excess 
of the pecuniary limits of the Junsdiction of a District Munsif and which was 
tiled in the. Court of a Subordinate Judge, it appeared that there had been an 
adjudication by a District Munsif in a previous suit affecting the rights of the 
parties now in issue, and that the present claim was largely 'composed of interest. 
The Subordinate Judge, having framed issues relating to the claim for interest 
and having tried them as preliminary issues, decided that the suit was within the 
pecuniary limits of a District Munsif, and that the claim had been exaggerated 
with a view to filing the suit in a superior Court, and so avoiding the plea of res 
judicata^ and he thereupon returned the plaint to be presented to the proper 
Court. Heldy the procedure was wrong and that the whole suit should have been 
tried.* The pecuniary jurisdiction of a Civil Court on its original or appellate 
side is ordinarily speaking governed by the value stated by the plaintiff in his 
pllirint and if a suit having regard to the valuation in the plaint is within the 
jurisdiction, such jurisdiction is not ousted by the Court finding that a decree for 
a sum exceeding its jurisdiction should be given to the plaintiff. There is 
nothing in Act XII of 1887, to confine the sum for which a Civil Court may pass 
a decree to the limit of its jurisdiction to entertain a suit.* 

Subordinate Judge, — As to the case of a Subordinate Judge appointed in 
Bombay under ss. 23 and 24, Act XIV of 1869, see Shti Sidheskwarv. 
Harihar,^ A Joint Subordinate Judge of the Second Class has jurisdiction to 
try a suit under s. 4 of the Dekhan Agriculturists’ Relief Act, (XVII of 1879), 
when the suit has been instituted in the Court of the Subordinate Judge of the 
First Class.* ^ Where a Subordinate Judge had tried a suit which a Munsiff 
might have tried, it was held he had not acted without jurisdiction 

Under- value.— But if a suit was under-valued, and taken into the wrong 
Court, It was otherwise,^ unless the olyector was equitably estopped, or had 
delayed in raising the objection. IMaintin applied before a .Subordinate Judge to 
sue forma pauperis^ and was met by the plea of over-valuation, and the Sub* 
ordinate Judge, holding that the suit was over-valued, declined to entertain it. 
Subsequently, he obtsiined a decree before the Munsiff, and defendant appealing, 
raised the objection of valuation, and the suit was dismissed as beyond the 
Munsiffs competency to try, //<-/</, this decision was wrong, that the defendant 
could not turn round and object to the jurisdinion of tbe Munsif, since it was on 
his opposition that tbe original application had been rejected.** I’laintifTs suit 
was dismissed by a Munsiff as above bis jurisdiction. He appealed. The Court 
of Appeal, reversing the Munsiff’s decision, diiccted him to try the suit; he did 
so and dismissed it ; but on appeal, plaintiff obtained a decree. In special 
appeal defendant ag.ain raised the question, but it was ruled that he wjis not 
entitled to do so. The Court held “ the objection as to jurisdiction cannot be 
taken at this stage of the case ; the appellant had a right to come up here in 
special appeal from the order passed on the I4ih of June, 1872 This question 


» Joy Kishen e. Tumball. (1876) 24 W. R., 137 ; and see Masboolah Khan e. 
Ram Lall, (1881) 6 Calc., 6 ; Nidhi Lai «. Mazhar Hussain, (1885) 7 All., 230 ; 
Krishnasami v. Kanakosabai, (1801) 14 Mad. 183 : see, however, ^mayya e. 
Bubbarayudu, (1800) 13 Mad., 26 ; Velayndani e. Aninachala, (1800) 13 Mad., 
273 ; (iourachandra v. Vikraniadeu, (1900) 23 Mad., 367i and compare s. 11, 
Act VII of 1887. I- • 

* Koii «. Manjaya, (1898) 21 Mad., 27l. 

■ Madho Das e. Bamji Patak, (1894) 16 All., 286. 

* Shri Shidheawar v. Harihar, (1888) 12 Bom., 156. 

■ Manaji e. Narayan Kao, (1896) 10 Bom., 46. 

* Midhilal e. Mazliar Huaain, (1886) 7 All., 2.30. 

^ Russick Chunder « Kam Lall, (1874) 22 W. H., 301. 

■ Brohmo Moyee e. Anund Chunder, (4874) 22 W. R., 120 ; but see Aukhll 

Chunder e. Moheenee Mohun, (1879) 4 0. L. R., 491 ; Bhri Sidheshwar 9. 
Harihar, (1888) 12 Bohi., 156. 
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of jurisdiction has no bearing upon the merits, and simply refers to the form ia 
which a suit should be brought”.^ 

When a suit is dismissed, or the plaint returned, for want of jurisdic* 
tion, the defendant is entitled to his costs.* , 

Small Oause Court. — Munsiff's Coivr/.— When a Munsiffwas vested 
with powers up to fifty rupees under Act VI of 1871, and there was a Court of 
Small Causes, under Act XI of 1865, with jurisdiction extending to five hundred 
rupees, at the same place, a suit of the nature cognizable by Small Cause Couilf, 
if not above fifty rupees in value, must have been brought in the MunsifTs 
Court.* So, where two Courts with different money limits possess ^’’jirisdiction 
to try the cause, it should be instituted in the Court of the lower limit.^ Thi.s rule 
does not apply to village Munsifs established in Madras under Regulation VI, 
1816, s 5, to try suits not exceeding ten rupees, and in such cases the Munsiifs 
and Small Cause Courts possess concurreni jurisdiction, and one does not exclude 
the other.* As to the present law, see ss. 16 and 23, Act IX of 1887. In Act I 
of 1889, s. 13, proviso 3, the word *1and” includes land covered by a house, and 
consequently a suit for house rent, unless due under a written contract signed by 
the defendant, is not cognizable in a Village MunsifTs Court.* 

Jurlsdiotion of Small Oauae Courts.— -A person claiming 
damages for personal injury where actual pecuniary damage has resulted, has 
a right to join in the suit another part of the claim to damages which is not 
cognizable by a Small Cause Court ; ^ but see, as to the present law, s. 15, Act 
IX of i 887 i and compare.* A suit is not cognizable by a Small Cause Court, un- 
less it is cognizable by it as against all the defendants.* A plaintiff whose claim 
to certain attached moveable property has been disallowed under O. XXI. r. 58 
may sue in the Small Cause Court to recover possession of it. In sub- 
stance the suit is for goods, though as a matter of form the decree may 
contain a declaration. The plaintiff may abandon part of his claim so as 
to bring the suit within the jurisdiction of the Small Cause Court.^* 
The plaintiff sued to recover from his landlord a sum which the defendant 
had collected in excess of what was properly due to him by distraint of the 
plamtiflPs cattle. that the suit was cognizable by a Court of Small 

Causes.^^ A suit for damages for use and oci upaiiun of land is cognizable 
by a Court of SmciU Causes.'* A suit by a nuinager of a temple against 
his predecessor in oflire for damages sustained by the temple owing to the 
negligence of the defendant is not cognizable by a Court of Small Causes.^* 
A suit by a Mahomedan to obtain a sh.ire in property distributable under the 
terms of a certain endowment is not cognizable by a Court of Small Causes.'* 

Small Cause Court, Provincial.— Under Act IX of 1887, a Small 
Cause Court has power to try all suits of a civil nature not excluded by the 
second schedule to the Act ; and it is the nature of the suit as described in the 

' Koylash Chuiider v. Aahruf, (1874) 22 W. R., 101 ; and see Dattu v. Kasai, 
(1884) 8 Boiu., Cd.'i. See ** JnaisDK^rioN,” m/ra, and the change introduced 
by B. 11, Act VII of 1887, and note to e. 99. 

^ Moshingan v. Hozari, (1886) 12 Calc., 271. 

* Dwarkanath Dutt v. Bhathu, (1874) 22 W. R., 467. 

* Mohanial v. Vira, (1888) 12 Bom., 169* 

* Parasoorama Pillay v, Rsmswamy, (1869) 5 Mad., H. C., 45 

* Narayanamma v. Kamakshamma, (1897) 20 Mad., 21. 

^ Mansing Lalung v. Theratn, (1874) 22 1^. R., 395. 

* Jiva Ram v. Btiola, (1888) 10 All., 49. 

^ Parshotam v. Pema Harji, (1898) 21 Bum*, 121. 

Raghunath v. Sarosh Kama, (1900) 23 Bom., 266. 

Karuppanan v. Romasami, (1898) 21 Mai., 2.39. 

19 Vira Pillai v. Rangasami, (1899) 22 Mad., 149. 

Kriehnayyar V. Soundararaja, (1896)21 Mad., 246. 

Mihr Ali v. Muhammad HuiMn, (1892) 14 AU., 413. 
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plaint and not the nature of the defence that determines the <|uestioQ of 
jurisdiction.' A suit for compensation on account of injury to an oil^mill will 
lie* in a Provincial Small Cause Court.^ ; so will a suit for damages on account 
of the use and occupation of land * ; or an account of the forcible cutting and 
carrying away of grass ^ ; or to recover the cost of repairing a channelt 
the joint property of plaintiff and defendant * ; but not a suit for mesne 
profits ^ ; or to recover a legacy when there is no allegation that the executors 
are in possession of sufficient assets to pay or that they had ever assented 
to the payment * ; or to establish a right to a standing crop on ^be basts of 
title,* or for contribution * ; or for arrears of which is rent on favourable 
terms,'* or a suit by a retired partner for money alleged to have been agreed to 
be paid to him by the continuing partners in consideration of bis retirement" 
A suit for arrears of maintenance payable under a written agreement does not lie 
in a Provincial Small Cause Court'* A suit for the recovery of a certain^ shAre 
of the profits of f Mam villages, the amount claimed being Rs. 130, lies in the 
Court of Small Causes.'* Plaintiffs sued in the Court of Small Causes at Poona 
to recover Rs. 400 for arrears alleged to be payable to them under an agreement 
by defendant’s father to pay Rs. 130/. a, of which Rs, 50 were for maintenance 
of plaintiff’s mother and the residue for the expenses of a temple. The Judge 
dismissed the suit, nolding that being for a hereditary allowance, it was a claim 
for immoveable property. On application to the High Court under s. 25, the High 
Court held that the suit was not for the possession of immoveable properly or for 
the recovery of an interest in such property, and that the Small Cause Court had 
jurisdiction.'^ Certain muveablepi operty having been distrained under s. 15 of the 
Rent Recovery Act (Madras) 1865, such distraint was set aside and the property 
ordered to be restored to the owners. That order not having been carried out, 
the owners filed suits in the Small Cause Court for the value of the proj^rty so 
illegally retained. It was held that the suits were not excepted from the jurisdic- 
tion of the Small Cause Court by art. 35 (j) of Schedule li of Act IX of 1887.'* 

Presidenoy Small Oause Court.— 't'he jurisdiction given to this Court 
under s. 18 of Act XV of 1882 is not affected by 51 Vic., c. 4, s. 7.'® It is the 
nature of the case as laid and not the defence that determines jurisdiction.'^ 
The Small Cause Court in DombaY has jurisdiction to try a suit against a non- 
resident foreigner, who carries on business in llombay through a tnunim,^^ 

* ' Bspuji V. Knvarji, (1892) 15 Bom., 4U0. 

Bunwari Lall v. Secretary of State, (1800) 17 Calc., 200. 

* Makhan Lall v. Garibullah, (1800) 17 Calc., 541. 

* Krishna Prosad v. Maizuddin, (1890) 17 Oalo., 707. 

^ Fischer v. Collector of Madura, (1802). 15 Mad , 155 

** Sriram v. Kalidas, (1801) 18 Calo , 816, the decision in this case was, however, 
overruled in the Full Bench case of Kuiija Behari v. Madhab Ghundia, (1896) 
28 Calc., 884. 

’ Okhoy Coomar v. Koylash Chutider, (1800) 17 Calo., 387. 

Dakhyaui v. Dole Gobind. (1804) 21 Calo., 430. 

* Bhatu Bingh v. Rama Mahtou, (1896) 23 Calo., 180. 

Venkatagiri v. Venkat Rau, (1808) 21 Mad., 243. 

Fauji Lai v. Cbanga Mai, (1807) 19 AIL, 618. 

Baminatha v. Maugalathamroal, (1897) 20 Mad., 20. 

Damodar v. Ohiutaman, (1803) 17 Horn., 42. 

Vishnu Ganesh v. Yeshavantrao, (1897) 21 Bom., 887. 

Chakradharudu v, Venkataramayya, (1809) 22 Mad., 457. 

Watts V. Blaokett. (1801) 18 Calo.. 144 ; WalUs v, Bailey, (1801) 18 Calo., 872. 

Bapuji f*. Kuvarji, (1801) 15 Bom., 400. As to stating a ease, see Rail! 
Brothers v, Gooulbhai, (1801) 15 Bom., 376. As to costs, see Ismail Arif v. 
Leslie, (1897) 24 Calc., 890. 

Girdhar e. Kassigar, (1803) 17 Boro., 662. But see Annamalai v, Muruasa, 
(1003) 7 Calo.. W.N., 754; L. R., 80 I. A., 220 1 and Todepalli v. Bayep, 
(1006) 20 Hod., 69, 230. 
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Where a contract provided for the delivery of goods in two monthly shipments 
by the plaintiffs and the defendants refused to take delivery or pay for either ship* 
ments of the goods in accordance therewith, it appeared that the total amount of 
the damages sustained by reason of the two breacheb if added together, exceeded 
Ri. 2 , 000 , whereas if taken separately they wcie respectively less than that 
amount. The contract provided that each Shipment was to be treated as to 
separate contract, /fe/d, that the plaintiff was entitled to bring separate suits for 
the damages sustained in respect of each shipment, and that, therefore, tlia 
Presidency Small Cause Court had jurisdiction.^ 

Madras Oity Oivil Oourt.— A bouse was attached an .1 sold ss the 
party of one against whom a decree of the Small Cause Court, Madras, had been 
paseed. The profMtty teas brought to sale and the purcbase^money was paid 
into the Madras City Civil Court. The sale was set aside under s. 310 A, Aot^ 
XIV of 1883 . Part of the purchase-money was attached in execution of subse- 
quent decrees passed against the same defendant by the Small Cause Court and 
eras remitted to that Court under the attachment. On an application by the 
purchaser for the refund of the purchase-money by the various persons erho had 
received portions thereof : that the City Civil Court bad jurisdiction to 

entertain the application.* 

Court of Oantonment Magistrate.— See Suftdantasv. Mckandtts.^ 

Court of Bequests — Shere Alt v. Prcndergast,*^ 

Revenue OoxsxXb.— N orth- West,- Under Act XVlll, 1873 , a iUit for 
possession of a holdii^ by a tenant against his landlord should be instituted in 
the Revenue Courts and in a suit to eject a tenant holding over, the Civil 
Court j will not have jurisdiction, even if the suit for ejectment is combined 
with a claim for meboe piofits but this Act does not preclude the Civil Courts 
from taking cognizance of a suit to recover possession, on the averment that 
the plaintiffs are occupancy-ryots, and mesne piofits against third persons 
settingup an adverse title or of a suit to recover pos^.ession, of Jir land on 
the ground that defendants have taken possession without any right or a 
claim of one joint owner against another ; * though a mere declaration that 
a tenant is only a tenant-at-will cannot be obtained in any Court ; nor will • 
a suit lie to determine the status of persems admittedly tenants ; Revenue 
Courts cannot hear a suit concerning profits of land, arising between the heir 
of a lambardar and his co-sharers;^* nor a suit for rent by an assignee of the 
landlord ; not a suit for declaration of right in land as sir land ; nor to 


« Volkart v. babju 8ah«b, (1896) 19 Mod., 304. 

* Vira Sami e. Liludhaia, (1898) ill Mad., 398. 

•> (1886) 9 Bom., 464. 

« (1886) 13 Calo., 143, 

A Muazzim AH v. Sheo Parshad, (1874) 7 All, H. C., 269 ; Chidda e. Karpat 
(1880) 8 All., 62. 

” Ram Autar v. Taiimundi, (1874) 7 All. H. C., 49. 

’ Mata Penhad v. Janki, (1874) 7 All. H. C., 226 ; Raghobar Misser v. 8 ital, id. 
228. 

» Ghiaa t;. Didari, (1874) 7 All. H. C., 257. 

• Birbal v. Tika Ram, (1882) 4 All., ll^. 

i» Maharaja of Benares v. Angan, (1886fl| All., 112. 

>> Mahesb Rai v. Chandar, (1891)13 AU., 17 ; bakina. v, Swarath Rai, (1893) 
15 All., 115. 

I A Ahmaduddin v. Majlis, (1883) 5 All., 438. 

* Ganga Prasad v. Ghandrawati. (1885) 7 All., 256 ; and see Antu Bijigh e, 
Ajudhia, (1817) 9 All., 249. 

Kauleshar Panday v. Oirdhari. (1885) 7 All., 338 ; and see Sheodieht v. Rame- 
shar, (1885) 7 All., 188 ; Madho Biimh v. Ajudhia, ( 1888 ) Li R., 15 I. A., 
77 ; 15 Gale., 515 ; Mahadeo Singh e. Bachu Singh, (1889) 11 AIL, 224. 
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determine a right to rent against a person clniming as landlord ; ^ nor a 
suit to restrain a tenant from changing the nature of his holding ; * nor to 
remove trees.® 

Settlement Officers cannot determine the rights of contending parties in the 
soil.^ Where a lambardar brought a suit for arrears of land revenue payable 
by the proprietors against several defendants, of whom some were co-sharers 
and others mortagees in possession, held^ that such suit was one of the nature 
contemplated by s. 93 of the N. W. P. Rent Act. 1881, and was cognizable 
by a Court of Revenue as against all the defendants.® The plaintiffs alleging 
themselves to be occupancy tenants and to have been wrongfully dispossesaed 
by their landlords who had made a lease of lands in suit, sued the landlords and 
their lessees for recovery of possession and for damages : held^ that such a suit 
was exclusively cognizable by a Revenue Court.® The reason which 
a land-holder may have for desiring to eject a tenant of agricultural land, 
has nothing to do with the procedure to be adopted for the tenant’s ejectment. 
When the procedure laid down in s. 36 H seg, of the N. W. P. Rent Act, 1881. 
is available, the land-holder must adopt that procedure, and the mere fact 
that the land-holder’s alleged cause of action is the denial by the tenant of the 
land-holder’s title, will not give the land-holder a right to sue for ejectment in 
the Civil* Court. ^ S. F. and others, zemindars, sued M. K. and others as 
trespassers to eject them from certain land alleged to form part of the plaintiffs 
zemindari. The defendants pleaded that they were mortgagees holding under «'i 
mortgage with possession given by one S. (i, said to be tenant at fixed rates, 
of the land in suit. It was found that S. (j. had been an occupancy tenant not 
at fixe4 rates, but that he had died without heirs prior to the institution of the 
suit. that the suit bi ought under the above circumstance, was cognizable 

by a Civil Court.® 

Bengal — Hy Act VlII (P.C ) of i 8 f> 9 , Revenue Courts were aViolished over 
the greater pait of bcng.tl and the tiial of tent suits w.is made over to the ordin- 
ary Civil Couits. It IS now regulated by Act \’III of 1 S 85 . This question of 
jurisdiction can but seldom anse. It has been held that a Court was not justi- 
fied in dismissing a suit wiongly instituted undei Act VI 11 (K C.) of 1869 , if it 
could give relief under the ordin.iry proceduic if necessaiy, it should allow 
the plaint to be amended.^® .A suit for enhaiKcineni not cogniz.ihlc under 
the rent law may be brought undei the oidinary proccdiiic. ' ’ 

Objections to jurisdiction how raiBbd- A Court cannot tiy a cause 
where there is no jurisdiction ; if it did, ii would be nothing inoie th.'in a 
private arbitrator, and submission by the defendant cannot oust the jurisdic- 
tion of the Appellate Couit to set the decision asidc;^^ but it has been held 

' Gobind Ram r, Naraiu Dad, (1887J U All.. 304 ; and see Mirza Anand v. 

Mausuma, (1801) 13 All., .304. 

*GaDgadharv. Zahurriya, (1880) 8 All., 440, and see Musharaf v. Ali Iflkhar, 

(1888) 10 All., 634. 

* ProBonno Mai v, Mansa, (1888) 9 All,, 30. 

* Tola Ram v, Har Kiehan, (1880) 7 All., 224. 

* ].Aohman v. Ghasi, (1HU3) 10 All., 137, 

* 'J'arapat v. Ram Katan, (1893) 16 All., 387. 

V Kam bukh v. Gukul Chand, (1809) 21 All., 143. 

* Mahabir v. Bheo Persad, (1894) 10 All., 326. See also Altaf Ali r. Lalta 

Peraad, (JK97) 19, All., 490. 

* Jallaloodeen v. Buriie, (1872) 18 ^W. R.,90; GobindMahtoonv.Ranikhela- 

wan, (18741 22 W. K., 478. 

GoV>iiid Chuiider v. Bykuntnath, (1873) 19 W. R., 161 . 

PorcBh Narain v. Watson, (1878) 3 C. L. R , 543. 

** Lalmoney Dossoe v. Judoonaih Show, 1 Ind. J. (N. 8 .) 319. 

>• Ledgard v. Bull, (1885) L. R., 13 I. A., 134, p. 145 ; 9 All.. I91 ; (1887) Bhopon- 

dru Nath v. Kalee ProBunno, (1875) 24 W. R , 2U5 ; Government of Bombay 

V, Kanmaleinghji, (1872) 9 Bom. H. C., 242 ; Aukil Chunder v, Moheenee 

Mohun, (1879) 4 C. L. R., 491 ; and see Foster v. Usherwood, (1878) 3 £x. 

D., 1; AklsmanDiiBa v. Mahomed Hatem, (1904) 31 Calo, 849 ; 8 (^ 0 . 

W. N., 706. 
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in England that, where a Judge acts utiri^ vire^ by consent, no appeal lies | ^ 
though if the person who is cast hy the decision succeeds in first appeal^ be 
cannot object to a second appeal.* In India where an appeal lies, appeals 
ha\re been alwayi allowed on the question of jurisdiction.* .If the objection is 
not raised till a late stage, and the jurisdiction is doubtful, the proper course is 
to proceed and determine the suit> 

Ref^ular ApfuaL-- When no objection to the jurisdiction of the first Codlrt 
was raised in the grounds of appeal, and the first AppeHate Court declined tc^i 
hear the question argued, it was held that the objection should have been ovtt* 
sidered and decided otherwise, if it were only an irreg^Tity ;* bud 
when a Judge acted without jurisdiction, their lordships of the Privy Councit 
set aside the decree, although the point was not raised either in the first Court 
or the Court of Appeal in India. ^ 

Where a. Court has no juiisdiction, no consent of parties can give 
it jurisdiction.* But by s. 20 of the Presiden y Small Cause Court Act| aV 
of 1882, it is provided that **when the parties to a suit which, if the amount or 
value of the subject-matter thereof did not exceed two thousand rupees, would 
be cognizable by the Small Cause Court, have entered into an agreement in 
writing that the Small Cause Court shall have jurisdiction to try such suit, the 
Court shall have junsdirtion to try the same, although the amount or value of 
the subject matter theiof may evceed two thousand rupees” 

IVufv r - Theie cannot he a waiver of junsdif tion.® Ihe fact of a defen- 
dant not subject to the juiisdictiori of a Court hiving waived his pnvHege in 
previous suits brought against hi 111 does not give the ( ourt jmisdiction to en- 
tertain «i suit against him in which he pleads that he is not subject to such 
junsuiction 

Obfcction to junsdution^ when it may be fiit^ed An obicction to jurisdic- 
tion, the validity ot whu h is patent on the face of the proceedings, can be taken 
at any stage of the pioceedings ^ ^ Such an objection can even be taken for 


' White Biif ileuoh, (ISOli 0) L U , I. H h S (J.. 70. 

« Biokott V Mnns, (ISOO D) L R . I. H h . S. C., 47 

• Niro Hat iM Anpuniabai, (i8S7> 11 Rom., 10(1 ; Udgard 1 ’. Bull, (1885) L. R. 

I A. 1>U at p Hi; (1SS7) 0 All. 101 ; Murnkshi v, (Subrsmaniya, 
(1884) Ij R, It 1. A., 100; II Mail, 20; Dmhenmun v. Land Mortgage 
Bank, 11 Calc , 244, at p 248 ; L. R , 12 I. A., 7. 

* Bagnini ?^. Mosns (1852 3) I Hyde, 284 S 08 Abdulullah v, Aaraf Ali (1907)7 

Calc. L J., 152. 

^ Motilal Ramdas r. Jamnadas, (1804) 2 Bom H. C , 40. 

" Ram Kiahen v. llipa, (1891) 13 All., 580. 

’ Hir Naraiii 0 . Biiagwant Kuar, (1891) 13 All,, 300 ; L R,, \8 I. A. 65. 

* Aiikhil Chutider v Mohiny Mnhan, (1880) 5 Calo , 489, Seo also Government of 

Bciiiibay v Kanmul Siiighji, (1872) 9 Bom H. C., 242. and Bhoopendra Nath v. 
Kalou Prosanno, (189.5) 24 W. R., 205 ; Babuji v. Lakshmibai, (188.5) 9 Bom., 
260; Akleinouniasa v. Mihomed Hatem (1004) 31 Calo., 840 ; 8 Calo. 
W. N., 705. 

• Minakshi V Sub ram an 17 a, (1884) L. R. 141. A., 160; 11 Mad., 24; Sanka- 

niani w. Ikorau, (IhOO) 13 Mad., 21 L As to what amnunta to waiver of an 
irregularity, seo Lodgard v. Bull, (1885) L. R. 13 I. A. 134; (1887) 9 All., 
191 

lu Beer Chandra Manikya v, Nobodeep Chundoi, (1883) 0 Calo., 635 ; Shamaren- 
dra Ch. l)eh Barman v. Birondra Aiahore Deb Barman, (1008) 12. Oalo. W. 
N., 777 (F.B.) 

> ' Sidhoahwar v, Harihur, (1888) 12 Bom , 155 ; Nidhilal v. Mazhar Husaiu, (1886) 
7 All., 2.80 : Nobeenkiahoii v. Shib Peraad, (18G7) 7 W. R, 490 ; Anundee 
Koonwar v. Takoor Pandny, (1805) 4 W. R , Mis., 21 ; ^shtibAr v. Maokensie 
(1866) 62 W. R., Aot X, 76. ^ 
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tbe first time in second appeal or in second appeal after remand by the 
Hijfh Court.* Generally, the plea of want of jurisdiction will not be listened 
to in special appeal, if not raised in the Courts below, unless it arises clearly 
upon the pleadings or from the admissions of the parties;* but if it appears, 
on the face of the proceedings, the Court must take notice of it.* If a party 
protest against jurisdiction, he is not bound to retire ; he can go through the 
case subject to the protest.* 

IVAen it may Mof ^ raisid.^PJttr ytm of litigation in execution-proceed- 
ings, the Court of first instance was held to be justified in refusing, in a suit 
brought to ^ve errors in those proaeedings corrected, to raise an issue as to 
the jurisdiction of the Court to entertain those proceedings.* 

As to costs when the plea of no jurisdiction is allowed in special ap- 
peal, see Aftabooddeen v. Afahini Afohun Dasi,’^ 

Form of order.— When an ohtcction to jurisdiction is raised and allowed 
at an early stage of the case, the plaint should be returned to be presented to the 
proper Court.* In Bhngal, there is no unifirm practici.* In Madras, the 
Court either dismisses the suit or appeal, or returns the plaint.^* In . 

V. BuU^ infra 1 1 their lordships )f the Privy Council stated ‘‘that the Court should 
have given the plaintiff the alternative of having his suit dismissed or of 
withdrawing it with leave to bring a new action.” 

^ No Jurlsdiotion — The leading rase on jurisdiction is J^dgardv^ 

This was case under the P.itent Act, and should have been instituted 
in the District Court. It was instituted in the Court of the Subordinate 
Judge, and defendant pleaded that the Court had no jurisdiction, and though 
subsequently he consented to have the case renrioved into the District Court, he 
did not withdraw ihe objection to jurisdiction. Their lordships said— “ The 
defendant pleads that there wa? no jurisdiction in respect that the suit was 
instituted before a Court incompetent to entertain it, and that the order of trans- 
ference was also inconripetently made. The District Juige was perfectly compe- 
tent to entertain and try the suit, if it were competently brought, and their lord- 
ships do not doubt thit in su'^h a case a defendant m iy be barred by his own 


' Nyamtida w, Nsnavalad, (18S9) 13 Bj-n , 424 ; Velayadam v, Arunaehala. (1890) 
13 Mad., 273. 


' iCenhav v. Vinayak, (1899) 23 Bom., 22. 

* Nymooddee .Toardar v Moncrinff, (1809) 12 W. R., 140 ; 3 B. L, R., 283 ; and 

fee remarks of Bovill, C J, in RevoU w, Blake, (1871-2) L, R., 7 0. P., .9<»0 
(1872-3) 8 L. R. C. P., 633. 

* Ladli V. Rajee Rabia, (1880) 13 Bom , 6.W ; Manikshi t>. Rubramaniya, aiipra ; 

see ulae Chundeo Chiiran v. Kduljeo, (1882) 8 CaIo., 078. 

^ Hamlyn v. Betteley, (1880 1) G Q. B. 1)., 63 ; Ledgard v. Bull, supra. 

® Nehora Roy v, Radha Perahad, (1879) 4 0. L. R., .368. See aleo Modan- 
iiiohun V. Boroda Sundaree, (1881) 8 C. L. R., 201 j Radha Clobind v. Ooma 
Bandarae, (1876) 24 W. R,, 363 ; Koylaeh Chundur v. Ashrnf AH, (1874) 22 
W. B., lOI ; Rajnarain e, Eovrahan Mull, 11874) 22 W. 120; Ooma 
Boooduree f». Bipin Bihari, (1870) 13 W. R., 292 : Venkata ^ra Ragava v. 
Kriahna Bami, (1883) 6 Mad., 344. 


^ AftalKxxldeoii v. Muhiiii Mohun DatiM. (1871) 15 Vf. R., 48. 

• Khooshal Chand v. Palmer, (1868) I Agra, 280 ; and thia ia the rule in Bombay 

at any sUge— Prabhakarbhat V. Viahwambhar. (1884) 8 Bom., 318, even in 
apeoial appeal— Babaji v. Lakahroibai, (1886) 0 Bom., 266. 

* Joynath Roy v. Lall Bahadoor Biogh, (1882) 8 Calo., 126. 

Sonaohalav. Mankia, (1886) 8 Mad., 616; but aee MuitiniUndi v, KotUyan 
(1887) 10 Mad., 211. ^ 


(1885) I-*; R.» 18 I. A., 134. Thia oaae waa followed and approved in the 
oaae of Minakahi v. Bubramaniya, (1886) L. R., 14 1. A. 160; (im) 11 Mad., 
Bee alao Viahnu Bakharum v. Kriahoaroo, (1887) 11 Bom. 163: 
Maro Har^^npurnabai, (1887) 11 Bom., 160; Ladli v, Raje Rabia, (1889) 
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conduct ftt>m dbjebting to irreffularities in the institution of the suit When^ m . 
Jud^e has no inhenni Jurisdiction over the subjict-maitsr ofsmt^ the 
cannot by their mutual consent, convert it into a judicial procea^ although they 
may constitute the Judge their arbiter and be bound by bis decision on the 
merits when these are submitted to him. But there are numerous authontiM 
which establish that when, in a ease which the Judge is competent /p the 
parties without objuction join issue and go to triil uo'^n the merits, the defendant 
cannot subsequently dispute the jurisdiction upon the grounds that there iseje 
irregularities in the initial procedure, which, if objected to at the time, woujdr 
have lea to the dismissal of trie suit. The present case does not jome strictly 
within those authorities, because the defendant’s plea was stated before issue 
was joined on the merits, and in reliance on that plea, he objected to the caw 
being tried, and withheld his obiecihns to the validity of the Patent, Their 
lordships then found that defendant had not consented to the case being tried 
by the District Judge, and dismissed the suit. 

The plaintiffs sued the defendant for partition of family proMrty, which 
consisted both of moveable and immoveable property. The moveable property 
was within the Jurisdiction, but all the immoveable proper^ was outnde «e 
jurisdiction of the Court* fields that the Qourt hid no juris 'Jictipn to hear the 
suit.' The plaintiff sued for partition of certain property alleging it to be joint 
family propertv. It consisted of a house in Bombay and certain fields at Valva 
in the Thaoa District. The parties were all resident in Bombay, neld^ that 
as to the Valva property the Court had no jurisdiction, but the suit imght 
proceed as regards the property in Bombay.* Where the plaintiffs brought a 

suit for their shire of family property consisting of lands situated outside the 

jurisdiction of the High Court and for moveables situated within it, it was held 
that the High Court had no juris, iction as to the lands.® 

Alternatioe Relief. — Where plaintiff claims different reliefs to some of which 
he is not entitled, jurisdiction depends on the other reliefs.^ 

Irregularity in ezeroise of jurisdiction. —In Sndasiva Pillai v. 
Ramalinga Pillaif^ their lordships of the Privy Council, referring to a question 
of mesne profit** under a decree, held as follows : —“Their lordships are of opinion 
that the respondent did come under an obligation to account in this suit ffw the 
subsequent mesne profits of the appellant’s land, which was capable of being 
enforced by proceedings in execution, notwithstanding the construction of the 
iith section nf the Act of i86i, which now piewiils in Madras. They conceive 
that this liability made the accounting ‘a question relating to the execution of 
the decree’ within the meaning of the litter clause of the secuon. Biit even if it 
did not, they think, that, upon the ordinary principles of estoppel, the respondent 
cannot now be heard to say that the mesne profits in question are not payable 
under the decree. The Court here had general jurisdiction over the suoject^ 
matter.^ though ihe exeicise of that jurisdiction by the particular proceeding may 
have been irregular. The case, therefore, seems to fall within the jjnnciple laid 
down and enforced by this Committee in the recent case of Pisam v. Attorn^ 
General of Gibraltar^^ in which the parties were held to an agreement that the 


' Jairam v. Atmaram, (1880) 4 Bom. , 482. 

• Balaram v. Ramohiiiider, (1898) 22 Bam., 922. 

• SMbsgeri r. lUma Bm, (18pe) 1» M«d., 448. A. 

jurisdiotiou in part, see Leslie, in the matter of, (J»72) » L. «., 
171, p. 176; 18 W. R.. ae»; 8ree Nath ». Oally n.iw, (1880) 6 
hot Me UoUmf p . IhMlabhai, (1890; 14 Bom., lUW ; Punohannii v. Hhlb 
Chnnder, (l8M) 14 Calo., 835. 

‘ Nanda Kumar t>. laban, (1888) 1 B. L. R., 91 j LokihmaB *, Babaji, (1884) 
8 Bom., 31. 

• Sadasiva Pillai v. Ramdinga Pillai, (1875) 15 B. L* R.. 883 ; 24 W. B., 198 ; 

L. R., 2 1. A., 219 ; followed in Kamisuddi v. Fansdar (1900) 4rCalo., U J., 
811 ; (1906) IOC. W. N., 850. 

• Pisaiii V. Attorney General of Gibraltar, (1878-4) L. R. 5P. Ca, 616, See aleo 

Brooke v. Wigg, (1878) 8 0. D., 510 ; Fakharuddin 4tahom«d v, Offioial 
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(b) for th« partition of immoveable property^ 

(e) for foreolosafe, taie or redemption m the case of 
a mortgage of or charge upSn immoveable pro- 
perty, 


{d) for thr determination of any other right to or 
interest in immoveable property, 

(«) for deropensation for wrong to immoveable pro- 
perty, 

{f) for the recovery of moveable property actually 
ftndor distraint or attachment, 


shall be instituted in the Court within the local limits 
‘ of whose jurisdiction the property is situate ; 

Provided that a suit to obtain relief respecting, or 
■eompensation for wrong to, immoveable property held by 
or on behalf of the defendant may, where the relief sought 
can be entirely obtained through his personal obedience, be 
instituted either in the Court within the local limits of 
whose jurisdiction the property is situate, or in the Court 
within the local limits of whose jurisdiction the defendant 
actually and voluntarily resides, or carries on business, or 
personally works for gain. 


Explanation . — In this section “ property ” means pro- 
perty situate in British India. 

# 

Act XfV 1882 of Section 26, — This section applies to Prov. S. C. C. and 
to the H C. but not in its original civil jurisdiction. See section 120 post « 

The words " with or without rent or profits ” have been added to 
sub- section (a) to remove ^ny difficulty there might have been under Act XIV 
of 1882 in suits to recover rent in addition to land. 

Immoveable Property.---'By sect. 12 of the Charter of 1866 the High 
Court has jurisdiction in the case of suits for land or other immovelble pro- 
perty, situated within the local limits of its original jurisdiction, and under 
this section it has been held that the following amount to such suits. 

Suits for foreclosure or redemption of land, against a receiver in possession 
of lands after the mortgagee has foreclosed,^ asking for an account and to 
redeem,* for specific performance of a contract to sell land outside the jurisdiction * 
Against trustees to carry out the terms of a trust deed executed by A for him- 
self and B, and compel the sale of lands outside Calcutta, where B denies A's 
authority to act for him to restrain persons working a mine in the mc^utsll 
beyond a certain line for specific performance to execute a mortgage of 


* Jnggodamba v. Paddomoney, (1878) 15 B. L. R , 318. . 

* DanonaUi v, Hogg, (1882-8) 1 Hyde, 141. 

* HnnaraJ Vv Bnoohor Am, (1905) 7 Bom. L. B., 310. 

4 Delhi Bank v. Wordie, (1878) 1 Calo., 248 1 (1878) 25 W. R,, 272 » explaiBed in 
KeUia o. Fiaaer, (1877) 2 Mo., p. 457. 

* Bast Ind. Ry. Ooy, e. Bengal Coal Coy., (1878) 1 Gale., 96. 

9 
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lands^ or for partition.* This term and the expression ‘‘interest in imtnoveabla 
property” are to be held to include not only land and houses and such oth|| 
things as are physically incapable of being moved, but also such incorporeal 
hereditaments as issue wx of, or are connected with, immoveable property, so 
called, /. X) rights of copiioon, rights of way and other profits, ag M^ j nstattce 
rents, pensions and annuities secured upon land.* The equhjf onWttemptioq^ 
of the mortgagor is immoveable property which can be attached and sold aadet 
s. 266 (sec. 60 of this Code).* A tree standing on land is immoveable property 
so are 8tandiii(| crops ;* and tiled huts but tiled huts are moveaDle 
property for all punmses nf execution under s. aS, of the presidency Small 
Cause Couit Act, (XV of 1882).* But this only means tmK as between the 
Judgment'debtor and the judgment-creditor, they shall for the purposes of 
iaecution be deemed to m moveable.* 


In Madras, it has been held that the right to mesne pcpflti tinder a decree 
s not immoveable property.^* 

Specific Relief Act^ section p.^A suit for the possession of a right to fish in a 
khal^ the soil of which does not belong to the plaintiff, does not come within the 
provisions of s. 9 of the Specific Relief Act (1877) nor does a suit to establish 
a right of way.^* A right of ferry is immoveable piopertyer an interest therein 
within the meaning of s. 9 of the Specific Relief Act.^* 

Intereat in immoveable property. —The following suits have been 
held to be suits for an interest in immoveable piopeity : — A suit for possession 
and' for opening a water-course is a suit for an interest in immoveable 
property;^* A suit for the recoveiy of unpaid put chase money under a 


^ Sreenath v. Cally Dose, (1880) 5 Calc , 82 ; contra— Holkar v. Dadabhai, (1890) 
14 Bom., 353, Surabji Cuieetji v. Kattonji, (1898) 22 Bom., 701. 

* Jairam v. Atmarnm, (1880) 4 Bom., 482. 

* CoUeotor of Tbana v, Krishna Nath, (1881) Bom., 322. 

* Parashram V. Govind Oaiiesh, (1897)21 Bom., 220. 

” Sakharam Mulahot r. Vinbrani, (1895) f9 Bum., 207 Pandurang v. Bhimrav 
(1898) 22 Bom., 010. Sec also Bupii r. Dliuiidi (1892) IG Bum., 353 ; Tofuil 
Ahiiiud V. Banco Madhtib, (1875) 24 W. K., 394 ; beerii Cheitiar v. 
Banthanathati, (1897) 20 Mad., 58 ; Kiisbiia Kau i>. Babaji, (1900; 24 
Bom., 31. 

* Cheda Lai v. Mulchand, (1802) 14 All, 30; Madayya r. Yenkata (1888) 

1 Mad., 193 ; Ganga Prasad v. Narain, (119)) 15 All , 394, But see Burat Lai 
Mondal v. Umar Haji, (1895) 22 Calc., 877, and Mangun Jha v. Dolhiii Golab 
(1808) 25 Calc , 693 ; (1898) 2 Calc. W. N., 205. 

^ Raj Ch under v. Dhurma Chunder (1808) 10 W. R., 416 Nattoo Meah, v. 
Nund Ranee, (1872) 17 W. R., 309 ; Rohiny Kant v. Mahabharath, (1868) 10 
W. R., 258. 

* Denonath v. Nuffer Chunder, (1899) 26 Calo., 778 ; (1899) 3 Calo. W. N«, 

500 ; followed in Ganapathy v, Thakurdyal (1907) 34 Calc., 823. Also see 
Kasiohandra v. Jodu Nath, (1868) 10 W. K., 20. 

> Deno Nath Batyabal v. Adhor Chunder Belt, (1900) 4 Calo. W, N., 470. 
Baminatha v. Nanikka Sami, (1800) 22 Mad., 356. 

' > Fadu Jhala v. Gour Mohuti, (1892) 10 Calo., 544 ; Natabar Psrae e. Kubir 
Parue, (1801) 18 Calo., 80. 

Mangal Das v. Jewan Ram, 23 Bom., 673. 

Krishna v. Akilunda, (1800) 13 Mad., 54. 

OodoyesBurree Haro Kissore Dutt, (1865) 4 W. R., 107; Bee as for 
meaning of somewhat similar words— Inder Kumari v. Jaipal Kunwert 
L. R., 15 1. A., 127, p. 148 ; (1887) 14 Gale., 290 ; Anand Kunwar v. Court 
of Wards, (1881) L. R., 8 1. A., 14 p. 22 : 6 Calo,, 764. 
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contract for sale of land,^ and so is a suit to have certain mortgaged lands 
Hieclared liable for the debt.^ So also is suit a brought to enforce payment of 
principal and interest both as a simple contract liability and as a debt secured 
by a collateral mo^rtgage of immoveable property/ So is a suit for a d^ 
clAration that lands are mortgaged or chargedT with a debt and to have them sdld 
in execution, hotwithstanding a later disposition or a suit.for^a sum of money, 
where plaintifT asked that the decree should be enforced against the person of 
the borrower and the property pledged.^ And so is a suit to enforce in plaintiff! 
favour an assignment of rent not due, but to become due/ Varskasans or 
annual allowanoes* chafed on the revenues of two villages in the Nisam’ii 
territory and paid to the defendants by the Treasury Officers at Aurangabad 
in the same territory, are immoveable property and the claim sbbuTd Jbb 
detennined according to the law in force in the Nizam’s dominions. Plaintiffs 
could nbt claini a declaration of title or ask for a refund of the allowance in a 
British Court, ' merely because the defendants happened to be residents in 
British territory.^ 


A claim to an easement is one |e1ating to an interest in land.^ A boOd 
whereby the superstructure of the land oeneath is hypothecated creates an 
interest in immovCable property/ The right to possession and management 
of a laranjiim is an interest in immoveable propetty.^*’ The life-interest of a 
widow in the incoTO arising from the lands of her husband’s estate is immove- 
able property.^ ' 

A suit to follow the purrhase-inoncy of land taken up under the Lana 
Acquisition Act, over which the plaintiff had a mortgage lien, is not a suit 
under rl. (7) Neither is a suit enforce a contraaci for the purchase of land 
or in the alternative for damages.'^ A right to be placed on the revenue- 
register is not an interest in immoveable property.*^ 


A suit to recover baluta levnble on the crops of village lands is not a suit 
for -an interest in l.ind nor is suit to recover a sum of money due by custom 
as an emolument of an hereditary office.'** An .igreemeni to grant a lease 
cannot be said to create an interest in immoveable property.'* The right 
to possession and management of a sanw/am is an interest in immoveable 
property.'** Surer is not an interest in immoveable properly.'® 


* Mttturi V, KotaiiH, (l»(ir») ifS Mad , 2'S7. 

* Ham Lai v. Cliittro Cuonmree, (1871) I*** W. K., 277. 

* Krisliia Row r. Hacliapa, (IK64)2 Mad , H. C.. 307 ; Juneswar v. Mahabeer 

(1H75) I., li , 3 I. A., 1 ; I Calc., 163 ; 2a W. R., H4. 

* Kurwaii Hosaeiii v. Oliolam Mahomed (1H6S) t) W. R., 170. 

* Muniiu Lall v, Pigiie, (1N68) 10 W. R., 370. 

* Uall, ex.parto ; Whitting, in »-c, (1878 0) U) C. D , 616. 

^ Koshav V. Vinayak. (IH99) 2.3 lloni., 22. 

■ Deu^urun v. Mahomed Ismail, (1876) 24 W. R,, 300. tSo is a Jidkar — Parbutty 
Nath V. Mudho Paroo, (1878) 3 Calc., 276. 

* Narayaiia V. Ramaswami, (1876) 8 Mad. H. C.. lOO. 

Narayan Jagannath v. Vasudeo Vishnu, (1801) 15 lloni., 247. 

* ^ Naiha v. Dhanbaiji, (1899) 23 Bom., 11, 

** Venkata v. Krishnasami, (1883) 0 Mad., 344. 

Land Mortgage Bank?*, Suduruddenn Ahmed, (1892) 19 Calc., 368, referred to 
Jagadis v. tiatrughan (1906) 33 Calc., 1065. 

Bhikaji Baji v. Panda, (1803) 19 Bom., 43, 

Nani V. Naro, (1879) 3 Bom., 28. 

Kathna Madaliar V. Tiruvenkata, (1899) 22 Mad., 351. See however, Appan 
V. Nagia, (1882) 6 Bom., 512. # 

Lalla Bam v. Chowbain, (1874) 22 W. R., 287. 

Narayan Jaggannath v. Vasu(|eo Vishnu, 15 Bom,, 247. 

Surendro v. Kedar Nath, (1892) 10 Calo., 8. 
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The property is Bltttata.^ln a tuU on a mortfpage and inoiiay 
in a district other than that in which the property is eituated, the Court ha^ 
no jurisdiction to pass any but a money decree* leaving the Court of the district tn 
which the property is situated to execute it against the property mortgaged.^ 
So a mortgage decree passed by a Court other than that described in the section 
can be only looked on as a money decree.* 

Mortgage Ckarfe.~^PL Court has power to give a decree for mortgaged pro- 
perty situate within its jurisdiction, though the mortgage of which redemption is 
sought includes property without the jurisdiction ; * but it cannot declare a 
charge on property wholly outside its jurisdiction ; if ISidoes, a purchaaer under 
such a decree would not be in a better position than a purchaser under a money 
decree.* A suit by a mortgagee to recover the mongaite debt feam the mort'^ 
gagors personally as well as by sale of the mortgaged property ts a suit undut 
els. (c) and (d) of s. i6,(Act XIV of 1882) and can only be InsiituM lu that Court 
within the local limits pf whose jurisdiction the mortgaged property is lltuete**^ 
Not immoveable property : relief by personal ^obedienoe^Uiider 
the Charter, suits for foreclosure or for redemption of land in the Mofuaail^are 
excluded as being suits for land (see cases above mentioned), and only a limited 
relief can he given against the individual. A suit to declare that a person 
resident in Calcutta holds cepain lands in* the Mofussil, sul^t to certain |rttsts, 
is not a suit for land, and may be tried in Calcutta,* ^neither is a suit 
to enforce the right of parties to act as co-shebaits to an Idol endowed 
with lands in the Mofussil, where possession of any land is not claimed,^ 
nor IS a suit for specific performance or a contract to sell lands outside Calcutta: * 
nor a auiC for an injunction to restrain a nuisance in Howrah ; * nor a suit by 
onebhareholder to recover his share of the rents received by another, although 
the title to the land is in dispute ; nor a suit on a bond and asking for a sale 
of the mortgaged property nor a suit to file an award arising from a dispute 
regarding a partnership entered into in Calcutta in regard to lands outside ; ^* 
nor j a suit to recover title deeds nor a suit for trespass to land in the plaintilTs 
possession outside the limits of the Court’s jurisdiction, and for an injunction.^* 
The proviso to s. 16 (Act XIV of 1882) requires not only that the relief sought 
should be entirely obtainable through the personal obedience of the defendant, 
but also that he should reside within the jurisdiction of the Court in which the 
suit is filed. 


^ Mahomed Khuleel v. Sons Kooer, (1875) 23 W. R., 123. See also BuldeoDoes 
V. Mool Kooer, 2 All. H. 0., 19, and (iomatham Alamelu v. Komandur 
Krishnama Charlu, (1904) 27 Mad., 118. 

* Qudri Lai v. Jagannath, (1886) 8 All., 117 ; and see Premoband v. Mokhoda, 

l^^Calc., 699. 

■ Oirdhari v, Sheoraj, (1877) 1 All., 431 ; and see Bolakee Lall v. Thakoor Pertain, 
(1880) 6 Calo., 928. 

« Oudri LaU v. Jagannath, (1886) 8 All., 117. 

* Vithalroo r. Vaghoji, (1893) 17 Bum., 670 ; Alunodeo Begum r. Delia Persaud, 

18 W.R. 287 ; Mahomed Khulcol p. Soiia Kooer, (1875) W. R., 123 ; Ram 
Lall V. Chittro Coumaree. (1871) 15 W. R., 277. 

* Bagram v. Moses, (1862-3) 1 Hyde, 284. 

^ Juggodumba v.^ Puddanioney, (1875) 15 B. L. R., 818. 

* Ramdhone Sliaw v. Nobuniunoy Dosseo, Buurke, 218 ; Holkar v. Dodabhai 

(1890) 14 Bom., 853 ; but boo Sreonath Roy v. Gaily Does, (1880) 15 (}alo., 82. 

* Rajmohon Bose v. East Indian Railway, 10 B. L. R., 241. 

CHiintaman Narayan v. Maclbavarav, 6 Bom. H. G., 29. 

Yenkoba o. Bambhaji, 0 Bom. H. G., 12, p. 18, Holkar v. Dadabhai 
(1890) 14 Bom., 353. 

KeUie f>. Fraser, (1878) 2 Calo., 44509 
“ Juggernauth Doss 11 . Brijnath. (1879) 4 Calo., 822 ; 8 0. L. R., 876. 

Crii^ V. Watson, (1893) 20 Calo., 689. 

>• Isak V. Khatija, (1899) 28 Bom., 76& 
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The Sadder Dewany Adawlut declined to take cogniunde of a suit for tfie 
title deeds of property in Calcutta, by a person claiming as a Hindu widow.^ 

The plaintiff sued in the Court at Nasik in British India to establish his 
rigfa^ to a share in the income derived from certain grants of land outside 
British India, but received by the defendant within the jurisdiction of the Nastk 
Court that the suit was within the jurisdiction of the Court, as it was not 

a suit in respect of ipnmoveable property.* 

This sectiM determim the powers of the Courts to act ^ when 

the person against whoa Hke relief is sought resides within junsdicticsL Tw 
Juriidictioa is limited to cases in which the relief sought can be ehttrely obmied 
thro^Mrsonalobed^nceianddoes Dotgo to the full extant claimed bf th# 
Sojipith CourtAof ficlUfty to take cognisance of anyeuuity between perAoha 
siding withtninriidictioa respecting lands outside iu Taus» it is doubtful wMW 
ohr Courts wm be able to entertain suits for foreclosure or Sale of property tmond 
iMr local JurisdtctiQu.* 

AotoiUjr Ud TOtuntarily tHMld9B.-*Tbe Supfema Courts estabtlalied 
at Calcutta, Madiws* and Bombayt ^cre empowered to try ^^all and all manner of 
actiaju and suilS a|alnst all and singular the inh^itanis pf the said Calcutta, 
Booiuay, and Macmts.** The word ** inhabitant” for the purpose of *^jurisdic- 
ti<m*^ meaht resident”,^ and did not include a person haying daily employ- 
ment in Calcutta, but residing outside it, and coming in the morning and return^ 

a in the evening^ but otherwise, when in addition he often slept at JAia 
er*s house in Calcutta” or where, though carryit\|{ on business all day in 
Calcutta and earning his livelihood, he slept in Entally at night to avoid jurisdic^ 
tionJ 

Length of No length of time was necessary to make a person an in* 

habitant” and a man who had come to Calcutta, with no definite object, but 
slept there, and the pUint was filed when he was in Calcutta, was held subject to 
the Court's jurisdiction.” The Bombiiy Court held that residence at the time of 
the contract or at the commencement of the suit was sufficient.^” 

Evidence , — A bond reciting the obligor to be of Calcutta ” was primd fade 
evidence that he was an inhabitant.^ ^ 

Voluntary. — But the residence must have been voluntary.^* A person 
confined in jail without just cause naving been brought down from the mofussil 
by process in a suit as to which he had been discharged for want of proceeding, 
was not considered to be an inhabitant.^” Otherwise, if he had been lawfully 


* Bussunt Koomaree v. Kummul Kciamarae. 7 D. A., Bel, 168 ; but see 

Juggemath Doss v, Brijnath Doss, 4 Calc., 322 ; 3 C. L. R., 375. 

* Kashinath v. Auant, 24 Bom. , 407. 

> Paget V Ede, L. R., (1874) 18 £q., 118 ; and in regard to this case, the 
oaae of ESaat Indian Railway Cu. v, Bengal Goal Co., (1876) 1 Calo., 05 ; 
Delhi Bank V. Wordie, (1870) 1 Calo., 240; Longdendale Cotton Spinning 
Co., in re, 8 C. D., 150 ; Holkar v. Dadabhai, (1800) 14 Bom., 358. 

* Ram Narain Tanker v, Chederaula Nnrsiah, 1 Mor., 371. 

» Ooeulohund Bonnerjee, v. Camdeb MookerJAe, 1 Mor., 371. 

* Habberley v. Bason. 1 Mor., 371. 

V Martindell v. Tonan, 1 Mor, 371 ; Bhanoo v. Hossoin Ali, 1 Mor., 371. 

* Madoo Wissenauth v. Briloo Gannasett, 1 Mor., 370. 

* PuQohanand Bisee. Davison, I Mor., 371. 

I” Madoo Wissenauth v, Balloo Gannasett, eiipre. 

I ^ Ramram Dutt e. Ramnarain, 1 Mor., 360. 

Madoo Wissenauth v, Balloo Qannasett, mpra. 

Puhan f. Mendes, 1 Mor., 870, 
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confined, as if he had been imprisoned on conviction for a misdemeanour.^ ^ 
The Sudder Dewany held, so far back 1810 , that a State prisoner was 
amenable to the jurisdiction of the Civil Court of the district in which he lived' 
for a debt contracted in a foreign country^. The Madras Court went further 
and exempted from jurisdiction persons compelled, b^ the injurious act of others, 
to seek justice at the Presidency, and persons visiting it on public business, 
provided they did not remain there for any other purpose. 

Dwelling . — High Courts Under their Charters the High Courts 

possess jurisdiction if the defendant at the time of suit dwells within the limits of 
their ordinary jurisdiction. A person, having a permanent residence outside 
Calcutta, who visits Calcutta for the purpose of carrying on a suit, does not dwell 
in Calcutta. \n Emrittall v. Kidd^^ Levinge, J., said;— “I consider that the 
word * dwell’ has a more extended signification than the word * reside,’ and 
means a permanent ns opposed to a mere temporary residence. A traveller, 
putting up at an hotel, may be said in one sense to reside there, but a man can 
only be said to dwell, in the sense in which that term is used as giving juiisdic- 
tion in the place, where he ordinarily and permanently resides.” So, where the 
“defendant, an officer in the Hombay Staff Corps, holding an appointment in 
Sind, visited Bombay on leave for ten days, during which time a plaint was filed 
against him, and he was served with a writ, it was held that the temporary 
residence for a few days did not amount to dwelling within the meaning of the 
Charter”.® The result of these decisions seems to he that, if a person, has a 
permanent dwelling, he does not “ dwell” in the sense used in the Charter at a 
place where he has lodged for a temporary purpose, but it is otherwise if he has 
no perqianent dwelling. £ 0 , where defendant had usually a bouse at Mussoorie 
from March to October, where be left his wife and children while he attended 
race meetings in the plains and visited Calcutta in March, merely temporarily, 
and for the purposes of pleasure, it was held he was liable to answer in a suit 
filed during his stay in Calcutta ; that he could not be said to dwell at Mussoorie, 
as he never lived there during the winter months, and though he kept an 
establishment there for his children, yet, at the time the suit was instituted, he 
had no house of his own.® A party spending his time alteinately in the 
mofussil and Calcutta, and resident in the latter for some days previous to and on 
the day of filing the plaint is, for the puipose of jurisdiction, ?aid to dwell in 
Calcutta^. 

The same meaning has been attached to the w'ord “ dwell ” in other Acts. 
Thus, where an officer attached to a legiment at Shahjehanpnre, who had 
been gazetted to two year’s furlough, was served with process whilst attending 
a race meeting at Meerut, it was held that if he had not , vailed himself of 
furlough, but was only present on leave at Meeiur, he was not dwelling within 
the jurisdiction of the Meerut .Small C.nu^e Court. SentblCy if having a\ailcd 
himself of furlough, he retained his peiniancnt residence at Shnhjehanpoie and 
only visited Meerut for a few da>s. But, if having h\ ailed himself (f furlough, 
and having retained no permanent place of residence at Shahjchan|; oie or 
elsewhere, he attended the race meeting with the intention of leaving after the 


^ Caliprasad Dutt v. PraiikiRsen Haidar, 1 Mor., 370. 

* Dwarka Dan v. Haja Jhoolal, (1792-lKl]} 1 8. ]). A. Rep., 306. 

* Nagapah Chetty «. Kachummah, 1 Str.. 152 ; 1 Mor., 370 ; Boojung Bow v. 

Chittoo Row, 1 8tr., 210 ; 1 Mor., ,370. 

* Emritloll V. Kidd, (1864) 2 Hyde, 1 17. 

■ KavaRji Framji w. Wallace, (1 862) 1 Bom., H. C., 113; Shri OoRvami r. Shri 
Gohardlian, (1800) 14 Bum., 541, p. 647. Also in appeal, (1887) 11 Bom., 290 
and 204. But Roe as rh to the meaning of ** ilw^ell ” and reside ” in this Ccxle — 
Mahomed 8huf!li e. Laldin, (1879)3 Bom., 227 ; Ramohandra v. Keahav, (1886) 
6 Bom., 100 : Rverot v. Frero, (1885) 8 Mad.. 2U5. 

* Morris e. Baumgarten. Bourke, 128 ; Coryton. 152. 

» Niahadiney Doaaee e. Kally Kristo Ghoae, Coryton, 24. 
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races* be was dwelling within jurisdiction^. In the caseof Or^v. Skinnir^"^ , 
Skinner, at the time of suit was actually residing at Mussoorie in the district of 
Saharunpore. He resided there during the hot weather, and during the cold 
weather he travelled through the joint estate putting up sometigies at Hansi, 
sometimes at Delhi, and sometimes at Hilaspur in one of the houses kept at the 
expense of the estate. The question for decision was, **did Skinner reside at 
Biiaspur ?*’ Their lordships held he could have more than one residence, that as 
he was not a mere ntanager, but a part owner, and had a residence there which 
his predecessor contemplated to be the priori pil place of residence of the family 
and in which Skinner kept the accounts of the estate, he dwelt in it within 
the meandng of s. $, Act VIII of i8S9-‘‘* When a person resides irf' one 
plac^ bis mere casual presence, or even residence for a temporary purpose 
within jurisdiction without the intention of remaining is not ** dwelling” 
within the meaning of the Small Cause Court Act> Where a servant, 
whose home was in Nuddea, resided with his master at Monghyr, and 
had no intention of returning home soon, it was held he dwelt at Monghyr 
and not at Nuddea.* Whether persons imprisoned can be said to dwell 
at their homes or not depends on whether they have any intention of returning 
to their previous place of abode on the termination of their imprisonment.* 
The decisions under the County Courts Act in England are to the same effect. 
Thus, a man having his permanent residence at one place and a lodging at 
another for a temporary purpose only, w.is held not to dwell in the latter place.^ 
A mere visitor acquires no dwelling.* A person who has no permanent place of 
abode ** dwells” at the place at which he may be temporarily residing.* Where 
the payee sued ilie maker of a note tvhich was clsted Madras, 27th September, 
and delivered to plaintiff at Madras, it was held that this was prima facie 
evidence of dwelling within the High Court’s 'jurisdiction^* 

SesidiniT- the present Art the word dwell” has been replaced by 
reside.” What is meant by residing is a question of fact depending on the 
circumstances of each case. The words “dwell ” and “ reside” express the same 
idea,'' and the explanation shows that “reside” must be construed more liber- 
ally in this section than in s, 37, cl. («) Act XI V of 1882 see (O. Ill r. 2).'* 

Guardian and .\firt or. — Where a mother residing at Poona, the widow of a 
deceased European resident applied to be appointed guardian of her three minor 
children (two of whom were residing with her and the third, a girl of the age of 
sixteen years, was lesiding in England), and to have certain payments made to 
her out of the estate of their deceased father on their account, and to have certain 
powers over iheir persons given her, and to h ive the costs of the application paid 

* Mayhow e. Tulloch, (187-2) 4 All., H. C., 2r). 

* Orde V. .Skinner, (18SI) 3 All., 01 ; L. K., 7 1. A., 100 ; 7 C. L. R., 205. 

* Oanendra v. Jnttondra, (1873-4) L. R., 1 1. A., 387 ; 14 B. L. R., 60. 

* Saminabha Pillay e. Varieai Mahomed Ravattan, (1865) 2 Mad., H. C., 904; 

Hadho Dobs e. Sita Haro, (1K71) 3 All. H. C., 121. 

' Porgaah Paray v. Tlachim. (1867) 7 W. R., 4l7 ; see al«o Gendu v. Govlnd, 
(1873) 10 Bom. H. C., 400, and Fatima v, Sakina, (lK70i 1 All., 61, in which 
it has been held that the fixed and permanent home of a man's wife and 
family and to which ho baa always the intention of returning exmsti tubes his 
dwelling place. 

* Gopal Chunder Stroir e. Kurnodhar Mooihee, (1807) 7 W. R., .340^ 

M iodougall V. Paterson, (185*2) 2l L. J. (C. P. ), 27. 

* Butler V Ahlewhit-^. (1850) 28 L. J. fC. P. ), 202; see eases collected In 

Adams v. Great Western Rulwiy Companv. 7 H. and N., 404. 

" Alexanders. Jones, (1865-0) L. K., 1 Exoh., 133. 

>*> Winter v. Round, (1862-3) 1 Mad. H. C., 20-2, explained in Rajendra Ran 
V. Sama Ran, (1862-3) I Mad. H. C., 436. 

Mahomed Shnffli e. Lallin, (1670)9 dom , 2*27 : Rhri Gosvamt e. Shrl Govar- 
dhan, (1806) 14 Bom., 611 : sis also Everet e. Frere, (1885) 8 Mad., 205. 

Ramchandrap. Koshav, (1662) 6 Bom., |00, 
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out of tho shares of the said three oiiror children in the hands of the Ad^tninlklni* 
tor-General of Bombay, the Bombay High Court made the order applied 

Parinershifi.-^k suit to wind up a partnership may be brought in the Court 
within whose jurisdiction the defendants reside, notwithstanding the provisions df 
the Contract Act, s. 265.* 

Rent^k suit by a lessor against his lessee to recover rent which had secured 
due in respect of agricultural land situated in Gwalior, the plaintiff being a 
subject of the Gwalior State, but the defendant a British subject resident in the 
district of Jhansi, is properly brought in a Civil Court in the district of Jhansi.^ 

Insolvency. —Viy 11 and 12 Viet, c. 21, 8.5, jurisdiction in insolvency is 
conferred when the person "shall reside within the jurisdiction” of any of the 
High Courts. A petitioner cime down from Cawnpore where he resided for some 
time and left his wife, to file his petition, which he did after living eight days in a 
hotel. It was held th.it the petitioner had come to file his petition and not to 
reside (th ju jh he had stated that he intended to remain in Calcutta after his 
discharge), and that the Court had not jurisdiction.^ And where a person 
whose family residence in Dhagulpore had been sold in execution of a decree, left 
his family in that district, and coming to Calcutta lived in aiiir^ house from 
May till September, when he left to obtain funds to carry on a petition of ihsed- 
vency which he had filed in July, he was held not to reside within jurisdiction, 
although he returned in November and lived as before.® In Hurruck Chunk 
Goltcha^ in rr,® an insolvent was held to “ reside ” in Calcutta, who carried on 
business there by means of a gomashta Hut the residence contemplated 
by 8. 5 of the Insolvent Act need not be permanent residence. Its object 
is to extend the benefit of the Act to bona fide residents for the time being within 
the jurisdiction of the Court at the time they 6lcd their ptiitions.* 

Carry onbuBineaa.— In the case of Chinamal v. Tulukannatamalp it 
was derided that a trader in the mofussil who habitually sent grain to Madras to 
be sold by a party who was a general agent for the sale of goods sent to him by 
different persons, did not carry on business within the jurisdiction of the High 
Court although he himself had sometimes accompanied the loads. Scotland, C. 
J., said “ It could not have been intended as observed in the judgment of the 
Court in Subbaraya Mudali v. Governments^ that the words ‘carry on business ‘ 
were to be understood in ihcir most general sense. Giving proper effect to the 
other words of the provision, the section, I think, requires that the defendant 
should, at the time of the commencement of the suit, carry on, within the local 
limits of the Court’s jurisdiction, some independent regular business in person, as 
in the case of Mitchell v, Hender^ or at an office or other 6xed place of busi- 
ness,'* cither personally ox hy clerks or sex van ts employed by the defendant and 
conducting the business under his control and in his individual or partnership 
name. Here the defendant had no pUce of business in Madras and the sales 
were effected by Narayana in his independent trade or business of a general 


^ Meakin, in re, (1897)21 Bom., 137. 

■ Ramafiami e. Theruvengadasami, (1876) 1 Mad., 340. 

” Bhujbal V. Nanheju, (1897) 19 All., 450. 

• Tietkins, in the matter of, (1868) I B. L. R., 0. C., 84 ; see also Manning 

Manning, (1809-72) L. R„ 2 P, and !>., 223. 

» Ram Paul Bingh in re, (1881) 8 C. L. R., 14. 

” Hurruok Chund Golioha, in re (1880) 5 Calc., 605. 

’ See Keisowji v. Khimji (1888) 12 Bom., 507. 

• DeMooiet, in the matter of, (1894) 21 Calc., 634. 

• (1866-7) 3 Mad. H. C., 146. 

^ (1862-3) 1 Mad. H. C., 286. 

(1854)23L. J. Q. B., 273. 

** See Rolfe v. Jjeermoath, 14 Q. B., 196. 


e. 
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broker for a commission received from the purchasers. In C^Mt v, Gimral 
Steam Navigation Company and in Minor V. London and N W, iP. Com* 
pemyfi it was held that the defendants in those cases did not carry -on business 
within the meaning of the County Courts Act at a place where .they employed 
general agents to act on their behalf, and in the present case I think Narayana 
IS the only person who can be said to have carried on business with the meaning 
of the section in question with respect to the paddy sent to him for sale. For 
these reasons, 1 am of opinion that the Court has no jurisdiction to entertain the 
suit.” 

It hts been held that the test of carrying on business as a retail dealer is 
sale,” and that a retail dealer in European goods, residing and carryii^ on 
business at an up-country station, is not within the jurisdiction of the High Court 
of Bombay, merely, from the fact that he has an a<ent in Bombay for the purpM 
of purchasing and forwarding goods to be used in his trade and that BRi 
E nglish firm does not carry on business within local limits by employing a firtn 
as commission agent in Bombay.^ So also, a person who carries on business 
at a place by a commission agent, to whom he only consigns goods, does no^ 
carry on business within the local limits of a Court where the commission agent 
residtfA}* and generally, that it could not be intended that a person residiAg at 
a distant placet end there carrying on his business in perton, might, because bf 
his carrying on business within local limits by a gnmashta, clerk or agent, or 
because of occasional visits only, be sued in the High Court at the discretion of 
the plaintiff, without any legard to the place where the cause of action arose.* 
It will be seen, however, on comparing this case with that of Chinnammal cited 
above, that Scotland, C. J., somewha. modified his opinion ; and it is settled in 
Madras that it is not necessary for jurisdiction that a person should personalty 
carry on business.^ In addition to actual inhabitancy, the Supreme Court had 
jurisdiction by consiru( tive inhabitancy on the ground of trading. The decisions 
on this point will be found in Morton’s Reports, Morley’s Diges^ and 3 Moore’s 
Indian Appeals. Carrying on business by factors \v .\3 not siifncient to ground 
that jurisdiction.” A person who has no regular office, but comes once or twice 
a wjBck from the mofussil to a friend’s house in Calciiita, and sees people there on 
business, tnd contracts with B in Calcutta for the hire of cargo boats, carries on 
business in Calcutta and so does the Captain of a foreign ship trading to this 
port.^* 

Zemindari business is not business of the kind contemplated in this section 
nor is the receipt of presents or offerings.^- The expression carry on business ” 
is intended to relate to business in which a man may contract debts and ought to 
be liable to be sued by persons having business transactions with him.^* 

PersoneUl^ works for gain. — These words were inserted to give the 
Courts jurisdiction over persons who, though dwelling out of the local limits 

' 4 Hurl, and Nor. 482 ; (1850) 28 L. J., Ex.. 214. 

* 1 C. B. N. S , 323. Followed in, Chuudeo Charn r. Rdaljee, (1882) 8 Calo., 078. 

* Fratnji Kavanji v. Horinasji, (1802) 1 Bom. H. C., 220. 

* Khimji Ghaturbhuj v Forbos, (1871) 8 Bom. H. 0.,102; and see Kesaowji «. 

Khiinji. (1888) 12 Bom., 507. 

* Hoopea Mohan v. Protap Ohuiider, (1809) 11 W. R.,.03O. 

* Rttbbaraya v. Government, (L8G2-.8) I Mad. H. C., 280. 

7 Muthaya e. Allan, (1882) 4 Mad.. 209; compare Chundee Churn e. Edoljea, 
(1882) 8 Calo,, 678 ; nor in Bombay, when tho defendant ie a British subjeot^ 
Keeaowji Khimji, (1888) 12 Bom., 607. 

■ Banker Doss v. Maniokram, Fulton, 334. 

* Greesh Chund^r Bonnerjee v, CoUins, (1864) 2 Hyde 79. 

Queen v. Judges of Small Causes Court, 2 Taylor and Bell, 7* See also 
O. V p. 18. 

Anonymous, (1876) 2S W. R., 228 ; 

Shri Oosvami v. Shri Oovardhan, (1890) 14 Bom., 641, p. 658. 

Oosvami Srhi r, Bhri Oovardhaiilalji, (1894) 18 Bom., 294, 
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personally worked for gain within them. A person residing at Ghoosery outside 
Calcutta, who habitually and constantly comes to Calcutta for the purpose of 
making contracts, and therefore for the purpose of carrying on his business as a 
contractor, carries on business and works for gain within the local lintits.^ An 
Advocate of the High Court, residing out of the local limits, but who holds him- 
self out as ready to practise in the High Court and who goes wherever he is 
engaged to appear, personally works for gain within the local limits.* 

Gaverfgment.^Govtmmtnt cannot be said to carry on business or work for 
gain within the meaning of this section, and can only be sued where the cause 
of action arises.* ' 

17. Where a suit is to obtain relief respecting, or com* 
^ „ peusation for wrong to, immoveable pro- 

property situate within perty Situate Within the jurisdiction of 
ijourto*****" different different Courts, the suit may be instituted 
' in any court within the local limits of 

whose jurisdiction any portion of the property is situate : 

Provided that, in respect of the value of the subject- 
matter of the suit, the entire claiui is oc>gni»vble by such 
Court. 

Act XIV of 1882 sect 19. This applies to Prov. S. C. C., and to the H. C,, 
but not in its original civil jurisdiction, see section 120 and not in force in Jhansi. 

Execution Proceedings— Sale under net XIV of 1882. It was held th.it 
the Court was competent to order a sale of the whole of a mortgaged property, 
though only a portion of it wms situated within its jurisdiction.^ 

Also that the authority given by s. 19 (Act XIV of 1882) included an authority 
to make the order for the sale of a property included in a mortgage, but situated 
in different districts," and the Court has the puwe^ to carry out its decree by 
selling the property whether any portion of it be within the local limits of its juris- 
diction or not." 

Different Courts.— In a suit for partition of property situ.ited partly within 
and partly without jurisdiction, the claim was withdrawn in regard to the oroperty 
within jurisdiction. Held the Court could partition the property outside.^ 

' (Ireesh Chunder Bonnerjeu r. Collins, (1804) 2 Hyde, 70. 

* Rai Narain Dass v. Newton, (1873-4) 6 All. H. C., 43 ; compare ShriGosvami r. 

Shri Govardhan, (1800) 14 Bom., 541, p. 553. 

*■ Rundle v. Secretnrv of State, (1 862-3) 1 Hyde, 37 ; Subbarya Mudali v. Govern* 
meiit, (1862-3) 1 Mad. H. 0., 280 ; Doya Narain v. Secretary of State, (1887) 
14 Calc., m 

* Shnrroop Chander e. Ameerninifisa, (lH82i 8 Gtilc., 703. See also Kali Prosunno 

ff. Diiinnath, (1873) 10 W. R., 434 : Ham I^al e. Bama Sundari, (1880) 12 
Calc , 307 ; Gnnga Narain v. AnundamoyeS, (1882) 12 C. L. H., 404 ; and 
Sbibnarain Sing v. Gobind Dans, (1H7.>) 23 W. R , 154. 

B Maseyk v. Steel, (1887) 14 Calc., 061. 

^ Gopimohun v, Doybaki. (1802) 10 Gale., 13 ; Tinoonri v. Shibobondra, (1894) 21 
Calo., 630: .Tager Nath e. Dip Ktni, (1805) 22 Ole., 871. But see contra, 
Uniiooool Chundra r. Hurry Nath, (1878) 2 G. L. R., 334 ; and Nawab Ali v. 
Uzir Mahomed, (1875) 23 W. R., 233 ; and see also Full Bench case of Prem 
Chand V. Mokhoda, (1800) 17 Calc., 600, in wliioh it has been held that, if 
before the sale the mortgaged proper^ is transferred by an order of Govern- 
ment to the jurisdiction of another Court, the sale should be set aside as 
without jurisdioiion. Thin ease has been followed in the cate of Dakhina- 
Churn v. BiUsb Chander, (1891) 18 Calc., 528. 

7 Khatija v. Ismail, (1880) Ig Mad., 880. 
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. Suits for foreclosure of property partly in Calcutta and partly in the Mofustil,^ 
for sale of lands in different districts by establishintt the judgment-debtor’s rights 
thereto,* were held to fall within the corresponding section, sect, too, Act XIV 
of 1882. 


18. (2) Where it is alleged to be uncertain within the 

invitation of jurisdiction of which of 

«ait whore local limito two Or luore Courts any inimoveable pro- 
arinnMrtVo" *** perty is situate, any one of those Courts 
may, if satisfied that there is ground for 
the alleged uncertainty, record a statement to that effect and 
thereupon proceed to entertain and dispose of any suit rela* 
ting to that property, and its decree in the suit shall have^ 
the same effect as if the property were situate witliiu the 
local limits of its jurisdiction : 

Proviiled that the suit is one with respect to which the 
Court is competent as regards the nature and value of the 
suit to eKercise jurisdiction. 


( 2 ) Where a statement has not been recorded under 
suh'section (7), and an objection is taken before an appellate 
or revisicnal Court that a decree or order in a suit relating 
to such property was made by a Court not having jurisdic- 
tion whore the property is situate, the appellate or revisional 
Court shall not allow the objection unless in its opinion there 
was, at the time of the institution of the suit, no reasonable 
ground for uncertainty as t<» the Court having jurisdiction 
with respect thereto and unless there has been a consequent 
failure of justice. 

Act XIV of 1882, s. 16 A. This section applies to H. C. and Prov. S. C. C- 


Failure of justice. The addition of the last line to this section still further 
restricts technical objections to jurisdiction made on appeal and the section is now 
imperative ; no objection shitll be allowed unless there has been failure of justice. 

Under Act XIV of 1882 it was held that a suit for rent of a fishery was a 
suit for immoveable property within the meaning of the words of this section. 
A suit for rent of a fishery was brought in a certain Court and there was 
reasonable ground of uncertainty as to the jurisdiction of that Court to entertain 
the suit. On an objection that the suit ought to fail for want of jurisdiction : 
held that the conditions required by s. 16A (Act XIV of 1882) had been satis- 
fied, and that the objection as to jurisdiction ought not to be entertained.* 


19. Where a suit is for compensation for wrong done 
Saif for oomp.n«». ^ ^he persou or to moveable property, if 
iion for wronm to p«r- the wroug was done within the local 
non or movMbiea. limits of the jurisdiction of one Court and 
the defendant resides, or carries on business, or personally 


^ Khetter Mohan Dass e. Chundra Money, Coryton, 120 . 

* Ashruf Hossein v, Lasarus, S. D. N. W,, 1861 , p. 688. 

* Sbibu Haidar v, Oopi Snndari Dsiya, ( 1897 ) 24 Calo., 449 ; 2 Gale. W. H., 169 . 
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works for gain, 'within the local limits of the jariadiotion of 
another Court, the suit may be instituted at the option of 
tfie plaintiff in either of the said Courts. 


Illusiraiiims, 


(a) A, midi tiff in Delhi, beats B in Calcutta. B may sue A either in 
Calcutta or in Delhi. 

A, residing in Delhi, publishes in Calcutta statements defamatory of B. 
B may sue A either in Calcutta or in Delhi. 

Act XIV of 1882, Sec 18. This sections applies to H. C. and Pro. S. C. C. 


Other sails to be ins- 
tituted 'Where defend- 
ants reside or cause of 
action arises. 


(o) 


( 6 ) 


20. Subject to the limitations afore- 
said, every suit shall be instituted in a 
Court within the local limits of whose 
jurisdiction — 

the defendant, or each of the defendants where 
there are more than one, at the time of the 
commencement of the suit, actually and volun- 
tarily resides, or carries on business, or personally 
works fur gain ; or 

any of the defendants, where there are more than 
one, at the time of tho commencement of the 
suit, actually and voluntarily resides, or carries 
on business, or personally works for gain, provi- 
ded that in such case either the leave of the 


Court is given, or the defendants who do not 
reside, or carry on business, or personally work 
for gain, as aforesaid, acquiesce in such institu- 
tion ; or 


(r) the cause of action, wholly or in part, arises. 


Explanation 1 . — Where a person has a permanent dwel- 
ling at one place and also a temporary residence at another 
place, he shall be deemed to reside at both places in respect 
of any cause of action arising at the place where he has such 
temporary residence. 

Explanation II . — A corporation shall be deemed to 
carry on business at its sole or principal office in British 
India or, in respect of any cause 01 action arising at any 
place where it has also a subordinate office, at such place. 


IllustraHons. 

(a) A is a tradesman in Calcutta. B carries on business in Delhi. B, by 
his agent in Calcutta, buys goods of A and requests A ^ deliver them to the 
E&st Indian Railway Company. A delivers the goods accordingly in Calcuttg. 
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A may sue B for the price of the goods either in Calcutta, where the cause** of 
action has arisen, or in Delhi, where B carries on business* 


(d) A resides at Simla, B at Calcutta and C at Delhi. A, B and C Jbejpg 
together at Benares, B and C make a joint promissory note payable on demand, 
and deliver it to A. A mayjue B and C at Benares, where the cause of action 
arose. He may also sue themat Calcutta, where B resides, or at Delhi, where 
C resides ; but in each ot these cases, if the non-resident defendant objects, the 
suit cannot proceed without the leave of the Court. 


Act XIV of 1882, sect 17. This section applies to Pro. S. C. C. ; and to 
the H. C , but not in its original civil jurisdiction, clause 120. Illustration (ct) 
is taken from Winter v, Way,^ and illustration 1^), from DeSouza v, Co/es,^ 

Cause of Actio fi,-^For Xht meaning of these words we may turn tp the 
English cases ^ where we find that they are held to comprise every fact which 
it is material to be proved to entitle the plaintiff to succeed, and every fact whicn 
the defendant would have a right to traverse.* It dees not comprise every piece of 
evidence whichjis necessary to prove each fact, but every fact which is necessary 
to be proved m order to obtain )udgment.* 

In Chand Kour V* Partab Singhf it has been said by Lord Watson that 
** the cause of action has no relation whatever to the defence which may be let 
up by the defendant, nor does it depend upon the character of the relief prayed 
for by the plaintiff. It refers entirely to the grounds, set forth in the plaint as the 
cause of action, or in other words, to the media upon which the plaintiff asks 
the Court to arrive at a conclusion in favour.” ** Relief is not synonymous with 
cause of action, that term including all the relief covered by the facts on the 
strength of which a plaintiff comes into Court”. ^ 

Explanation 1 1 1 of Sec. 17, Act XIV of 1882 defined cause of action” in 
contract cases, and declared it to arise in the place where the contract was made, 
in the place of performance or completion of peiformance, or in the place where 
the money was expressly or impliedly payable. All these places are included 
in the present section by the addition of the words **or in part arises”* to 
sub-clause (r) 


The following decisions under Act XIV of 1882 may be of service in con- 
struing this clause 

Where a partnership business had been carried on at Agra and Rutlam, 
and a balance was struck in the books at Agra, it was held that the cause of 
action arose at Agra.” 


^ Winter V. Way, (1882-8) 1 Mad. H. 0., 201). 

* De Sousa v. Coles, (1807) 3 Mad. H. C., 307. ^ 

* That the ezptession ** oause of action/* when used in Act XIV of 1882 has the 

same meaning aa is attributed to it in the English decisions has been laid 
down in Murti v, Bhola Ram, (1894) 16 All. 185 ; Salimi v. Muhammad, (1868) 
18 All., 131, Bauke Behari Lai v. Pokbe Bam, (1903) 26 All., 48 ; and Ram 
Prosad v, Saohi Dassi, (1901-2) 8 Calc. W. N., 585 ; and see also !&rarooni v. 
Haii Charan, (1895) 22 Oalo., 840 ; Hurro Chunder v, Sooradhouee, t|803-7) 
B. L. R., F. B., ^ ; and hTUrdin v. Alavudin, (1889) 12 Mad. 138. 

4 Cooke V. Gill, (1872-3) L. U., 8 C. F., p. 118 ; and Deep Narain Singh v. Dietert 
(1004)81 Calo. p. 281 ; 8 Calc. W. N , 207 where this definition was followed, 

• Bead v. Brown, (1889) L. R., 22 Q. B. D., at p. 131 C. A. 

• OhaiidKonrv. Partob Singh, (1887-8) L. R., 151. A, 150 1 16 Cklo., 98. See 

also Shankar Baksh v. Daya Shankar, (1887-8) L. H., 15 1. A., 88 ; 16 
Cala, 422. 

' Sarittti V. KnnJ Behari Lai, (1888) 5 All., 845. 

LuokmeeChand v, Zorawar Man, (1859-61) 8 Moo. 1. A., 291« See Orde v, 
Skinner. (1878) 7 L A., 196 1 8 All., 91. 
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A gavi B at Midnapur a cheque on a Calcutta firm in favour of C. C paid B 
at PuruUa and presentea the cheque in Calcutta where it was dishonored. C's suit 
against A was held to be properly instituted at Purulia.^ 

To constitute a cause of action there must be an infraction of a right.* 
Where the cause of action was both entered in|p and intended to be performed 
at Bombay, the Court at Karwar where the plaintiff resides has no jurisdiction.* 
The parties must contemplate the doing of something within the jurisdiction.^ 
The cause of action cannot be held to arise at a place merely because an 
arrangement is made subsequent to the contract to pay there.* The plain- 
tiff was a member of a family which had the management and received the 
income of certain property situate in British India belonging to a temple situate 
at Ashta in the Nizam’s territory. Part of the income was devoted to religious 
service and part to the support of the family. The plaintiff sued to recover 
by partition his share of the income and for an injunction restraining the 
defendant from interfering with the plaintiff in celebrating religious worship 
at the time when his turn came to officiate. The defendant (his brother) 
resided at Ashta. that the right to share in the incoipe followed the 

devolution of the office, and that the Court conld not grant the relief sought 
for, as the Courts in British India could not execute their decree by putting the 
plaintif! in possession of his office, when his turn came to officiate at the temple, 
which was outside British India.* Where certain plaintiffs claimed possession 
of sep.irate portions of land situited in two districts on the same title against 
the same defendants alleging a dispossession on one day from part of the 
property claimed in district A and from the whole in district B and on another 
day from the rest of the property in district A : Mti, that the plaintiff could 
bring .one suit for the recovery of the whole property in both districts and that 
such suit was properly brought in a Court in district A.^ Where property lost in 
one district is found in another, a suit to recover possession must be brought in 
the district in which it is found.* 

Conjugal rigAls^Tht cause of action in a suit by a husband for restitu- 
tion of conjugil rights consists in the wife absenting herself from her husband’s 
house without his consent, and it must therefore be deemed to arise at his 
house.* 

Divofce.^V ndtr s. 2 of Indian Divorce Act (IV of 1869), a District Court 
has jurisdiction to make a decree for dissolution of man iage upon being satis- 
fied that the a lultery ch irg:d In'* b^e.i committed in India, without going into 
evidence as to the place of the marriage of the parties.^* 

suit for the recovery of a dower debt from the assets of a 
deceased Mahomedan, being a suit on a contract, is subject to the provisions 
as to jurisdiction contained in s. 17 (Act XIV of 18S3) and when it was held 
to be well instituted in the place where the marriage took place although 
the defendant worked and resided elsewhere.^* 


^ Sitaram v, Thompson, (1903) 32 Oalc., 884. 

* Nurdin v. Alavudin, (1889) 12 Mad., 134. 

* Dadabhai v. Saldanha, (1894) 18 Bom., 43. 

* Uma V. Dwarka, (1905) 1 Calc. L. J., 219. 

Keshagri v. Nawab Askar, (1907) 30 Mad., 438. 

* Trimbak v. Lakshman, (1890) 20 Bom., 495. 

^ Har (Sandra v. Lai Bahadur, (1894) 16 All., 339. 

* Ram Portap v. Bholabutty. (1808) 0 W. R., 086. 

* Lalitagar v. Suraj, (1895) 19 Bum., 310. 

Kytu V. Kyle, (1896) 20 Bom., 362. 

Shankar Dial v. Muliamiuad Mujtalya, (1890) 18 All., 400. 
Zamiraii v. Fateh Ali (1905) 32 Calc., 146. 
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/oinder^Tht right to join in one suit two causes of action against a defend- 
ant cannot be exercised, unless the Court to which the plaint is presented has 
jnrisdiction over both causes of action.^ 

Legacy, —A suit for a \tga.cy must be brought, not within the jurisdiction 
where the legatee resides, but within the jurisdiction where the heir resides.* 

Under Si 56 of Act V of 1881, a District Judge has jurisdiction 
to grant probate of a will executed out of British India by a person who is not 
a British subject, if the testator had at the time of his death moveable or im- 
moveable property within the jurisdiction of the Judge. The discretion vested 
in a Judjg[e 6y s. 56 does not extend to a case where there is no Court of con- 
current jurisdiction in India to which application for probate can be made.* 

% Minor RemovedStn Sarat Chander v. Forman.^ 

Rentsuits^ B$ngaL~~Stt Act VI II of 1885, s. 144 (i). A suit for recovery 
of rent due on a tenure for a sum not exceeding Rs. i,ooj is cognizable in a 
MunsiiTs Court, although a suit for recovery of possession of the tenure lies in a 
Subordinate Judge’s Court, the capital value of the tenure being Rs. 4,000.* 

Domicile in Native State. -<-I)efendani No. i. who was domiciled in 
the native state of Cochin obtained from the Resident a certificate to collect 
the debts of the deceased karnavan of the plaintiffs tarwttd. The plaintiff, 
whose domicile was the same as that of defendant No. 1, sued in British Cochin 
for a declaration of his right to receive the interest accrued due on certain 
Government promissory notes, being the property of his deceased karnavan, 
Held^ that the suit did not lie and that the appellant should either have es- 
tablished his representative right by suit in the Court of native Cochin and then 
applied to the Resident for a certificate, or have brought his action against the 
Government of India, joining defendant No. i as a party to such action.* 
The manager of a joint family is not the agent of each member within the 
meaning of tins section.^ British Courts are empowered to pass judgment 
against a non-resident foreigner, provided that the cause of action has arisen 
within the jurisdiction of the Court pronouncing the judgment.* In Afurugasa 
Chetti V. Annamalai CheUi^^ it was argued that no foreigner is subject to 
jurisdiction except b> residence or domicile and that the Indian Legislature had 
no power to legislate in conflict with this rule of international law. The point 
was further raised before their lordships of the Privy Council, when this case 
went before them on appeal but was not decided by their lordships.^* 

Plaintiff has right to select Court. --Where a suit may be filed in 
more than one of several Courts, it is a general principle of law that the plaintiff 
may select the forum in which to bring the suit. Where a plaintiff sued in a 
District Munsiff’s Court having jurisdiction at the place where ihe money due 
under a contract was to be paid, there being no Small Cause Court having juris- 
diction at such place, hsld^ that the jurisdiction of the district Munsiff was not 
ousted by the fadt that there was in existence at the date of the suit a Shall 
Cause Court having jurisdiction at the place where the contract was made.^^ 

^ Kliimji V. Puriishotam, (1884) 7 Mod., 171. 

* Ashutosh V. Haroeohuran, (1871) 16 W. R., 305. 

* Bhaurau v, Lakslimibai, (1800) 20 Bom., 007. 

* Sarat Chundai* v, Forman, (1800) 12 All., 213. 

* Fazlur Rahim v, Dwarka Nath, (1005) 7 Galo. W. N., 402 : 30 Calc., 453. 

* Ammuiiiii v, Krishna, (1803) 16 Mad., 405. 

^ Annamalai v, Mnrugasa, (1002*3) L. R.. 30 1. A., 220 ; 20 Mad., 644 ; 7 Calc. 
W. N.,764. 

* Rambhat v. Sankar Baswant, (1001) 25 Bom., 628. 

* Murugasa Chetti v, Annamalai Chetti, (LOGO) 23 Mad., 468. 

Annamalai v. Murugasa, eupra ; followed in Tadepalli v. Saved Mir Ghulam« 
(1000) 20 Mad., 00 : 230. 

> ^ Ratnagiri v. Vava RavaUuui, (1800) 10 Mad., 477. 
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Onus of proof.— When the defendant is not within iiirisdictioo, plaimJfF^ 
must show that, at the time of the commencement of the suit,, the deitendnnt 
actually and voluntarily resided or carried on business, or personally woiked 
for gain, within the jurisdiction,^ 

a H 

Ao^uiesoenoe.— If the defendants who do not reside within the local 
jurisdiction do not apply under s. 20, (Act XIV of 1882) they will be held to have 
acquiesced.* 

High Oourt.— This section does not apply to the Ori/lnal Side of the 
High Court, (see sec i2o) which is governed by its Charter, and under it the 
words ** cause of action % mean the whole cause of action and not a material part 
of it. Thus, in a case on contract, it includes both the contract and the 
breach.* If, however, only part of the cause of action arises within Xl0 
jurisdiction then the suit can be brought on the Original Side of the High 
Court, if lea\e has been first obtained.^ 

Leave . — An order granting leave is not a mere formal order regulating 
procedure ; but is a condition precedent to jurisdiction and from it an appeal 
lies. It is not a ministerial act.* Leave should be distinctly sought and 
obtained and should not be infeired from the fact that the plaintiff has been 
allowed to sue as a pauper.* Leave cannot be granted under the Charter 
after the institution of the suit, and as it relates only to the cause of action 
disclosed in the plaint, it cannot confer jurisdiction in respect of a substantially 
different cause of action, and the phaint cannot be amended as in an ordinary 
case.^ But it has been recently held in Bombay that leave under this section 
[sect 17 (c) of Act XiV of 1882J was good though subsequent to institution.* 

Suit by rebresentutive,-^ Although it has been said that to give the Court 
jurisdiction all things which go to constitute the cause of action must occur 
within Jurisdiction, yet this must be taken subject to the explanation that there 
is a clear distinction between suing a man as a representative upon a cause of 
** action arising out of his own acts, and upon a cause of action arising out of the 
acts of the person for whom he is substituted. In the latter case, the represen- 
tative may be sued in the Court within whose jurisdiction the cause of action with 
the deceased person arose.* 

Foreie^n decree ,— brought in Bombay on an order of the Court of 
Chancery directing contributors to pay within four days of service on the order 
on them. Order served in Bombay on defendant who lived without 
jurisdiction. Held^ service of the order was not necessary to complete the 
cause of action, and no part of it having arisen within the jurisdiction of 
the High Court, the suit would not lie.^* 


'JModhu Koodun v. Cochrane, (1880) 6 C. L. R , 417* 

* Viraragava ir. Krishnasami, (1883) H Mad., 344, at«A. 340 ; compare 

Dabaji v Lakshmibai, (1885) 9 Bom., 260. 

* Rampnrtab v. Proinnukh, (1891) 15 Bom.. 93 ; and see the oases cited in 

Kalidhan 1*. Khib Nath, (188*2) 8 Calc., 483. 

* Dhunjtaha v. Fordo. (1887) 11 Bum., 649 ; Dnya Narain v. Secretary of State 

(1887) 14 Calc., 2.56 : Mulchand v. Suitancli.anrl, (1876) 1 Boin., 23; but see 
Muhammod Abdul Kadar v. Kist, Indian Ry., (1876> 1 Mad., 375, as regards 
Madras, and Dobson v. Bengal, Spinning and Weaving Company, (1897) 
21 Bom , 126, as regards Bombay. 

^ DaSonzav. Cries, (I806'7) 3 Mad., H. C., 384 ; Hadjee Ismail e. Hadjoe ' 
Mahommed, (1874) 13 B. L. R., 91. 

* Jairam v. Atmaram, (1880) 4 Bom., 482. 

^ Rampurtob v, .Promsukh, (1891) 15 Bom., 93 ; Hadjee Ismail v, Hadjee 
Mahommed, (1874) 13 B. L. R., 01. 

* Narayan v. Sooretary of State (1006) 80 Bom., 570 ; 8 Bom., L. R., 543. 

* ^dd V. Parbutty DMee, 2 Hyde, IS. 

London Bank v. Badee Bibee, (1881) 5 Bom., 42, See also, Sieveking e* 
Fooke, (1868) 0 W. R., 215. 
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See GefTert v. Ruckchand ^ 

Hoondees^ Promissory Notes^ Bonds . — In an action to recover money paid 
in OficMiia on hoomises drawn by defendant befond the local limits, but sent 
by him to Calcutta and there accepted^laiid paid by the plaintifli; it was held 
that the whole cause of action arose within Calcutta.^ So, where a resident 
in the Upptf Provinces sent cotton to A in Calcutta for sale, and drew 
koondees ag^ainst it payable in Calcutta and the Aoondees were first negotiated 
and then accepted and paid by in Calcutta, in a suit by A not on 

the koondees but for a balance of account^ it was held that as the bills were 
made paval^e in Calcutta and presented there, the Jiability arose from the 
intplied contract to repay the money, and the whole cause of action arose 
jp Calcutta. 

The High Court has jurisdirtion in a suit on a promissory note, if the note is 
payable to a payee who resides in Calcutta, and is made and delivered to him 
there oris made payable within the jurisdirtion, and has been delivered within 
it,^^ and prima facie cfiere is juiisdiction, if the note, though really made beyond 
jurisdiction, has been signed as made within jurisdiction and delivered within if,* 
but it is otherwise where a bond has been executed beyond the local hmits, and the 
stipulation in the document is general, and no particular place of payment has 
been named.^ In this case the Judge decided, following Wtlde v. Sheridan^ 
that if the contract had not been m.'ide in Madras, the High Coiiit would not 
have jurisdiction. But in a later case, it has been held that in the absence of 
any stipulation in the contract itself, the intention of the p.arties miiBt guide 
f he Court in determining the pl^ce of perfoimance.^ Where pKiintifT sued on 
a promissory note executed beyond, but payable in Calcutta, leave to sue not 
having been obtained before the institution of the suit, it was held that the High 
Court had no jurisdiction;^^ but where after settlement, an oral agreement 
to pay in Bombay was entered into and leave was obtained . held^ the Court 
had jurisdiction Sanction to sue must be obtained in a suit to recover 
from a person residing and carrying on business outside of Calcutta goods 
pledged with him, which have been obtained from the plaintiff by means of an 
offence or fraud, the offence or fraud alone having occurred within the jurisdic- 
tion.'* 

Decree : Fraud . — A suit to set aside a con^^ent decree of the High 
Court, on the ground of fraud may be brought without previous leavoato sue 
having been obtained, though all the defendants dwell without the jurisdic- 
tion.'* The Original side of the High Court has jurisdiction to entertain a 
suit to set aside on the ground of fraud a deciee passed by any other Court 
of concurrent jurisdiction, where the cause of at'tion has aiisen either wholly 

' (1889) 13 Bom., I78. 

■ Joan Mull v. Muuooo Lall, (1806) 1 Ind., J. (N.S.) 219. 

* DhanraJ v, Qobindram, (1808) I B. L. R., 70. 

* Bamgopal v. Bloqniere, (1808) 1 B. L. K., 3o. 

* laser Chandra 8oin v. D’Crus, (1800) 1 1ml. J. (N.S.) 2.33. 

« Winter v. Round, (1862*3) 1 Mad. H. G., 202, roforrecl to Minakshi r. Myle 
(1005) 28 Mad., 10. 

^ Rajendra Rau v. Sama Ran, (1862-3) 1 Mad. H. C., 430 ; following Hex e. 
Danser 0 T. R., 242. 

* Wilde V. Sheridan, 21 L. J. Q B., 260. 

* Dhunjisbav. Fforde, (1887) It Bom., 649; see also Darragh e. Wrshotam 

(1882) 4 Mad., 372. 

Mothoormohun Roy v» Jadoomoney Dassoe. (1872) 10 B. L. R., 122 ; Hurjiban 
Das V. Bhagwan Uas, (1871) 7 B. ll R., 1(X2, 535. 

Pragdas v. Dowlatram, (1887) 11 Bom., 257. 

Kartlok Ohum v. Oopalkisto, (1878) 3 Oalo., 204. 

Solomao e. Abdool Axis, (1870) 4 C. I*. R., 806. 

10 
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or, in case the leave of the Court has been first obtained, in part, within the 
local limits of its ordinary original civil jurisdiction.^ 

C^adf so/d^ln a suit for’ goods sold and delivered, where the defendant 
does not dwell within the local limits of fhe High Court, the cause of action 
f the sale of delivery of the goods, must have taken place within those 
limits. Thus, where A sued B for goods, sold in Madras and sent partly by sea 
and partly through the Post Office at A’s risk to B, who lived outside the local 
jurisdiction, it was held that so long as the goods were at the risk of the consignor 
there could be no delivery to the consignee, and that the cause of action did not 
arise within the local lim&s.* 

Malicious proi€€ution^'^\itxa the plaintiff in an action for malicious prose- 
cution alleged that the defendant had instituted criminal proceedings against him 
before the Magistrate of Moradabad, causing a warrant to be issued by the 
Magistrate and having him arrested under that warrant in Calcutta, it was held 
that the whole cause of action did not arise at Moradabad, that part of the cause 
of action arose in Calcutta, so as to entitle the plaintiff, with leave of the Court, 
to bring an action in the High Court.*** 

Plaintiffs, living at Madras, entered into a contract with 
defendant, residing at Himlipatam, the terms of which were that defendant should 
be entitled to half a share in any of the shipments made by him at Bimlipatam 
on his electing to take the risk. Defendant elected at Bimlipatam. In a suit 
brought for losses sustained, it was held that the High Court had no jurisdiction.^ 
So, when an agreement in writing was signed by the plaintiff and defendant 
at Secunderabad in the Nizam’s territories for a partnership in a tannery to be 
carried on at Bakaram, near Hyderabad, and, by the terms of the agreement the 
hides were sent to the plaintiff at Madras lor sale and shipment to England, and 
hoondees in respect of the goods sent were drawn upon the plaintiff in Madras 
and paid by him, and an account of the partnership transactions was sent to him 
once in every eight days, it was held that the cause of action did not arise within 
local limits.^ 

Settinz aside a Plaintiff, a resident in Calcutta, sued H, a resident in 

Bombay, out carrying on business by his z^mashta in Calcutta, and others 
resident in Bombay, to set aside a release executed in Calcutta of his interest 
in certaip property situated in Bombay, on the allegation that it had been obtain- 
ed from him on misrepresentations m.^de by H: heldy that the cause of action 
included the effect of the release on the property in Bombay and did not wholly 
arise in Calcutta.** 

Letters-of -administration , — A District Judge cannot grant letters-of adminis- 
tration, if the deceased bad not at the time of his death a fixed place of abode or 
any property within his district.^ 

Bxtra-territorial jurisdiotion. — As to cases in which the cause of action 
arise below low water-mark, and within three miles of it, see Baban Mayacha v. 
NazuJ^ 


^ Kunda Lai Bose v. Nistarini Daasoe, (1903) 7 Calc. W. N., 363. 

* Winter v. W^ay, (1862-3) 1 Mad. H. C., 200 ; otherwise, if they had been sent 

at the risk nf the defendant— DeSouza v. Coles, (1866) 3 Mad. H. G., 384, 
pp. 405-6. 

* Ludly V. Johnson, (1870) 6 B. L. K., 141. See Musa Takub v. Manila!, (1905) 

29 Bom., 369 ; 7 Bom. L. R„ 20. 

^ DeSousa v. Coles, (1866) 3 Mad. H. C., 384. 

* Bavah Meah v, Khaje Meah, (1868) 4 Mad. H. C., 218. 

* Hadjee Ismail v. Hadjee Mahomed, (1873) 18 B. L. R., 91. 

^ Fardunji Aspandiarji v. Navajabai, (1893) 17 Bom., 689. 

* (1878) 3 Bom., 19. 
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SI. No objection as to the place of suing shall be 
qi^otiont to allowed by any appellate or revisional Court 
janidiation. ^ Unless suoh objection was taken in ,the Court 
of first instance at the earliest possible opportunity and in 
all cases where issues aro settled at or before such settle- 
ment, and unless there has been a consequent failure of 
justice. . 

This section excludes all belated objections as to the place of suing. In any 
case, appellate aiM revisional Courts arc now prohibited from allowing objections 
on this score unless there has been a failure of justice consequent on the case 
having been heard in a Court which lacked jurisdiction to try it. 

22. Where a suit may be instituted in any one of two 

Poworiotr,...ierMit. is instituted in One 

which may bo iii.tituted ot Kuch Goutts, any defendant, after 
iu more than one Court, notice to the Other parties, may, at the 

earliest possible opportunity and in all cases where issues 
are settled at or before such settlement, appl}' to have the 
suit transferred to another Court and the Court to which 
such application is made, after considering the objections of 
the other parties (if any), shall determine in which of the 
several Courts having juriHuiction the suit shall proceed. 

Act XIV of 1882, Sections 20 and 22. This section applies to H. C. 

This section embodies in more convenient form the provisions of section 22 
of Act XIV of 1882 and is intended also to replace section 20 which has been 
wholly umiited. Applications under this bcciion should be made according to 
the old practice by petition and affidavit. 

Notice.— Notice must be ^iven to the “other parties”;^ so that if one 
defendant only applies, he is bound to set ve the other defendant with notice, 
and where an application is made by one of several defendants without notice 
having been given to the defend.ants who do not apply, the application should be 
allowed to stand over till notice is given The denial of an application made 
by one defendant prejudices the right of another defendant, subsequently served 
with summons to make a similar application.^ An objection in the Vritten 
statement is enough. ° 

Foreign Court. — The Courts in India cannot stay proceedings because the 
costs in a previous litigation in a foreign Court have not been paid.^ 

Justice is more likely to be done. — Geflfert v. Rukchand.^ 

23. (1) Where the several Courts having jurisdiction 
To what Court appH- »re subordinate to the same Appellate 

cation lies. Court an application under section 22 

shall be made to the Appellate Court. 


^ Khatija v. Tarak Chandra, (1883) 0 Calo., 980. 

• O’Kinealy’s G. P. Code., 6th Kd. p. Il7. 

• Kamappa v. Qanpat, (1006) 80 Bom., 81 ; 7 Bom. L, R., 281. 
4 Bowles V. Bowles, (1884) 8 Bom., 671. 

• (1889) 18 Bom., 178 1 p. 182. 
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(2) Where such Courts are subordiuaibe to different 
Appellate Courts but to the same High Court, the applioa- 
tion shall be made to the said High Court, 

(3) Where such Courts are subordinate to different 
High Courts, the application shall be made to the High 
Court within the local limits of whose jurisdiction the 
Court in which the suit is brought is situate. 

Act XIV of 1882, sections 23 and 24. This section applies to H. C. The 
sub-sections (2) & (3) do not apply to the Jhansi division. 

See the case of Shnfter v. Ordey 

Under the old practice applications of this nature to a High Court were 
submitted through the Distiict Court, but this has been advisedly altered by the 
compilers of this Code. 

24 . (l) On the application of any of the parties and 

General power of “ftof notice to the parties and after bear- 
tranefer and wiUi- ing such of them OS desire to be heard, or 
of its own motion without such notice, 
the High Court or the District Court may at any stage — 

(•*') transfer any suit, appeal or other proceeding 
pending before it fur trial or disposal to any 
Court subordinate to it and competent to try or 
dispose of the same, or 

(6) withdraw any suit, appeal or other proceeding 
pending in any Court subordinate to it, and 
(f) try or dispose of the same ; or 
(/t) transfer the same for trial or disposal to any 
Court subordinate to it and competent to 
try or dispose of the same ; or 
(iV/) retransfer the same for trial or disposal to the 
Court from which it was withdrawn. 

Where any suit or proceeding has been transferred 
or withdrawn under sub-section (1), the Court which there- 
after tries such suit may, subject to any special directions in 
the case of an order of transfor,*either retry it or proceed 
from the point at which it was transferred or withdrawn. 

(3) For the purposes of this section. Courts of Addi- 
tional and Assistant'J udges shall be deemed be subor- 
dinate to the District Court. 

(4) - The Court trying any suit transferred or withdrawn 
under this section from a Court of Small Causes shall, for 
the purposes of such suit, be deemed to be a Court of Small 
Causes. 

> Skinner V. Ordo, (1878-80) 2 AU., 241 i L. B., 8 I. A., 120. 
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In this section are restated the provisions of section 25 of Act XIV of 1882 
with one or two additions. 


At any Stamps.— These words set at rest the conflict of decisions en the 
p^int and make it clear that a suit may bs transferred even though it be already 
part heard. , ^ 


Where a part heard case is transferred it cannot be decided on the 
evidence taken in the first Conn ^ But see Order XVIIl, rule 4 which provides 
for this verf case, and Sub-bection 2 above. 


Retransfer.— -This seems to be a new provision as under the old Code a 
District Judge, dt any rate in the North West, could not re-transfer a case once 
transferred to his own file.* 


Presumably this .Section does not authorize a District Judge to re- transfer to a 
Subordinate Court a suit which has already been ttansferred from that Court to 
his own by order of the High Court * Nor will a High Court be very' ready to 
re-transfer a suit already transferred by a District Judge to his own Court.^ 

Oompetent.— This word is now fully defined fur the purposes of this 
section as meaning “ having jurisdiction both as regards the subject matter and 
the value of the suit.”* 

Jariadiotion. — If the Couit of first instance his no jurisdiction to hear the 
suit, this defect is not cured by transferring the case to anothei Court having 
jurisdiction,* anil no order of transfer should bs made unless by conient of 
pirties,* and the consent must be such that the Court will infer that the defendant 
did, in point of fact, waive all objections and engage that the cause should be 
tried on tts merits by the second Court.* So if the High Court transfers to its 
file an appeal improperly presented to a District Judge, it his no jurisdiction to 
hear it.^* A suit on a mortgage-bond praying for a decree for sale was transferred 
from the Court of the 2nd Sub-Judge to that of the 3rJ Sub-Judge for trial The 
suit was decreed and the order for sale passed by the latter Court. An applica- 
tion to set aside the sale was afterwards made on the ground of want of jurisdic- 
tion. that the Court, which passed the decree and the order for sale had 

jurisdiction to hold the salc.'^ 

Notice, Quare : whether a valid transfer can be made on theafipiicafion of a 
party without notice to the other parties to the suit. In a Madras case it was 
held th.it want of notice under Act XIV of 1882, sec 25 did not render the 
transfer void.'* 


> Bsndhu Naik v. Lakhi Kuar, (1H85) 7 All, 342 ; Bidyamoyee Debya v. Maharaja 
Burja Kanta, (1905) 0 Oalo. W. N , 705 ; liuf. sue Rakhul Ghunder Towary v. 
Secretary of State, (1906) 10 Calc. W. N., 841. Though a part-heaid oase 
may be brought to the file of the Dial not Judge from tbit of SuWJndge— - 
Mahadeo Prasad Saha v. (lajadbar Persad Sahu, (1905) 10 OUo. W. N., 12. 

• Amir Begum v. PrahUd Das* (1902) 24 All., .304 ; Naudan Prasad v, Kenney, 

(1902) 24 All. 356 ; but Hee Gappa Lai v. Matburii Das, (1903) 25 All 183 : 
Earooharilar Ray v. Bidhata Ray. (1906) 10 Calo. W. N., 0()2 

• Fatima v. Abdul Majid, (1892) 1* All 531 ; Sita Rim v, Nauiii, (180.3) 21 All,, 

230. But ho may liave iiihoront jurisdiction to make such an order in a 
proper oaae, Gurdeo v Chandri Kali, (1007) 5 Calo L. J , 611. 

^ Muhammed l^fdar v Puran Chand, (1898) 20 All , 395 ; Krishna Velji v. Bhan 
Mansaram, (1894) 18 Bom., 61. 

• Nidhi Lai#. Mozhar Hossain, (1885) 7 All, 239. 

• Pachaoni v, Ilalii Bakah. (1881-2) 4 All, 478. 

t Peary Lall Komal Keshore, (1881)6 Calo., 30; Ledgard e. Bull, (1885-61 
L. R., 13 I. A., 134; 9 All, 101 ; Sankumani v. Ikoran, (1890) 13 Mad., 211 ; 
Queen Bmpreee o. Mangal, (1886) 10 Bom., 274. 

• Petman v. Bull, (1883) 5 All, 377 ; tee however Ledgard v. Bull, 9Hpra (1885-6) 

L. R., 13 I. A., 134 ; 0 All, 191 ; Jajivan v, Mugduni, (18831 7 Bum., 487. ^ 

• Ledgard v. Bull, mtpra (1885-6) L. R., 13 X. A:, 134 ; 9 All, 101 
Ram Narain v. Parmeewar Narain, (1808) 25 Calo., 39. 

> ^ Jugernath Bahai v. Dip Rani Koer, (1805) 22 Calo., 871. 

Sankumani v, Ikoran, (1890) 13 Had., 211, Minor, — As to the applioatione of a 
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The High Court has refused to transfer a case from ' a Court u%ich had 
jurisdiction to try it, where no application had been made to the Judge of the 
latter Court nor any notice given to the plaintiff.^ 

E(igh Oourt. — The 13th section of the Letters Patent (186$) of the High 
Court at Fort William gives the Court power to order a suit to be transferred for 
trial, only where the transfer is agreed on by the parties, or for the purposes of 
justice, and in the absence of agreement it must be* made out that there will be 
inconvenience amounting to this— that if the case be tried in the Court in which 
it was originally tried, the trial will be unsatisfactory. 

A suit may be transferred on the ground of expedition and cheapness,* or 
for convenience and to save expense,* or by consent of parties.^ 

The mere fact that it would be less expensive to try the case in the High 
Court is not sufficient of itself for the Court to act upon and order the case to be 
transferred,* but where on a motion to transfer, it appeared that the parties and 
witnesses resided in Calcutta, that it would be cheaper to try the suit there, and 
that the parties appearing on the motion consented, a transfer was ordered.* 

Where it appeared that questions of English law were involved in the case, 
that the witnesses were chiefly British subjects, and the plaintiff was an officer of 
the High Court and resident in Calcutta, the Court ordered the case to be 
transferred for trial to the High Court, original jurisdiction.'^ It m<iy be necessary 
for the purposes of justice that a suit should be transferred.*^ 

It is no objection to the trial of a case transferred under this section that the 
transfer order was founded on a misconception.* Under this section the 
Calcutta High Court transferred a case from the Presidency Court of Small 
Causes to the Court of the senior subordinate Judge of Dacca.’* 

Execution Proceedings.^Tht corresponding section of Act XI V of 1882 was 
held to be applicable to proceedings in execution and to insolvency proceedings 
which latter might be transferred on the application of a creditor.'^ And they 
have been expressly included in this section. 

Subordinate Oourt. — The corresponding section of Act XIV of 1882 did 
not enable a District Judge to transfer a suit pending before himself to a Subor- 
dinate Court, but still he was competent to transfer the execution of a decree 
which had been passed by his own Court to the file of the Subordinate Judge 
for disposal.’* 


next triend when 110 guardian ad lifpm has been appointed, nee Jotendronanth 
V. Bajkriato, (1889) IflCalo., 771 

' Kristo Doss Koondoo v. Iseur Chunder, (I860} 11 W. R, 180. 

* Jotendronauth v. Kaj Kriato, (1809) 16 Calo., 771. 

” Harendra Lall e. Survamangala, (1897) 24 Calo., 183 ; see also Khatija Hibi e. 
Tarak Chunder, (1883) 9 Calc., 980. 

^ Payn V. Administrator-General of Bengal, (1880) 5 Calc., 706. 

* Ojooderam Khan v. Nobinmonee Dossee, (1866) 1 Incl. Jur , N. S., 306 ; 

* Payne V. Administrator-General, (1880) 6 Calo., 766 ; and see Jotendronauth v. 

Raj Rristo, (1880) 16 Calc., 771. 

^ Doucett V. Wise, (1866) 1 Ind. Jur. N. 8., 227 ; but sea Courjon v. Oourjon, 
(1871-2) 9 B. L. R., 10. 

* Kapil Nauth v. Government, (1872) 10 B. L. R., 168. 

* Ram Bux e. Girdharee Lall, (1866) 1 Agra, 178. 

Kadambini v, Madan Mohan, (1898-9) 3 Calo. W. N., 247. 

Naswrvaniiv. Kharsedji, (1898) 22 Bom., 778. Balaji v. Ramohoddas, (1881) 
6 Bom., 680. Bee also Krishna Velji v. Bhan Mansaram, (1894) 18 Bom., 61. 
** Sakharam v, Gangaram, (1889) 13 Bom., 064. 

Bishenmnn V. Land Mortgage Bank, (1884-6) L. R., 121. A., p. II; llCalo.,244. 
A District Judge oould transfer a probate ease for trial to a Subordinate Judge 
imder cl. (d), sub-seo. 2, s. 23 of Aot XII of 1887— Knnjo Behari v. Hem- 
Chandra, (1898) 26 Calc., 840. * * 
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Ck>art of Small OausM.— The expression Court of Small Causes ** ta . 
the last clause of s. 24 means a Court properly and strictly so called, and doei ’ 
not include a Court invested with the {urisdiction of a Court of Small Causes*^ 
There will be no appeal in a Small Cause Court suit tried by a Subordinate 
Judge invested with Small Cause Court jurisdiction, even if triea in agcordance 
with the regular procedure.^ 

Praotioe. — This applies to cases of winding up companies under Act VI of 
1882.B As to the power of a village Munstf trying a case under Reg., IV of 
1816, to transfer, see the case of Lakshm<tkka v. 

Puajak , — Commissioners and Deputy Commissioners may exercise ^the 
powers of a District Court, and these may be delegated to Subordinate Judges. 
Act XVIII of 1884, as. 34 & 38. 

Burmah . — In lower Burmah, a Divisional Court may exercise, as resards the 
Courts un*der its control, the same powers of withdrawal, trial and transfer as are 
conferred by s. 24 on a District Court : see s, 31 (i), Act VI of 1900. As to 
powers of transfer, see s. 31 (f) to (4). 

Ceniral Prov^nces»^S\m\\^.r oowers are conferred on a Divisional Court in 
the Central Provinces by s. t8 (i), Act 11 of 1904. 


25. (1) Where any party to a suit, appeal or other 

, proceeding pending in a Hiirh Court presi- 

Oenorai in Couiioii to ded over by a single Judge objects to its 
tnnafer .alt. being heard by him and the Judge is satis- 

fied that there are reasonable grounds for the objection, he 
shall inake a report to the Governor General in Council, 
who may, by notification in the Gazette of India, transfer 
such suit, appeal or proceeding to any other High Court. 

(2) The law applicable to any suit, appeal or proceed- 
ing so transferred shall bo the law which the Court in which 
the suit, appeal or proceeding was originally instituted 
ought to have applied to such case. 


This section refers to H. C. 

This is an entirely new section, and proceeds on the analogy of section 527 
of the Code of Criminal Procedure, Act V of 1898. 


Imstitdtion op Suits. 


26. 


Institution of suits. 


Every suit shall be instituted by the presentation 
of a plaint or in such other manner as 
may be prescribed. 


Act XIV of 1882, sec. 48. 

This section applies to H. C. and Prov. S. C. C. 

' Ramohandra v. Ganesh, (1809) 23 Bom., 382. But see Maugal Senv. Hup 
Chand, (1891) 13 All., 324. ' 

* Shankarbhai v. Somabhai, (1901) 25 Bom., 417. As to the Pui^ab, see s. 34 (2), 

Aot XVIII of 1884. As to the Central Provineea, see ■. 18 (2), Aot II of 
1004, and as to Burmah, s. 31 (3), Aot VI of 1000. 

• West Hopetown Tea Co., (1887) 9 Alh, 180. 

« l>kBhinekka v, Ball, (1885) 8 Mad., 500. 
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The provisions relating to the institution of suits, the tssui aiid.set^ce of 
summons, the appearance of parties, and the hearing q( suits have been hi the 
main relegated to the Rules in the first appendix th this Code. The essential 
provisions only find a place in sections 36 to 35. 

Plaint esBential to a nuit —A plaint " in law means ^‘a private laeilio- 
rial tendered to a Court in which the person sets forth his cause of action., the 
exhibition of an action in writing. ** It does not necessarily mean **a plaint duly 
stamped.”' 

A suit must commence with a plaint and a proceeding which is capah|p of 
terpqpnating in a decree or an otder having the force of a decree cannot oh that 
ground alone be deemed to be a suit, if it has not commenced with a plaint. 
Such a proceeding, a proceeding in execution is in strictness only a proceed- 
ing in a suit.^ 

As to time and manner and place of presentation see Order IV, post. 

Such other manner as may be prescribed:— That is prescribed by 
Rules made under this Code. Order IV, rule 1 directs that every suit shall be 
instituted by presenting a plaint, so that unless and until some other mode of 
institution is introduced a plaint will remain essential to every suit. 


Summons and Discovkrt. 

27* Where a suit has been duly instituted, a summons 
Sammons to may he issued to the defendant to appear and 
dofAdnnt. answer the claim and may be served in manner 
prescribed. 

Act XIV of 1882, sect 64. This section applies to H. C. and Prov. S. C. C. 

Duly instituted.— That is by the presentation of a plaint, see section 26. 

In manner prescribed.— By the rules in schedule i hereto : Order V deals 
with the issue and service of summons and the rulings on this subject are collect- 
ed in the commentary to the, rules of that order ; see Ph/ //. 


28- ( 1 ) A summons may be sent for service in 

„ . , another province to such Court and in 

Service of Bummons . t . .111 

where defenduiit such manner as may be ])re8cribed by 

®^"‘*‘**®*' rules in force in that province. 


(2) The Court to which such summons is sent shall, 
upon receipt thereof, proceed as if it had been issued by 
such Court and shall then return the summons to the Court 
of issue together with the record ^^if any) of its proceeding 
with regard thereto. 

Act XIV of 1882, section 85. This section applies to H. C. and Prov. S. C. C. 

This section re-states the provisions of Section 85, Act XIV of 1882, and 
provides that the receiving Court shall serve the summons according to its own 
imles and return it together with a record of its proceedings in respect thereoh 
V, r. 21 provides for the despatch of such summons by post and the cases 
deci ded under the old Code are collected in the commentary to that rule. 

* Anaii r. Palliiimma, (1899) 22 Mad., 495, per Snbramani* Ayyar, J. 

■ Venkata Chandrappn V. V«nkataraiiia,(1899)22 Mad.,258, 8ee**8viT,” p. 7,aNlf, 
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SSlfllOHS AND DfflCOTttT. . 


20. Saimnonses issued by any Cirii or Bev«aao 
8«n4Moffiinign CSouft situate beyond the limits of British 
India may be sent to the Courts jn British 
India and served as if they had been issued by such Courts : 

Provided that the Courts issuing such summonses have 
been established or continued by the authority of the 
Governor General in Council,’ or that the Governor General 
in Council has, by notification in the Gazette of India, 
declared the provisions of this section to apply to such 
Courts.* 


Act XIV of 1882, Section 6$o A. 

80. Subject to such conditions and limitations as may 
Power toordw die- be prescribed, the Court may, at any 
oowy Mid ihe liko. time, either of ihi own motion or on the 
application of any party, — 

(a) make such orders as may be necessary or reason- 
able in all matters relating to the delivery and 
answering of interrogatories, the admission ^f 
documents and facts, and the discovery, inspec- 
tion, production, impounding and return of docu- 
ments or other material objects producible as 
evidence ; 

(A) issue summonses to persons whose attendance is 
required either to give evidence or to produce 
documents or such othdr objects as aforeAid ; 

■ c) order any fact to be proved by affidavit. 


> For lists of suoh Courts, see ndtifioation No. 136 1>I, dated 29th Maroh, 1889, 
and Na 2179- T. dated 2nd July, 1890, printed at p^i. 093 to 095 of the 
Bouthern India (Hyderabad) Volume of Macphersoo’s British finaotmento in 
force in Native States, ed. 1899. 

For notifi^tion deolariiig the section applicable to Courts in Ceylon, see No. 
433 J. dated 23rd March, 1899, Gaaette of India, 1899, Pt I. p. 188. 

This section has been applied to Courts iu certain Native States in Southern 
India (vie, Gazette of India, 1901. Pt, I, p. 582, ibid,1002, Pt. 1, p. 17l), aud 
to the High Court of Travancore, (ibid, p. 077).~Note, Legislative 
Department. 

* For lists of Courts to which this section has been applied, see uotifioatione 
No. 8081, dated 13th March, 1885, Na 1727-1, daM 20bh May, 1085. Na 
22001, dated lOlh July, 1885. No. 2301-1, dated 17th July 1885, ^nted at 
pp. 881 to 384 of the Western India Volume of Macpherson’s Liste ol 
British Enactments in force in Native States, ed. 1895. For later notifioa- 
tione, see Gazette of India, 1895. Pt. I, p. 501 ; 1890, Pt. L p. 856; l8Q7s 
Pt. I. pp. 802 and 1001 ; 1001, Pt. I, p. 449, ibid, p, 582. Under thie caotlon 
it has bc»n declared that the eummousee of any Court in Myeore and in oertain 
States under the Centra) India Agency may be eent for eervioe to Courte 
in British India, see the General Appendix to the Southern India, Madras 
Myeore Volume of Macphereon’i Bntieh Enaotments in Native States, ed. 
18W, and Gasettn of India, 1896, Pt. I p. 181, and 1896; Pt p. 1085, 
reepMtively— Note, Legfslative* Department 
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81, The proyisions in seotions 27, 28 and 29 shall 
a &PP^y to summonses to give evidence or 

nmmoM to w imm. ^ produce documeuts or other matoml 

objects. 

3S< The Court may compel the attendance of any 
person to whom a summons has been issued under section 
30 and for that purpose may, — 

(a) issue a warrant for his arrest ; 

{b) attach and sell his property ; 

(c) impose a 6ne upon him not exceeding five 

hundred rupees ; 

(d) order him to furnish security for his appearance 
and in default commit him to the civil prison. 

These three sections apply to H. C. and Prov. S. C. C., they are inserted to 
give sanction to the rules relating to these subjects which have been embodied 
in Orders XI— XIII. XVI and XIX ^os/. 


JuDOMKNr AND DkCKBK. 


33. 


Judgment and decree. 


The Court, after the case has been heard shall 
pronounce judgment, and on such judg- 
ment a decree shall follow. 


Act XIV of 1882. s. 198. This applies to Frov. S. C. C.. but not to the 
Chartered High Courts or the Panjab Chief Court or the Judicial Commissioner, 
N. W. Frontier Provinces in the exercise of their Original Civil Jurisdiction — s. 
638. Act XVI 11 of 1884. s. 16 (2), and s. 46 (2) of the N. W. Frontier Province 
Law and J^tice Regulation, 1901,^ VI 11 of 1901). 

The ofiae has been heard.— The language^ of sections 198. Act XIV of 1882 
has been modified, but we have it clearly enacted in the body of this Code that 
judgment can only be pronounced .after due hearing. A dpcree for dissolution of 
marriage cannot be made merely on admission and without recording evidence.^ 
The recorded impression in the mind, of a Judge based on partial evidence 
while the suit was remanded has been held in India not to be a juagment.* 

Decree ehedl follow . — Thh inadvertent omission from Act XIV of 1882 
has here been remedied.^ This section prepares the way for Order XX, Vhere 
the provisions governing judgments and^decrees are collected. 

Intkkkst. 


34. (1) Whore and in so far as a decree is for the 

Interest payment of money, the Court may, in 

the decree, order interest at such rate as 
the Court deems reasonable to be paid on the principal 
sum adjudged, from the date of the suit to the date of the 
decree, in addition to any interest adjudged on such principal 

* Bsi Ksnku v. Shiva Toya, (1893) 17 Bom., 024. 

* Buloram v. lasnr Ohandr*, (1876) 23 W. R.. 77. 

* Ranjtt Singh «. lUhl Bakih, (1883) 6 Ali., 620. 
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sum for any period prior to the institution of .the suit, with 
further interest at such rate as the Court deems reasonable 
on the aggregate sum so adjudged, from the dete of the 
decree to the date of payment, or to such earlier date as the 
Court thinks fit. 

(2) Where such a decree is silent with respect to the 
payment* of further interest on such aggregate sum as 
aforesaid from the date of the decree to the date of pay- 
ment or other earlier date, the Court shall be deemed to 
have refused such interest, and a separate suit therefor 
shall not lie. 

Act XIV of iS 89^ Sect 2og : This section applies to H. C., and Prov. S. C. C 

Payment of money. — Under the corresponding and other sections of Act 
XIV of 18S2, a conflict of decisions occurred on the constiuction of these words 
and a recent Madras judgment went so far as to declare that a mere decree for sale 
was a decree for the payment of money within the meaning of these sections.^ 

In the first draft of this section it was made clear that the mortgage decr^^* 
were not intended by the compilers of the Code to be covered by its provisions. 
In the final draft, those additional words were again stiuck out and the section is 
now substantially the same as sect 209 of the former Code. But the Select 
Committee stated that their object in omitting tiie express words of the first 
draft was to make it clear that a decree for the payment of money does not 
include a decree fur sale in enforcement of a mortgage or charge.’^ It applies 
however to all other decrees even though they give reliefs other than an order 
for the payment of money by the judgment debtor. 

Agreed rate. — The rate of interest agreed upon must be awarded up to 
date of suit^ even if it is compound‘d unless on the ground of fraud, ‘d or uncon- 

' VaklhhiadaHamy V. 6<imaNiiiidrani, (19(15) 28 Mtul., 473. Kot* section 73|M7S^, 
Payment uf money. _ 

*-* Interest in siioh decrees is iinivided for by 86, Transfer of FflK>ortv Act. 

IV of 1882. ‘ • 

■ See Report of Second Select Coniniitte<*, « 

« Act XXVITI of 1865 s. 2 Mangiiiram r. Bliowtal, (1886) 12 Calo., 569; with 
regard to mortgage it has boon said that the (/ouris cannot cut down the 
mortgage rate of interest, Rameswar Kucr v. Mehdi Hossein, (1897-8) L.R., 
25 1. A., 179 ; 26 Calc.. 39 , and see Surya Naraiu v. Jogendia Narain, (1893) 
20 Calc., 360 ; Balgobind Das r. Narain Lai, (1893) 15 All.. 339; Jj. R. 20 

^ I. A., 116 ; Chaturbhai v. Uarbhanji, (1893) 20 Bom., 744. 

When a mortgage deed provided for intotest up to the date of payment, interest 
will ^ allowed at the stipulated mte for the six months allowed for redemp- 
tion and at the Court rate from that date up to date of payment. A decree 
for interest after the time allowed for redemption is a decree for the pay- 
ment of money. — Jo^ndra Nath v. Methana, (1901-2) 6 Calc. W. N., 769. 

Mortgage Limitation — Queere : has a mortgagee who has sold under a power of 
sale a right to retain interest barred Marshfield e. Hutchings, (1887) 34 
C. D. 721. 

U»afructuary mortgage. — A mortgage who is entitled to possession in lieu of 
interest and who does not take possession, losos his right to intei^t— 
Mohadaji v. Joti, (1893) 17 Bom., 425. 

• Bandaru v. Atchayamma, (1878-81) 3 Mad., 125; Clanga Pershad v. Land 

Mortgage Bank, (1894) L. R., 21 1. A., 1 ; 21 Calo., 360 ; Land Mortgage 
Bank v. Soorjo Prokash, (1876) 25 W. R., 323 ; Alu Prasad v, SuUan, 
(1880-81) 3 All., 610; Tejpal v. Kesri Singh, (1879-80£2 All., 621 ; Mathura 
Wasad fi.4,Durjan Singh, (1879) 2 All., 639; Beni Prosad v. Rewat Lall, 
(1879) 24 Calo., 746, p. 750 : Appa Rau v. Rurya Narayna, (1889) 10 Mad., 
203, which is not unlawful in the Sonthal Parganas,--Shama Charan Misser 
V. Ghuni Lai, (1899) 26 Calo., 288. 

* Koondun Lall v. Ameer Hassan Khan, (1866-7) U Moo., I. A., 120. 
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•cionable terms. ^ but it has never been definitely laid down that the Court 
should always allow interest at the mortgage rate up to date of actual realisatioa 
of decretal money.* 


/’^ao/Zy.— Simple or compound interest at a high rate is not in Itself a 
penalty.* An agreement for enhanced interest from date (If default is not a 
penalty,* unless coupled with compound interest,* ahhougf no figure is named, 
such sum is at once ascertainable ;* unless the bond does not provide for interest 
except on default.^ ^ 

Stipulations in contracts substituting a higher for a tower rat^ of interest 
even from the date of the bond cannot be treated as penalties^ , but . must be 
interprcted^-as other parts of a written contract should be interpretra^--4id^Qj|^ 
to the expressed intentions of the parties.* There is, thermte, aconl^ ^ 
decisions oetween the Madras and Allahabad High Courtt on t!w (me ba|l|phid 
the Calcutta and Bombay Idigh Courts on the other, on this question^ 

' Calcutta and Bombay High Courts have further ruled that notwithstanding "the 
provisions of s. 2, Act XXVITI of 1855, it is open to a Court to decide whether a 
stipulation for enhanced interest from date of default was agreed on as interest 
or as a penalty, and whether the defendant is entitled to equitable relief.* A 


* Kamini Soondari v. Kali Prosanno, (1884*5) L. H.. 12 I. A., 215 ; 12 Gale., 225. 

(loan by mukhtar to pardahnaahin lady). 

* Rani 8. Koer v. Rai Sham Knahnen, (1907) 11 Calc., W. N., 249; Kuar 

Lachman v. Pirbhu Lai, (1878*4) 6 All. H. C., 859 ; [75 per cent yearly is not 
— Omda Khanum v. Brojendro, (1878*4) 12 B. L. R., 477 ; neither is oomponnd 
interest at the rate of Ris. 5 p. m. with monthly rests on a principal of Ks. 800 
'^Krishna Kumar v. Brojo Nath Roy, (1002*3) 7 Calc. W« fL, 870] ; or 
amounts to a penalty, or is compound interest at the rata of 2 per cent, per 
month, and the loan has been taken under pressure->Madho Singh v, Kashi 
Ham, (1887) 0 All, 228, or it has been agreed to by an ignorant cultivator 
who did not understand the nature of the bargain-- Lalli v. Ram Prasad, 
(1887) 0 All, 74. 

■ Prayag Kapri v. Shyam Lai, (1004) 31 Calc., 138. See also Umesh Chandra v, 
Gopal L^, (1004) 81 Calo., 238. 

* Ifaokintosh V. Crow, (1883) 9 Calc., 680; Dip Narain v. Dipan, (1880) SAIL, 

185 ; Balkifihen v. Run Baliadur, (1884) 10 Calc., 305 ; Basavayya v. SubbaraEU, 
(1888) II Mod, 294; Hehiw Lai v, TeJ Narain, (1884) 10 Cola, 764 ; Jagana* 
clham V, Raminadha, (1886) 9 Mad, 276 ; Chhab Nuth v. Kamta, (1885) 7 AH, 
333 ; SatishChundcr v. Hem Cliundor, (1902) 29 Calc., 823 ; Sankara Narayana 
Vadliyar v. Sankara Narayana Ayyar, (1902) 25 Mod, 343 ; Oanga Dayal v. 
Bachohu Lai, (1903) 26 All, 26 ; Dullahh Das v, Ijiksbman Das, (1890) 14 
Bom., 200. 

* Dip Narain v. Dipan, (1886) 8 All, 195, but see, Appa Rau v. Surya Narayana, 

(1887) 10 Mad., 203 ; though if fmm date of Imnd, it is— Mathura Persad v. 
Liiggun, (1883) 9 Calc., 615 ; Sungiit n Baijnath, (1880) 13 Calc., 164 v Kala- 
ohand V. Shib Chundor, (1892) 10 Calc., 392; (lopaludu v. VenkataRtnam, 
(1895) 18 Mad, 175; Khalilul Rahaman v. Gobiiid Persad, (1803) 20 Calo., 
348 ; Bameswar Prasad v. Sham Kishen, (1902) 29 Calo., 43. 

* Baidnsth Das v. Shamanand Das, (1895) 22 Calo., 14.*1. 

* Ariau Bibi v. Aagar Ali, (1886) i:kCalo., 200 : but seo—Naidappa v, Nanjappa, 

(1880) 12 Mod, 161 ; Chuhar Mai v. Mir, (1870) 2 All., 715: Pava Nagajiv. 
Govind, (1873) 10 Bom. H. C., 382 ; Gopal Hamcliandra v. Gaiigaram, (IHw)) 14 
Bom., 72 p. 77 ; Daudbhai v. Daudbhai, (1890) 14 Bom., 113 ; Sajaji t>. Moniti, 

. * (1800) 14 Uom., 274 ; Alxlul Gani v. Nand Lai, (1903) 30 Calo., 15 : 7 Calo. W. 

N.. 162. 

* Narayansami V. Narayana Ran, (1894) 17 Mod., 62; Banke Bahari e. Sundar 

Lai, (1803) 16 All, 232. 

* Pardhan Bhukhan Lai c. Naraing Dyal, (1899) 26 Calo., 800; 8 Calo. W. N., 

175 : Manoo Bepari v, Durga Chum Saha, (1808) 2 Calo. W. N., 883. Bee also 
Ramendra Hoy v. Serajuddin, (1608) 2 Calo. W. N., 284 f^Jmarkhan v. Sale 
Khan, (1803) 17 Bom., 106 ; and Deno Nath v. Nibaran, (lOOO) 27 Calo., 421 ; 
4 Gala W. N., 122. But now by s. 74 of the Indian Contract Act, as amend- 
ed by B. 4, Act VI of 1899* it is provided that if a contract contains a stipula- 
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provisioa in a bond that on default interest at 24 p, c. p. a., should be chained 
from the dale of the bond is a penalty and cannot be recovered.^ 

A condition in a decree payable by instalments that in default of payment of 
any two instalments, the whole amount due and increased interest should be at 
once recoverableds not a penalty.^ 

Interest greater 0 utn principal-^ Damdupat — Interest greater in amount than 
the principal canhot be recovered in a suit between Hindus in Madras ;* or 
in Bombay,^ or in Calcutta p unless the defendant is not a Hindu p or one of, 
the, parlies is not a Hindu.'' This rule of Hindu Law was not repealed by the 
Act frir pfthe Usury , Laws <XXVni of 1655);* or by tbb Cqilti 

0lr by the Limitation Act (XV of i$77y^ In tb 4 iv)^ « 
Ikmd purporti&it w bp executed in adjustment of a past dbbt, the pridapsd; 

the purpose of the rate cidantdupai m die amount of such bond and not'^ 

balance of the unpaid principal actually advanced on an earlier bohd’^;^ Tl^f 
rule does hot apply to an amount recoverable in execution or when the debtfrr 
has assigned his right to one who is not a Hindu ' When the original creditor 
^was a Mahomedan, the rule does not become applicable on bis assigning his 
rights to a Hindu.^^ The rule is applicable even if the interest be payable in 
grain, and the rule applies to mortgages where no account of rents and profits 
has to be laken.^^ The rule of damdupat is not applicable, if it was not appli* 


tion by way of penalty, only reasonable oomjwnaation up to the limit of the 
penalty is to be awardcid -in cane of a broach [of the coiitrar«t and to whieh is 
apimnded an explanation to the efieot that a stipulation for increased inter- 
est from the date of default may l>e a stipulation by way of a penalty.*’ 
See Andamalai Chetty v. Veoruliadram Chetty, (1903) 28 Mad., lU. 

> Trimliak Tukaram v, Bliag Chand, (1903) 27 Bom., 2|. For a cose in which 
eompouiid interest was disallow^ed as uaouuaoiotiable, see Kripa Ram e. Sami- 
ud-cnn,.(l9 S) 20 All., 284. 

* Run Bahadrxir e. Bai Naraiii, (1880) 7 C. L R., 8*2. And see Baokaraya v, - 

Sankamma, ( 1899) 22 Mad. , 453. The doctrine of penalties does not apply to 
stipulation in dooreos— IShirekuli v. Mahablva, (1886) 10 Bom., A35. As to 
ounsent decrees, sec Balkishon v. Run llahi^iir, 1884) 10 (^lo., 305; 

Naiijappa v, Nanjappa, (1880) 12 Mad., IGl ; Sajaji v. Maruti, (1800) 14 Bom., 
274. 

* Kakorlapudi v. Uppalapadi, (186*2) 1 Mad H. C., 6. 

^ Ganpat v, Adarji, (1879) 3 Horn , 31*2. 

* Nobin V, Romesh, (1887) 14 Ualo., 781. 

^ Nanohand v. Bapusaheb, (1879) 3 Bom., 131 ; Dawood v. Vullabh Das, (1804) 
18 Bom., 227; Dagdusa v. Ramcbaiidi'a, (1890) 20 Bom , 611; Shankar v. 
Mukto, (1898) 22 Bom., 513. 

' WoomaChum v. Sreoliari Nath, (1806) 1 Oalo. W. N., oLxxviii. 

** Ram Lai w. Haran ^Chandra, (1869) 3 B. L. R., O. C , 130 ; 12 W. R , O. C., 0 ; 
Hamka Manji i\ Meman Ayah, (1870) 7 Bom. H. C.,10; Khnsal Chand v. 
Ibrahim, (1865) 3 Bom. A.^C , 23 ; Kedar v. Atmarambhat. (1865) 3 Bom. A. 
C., 11, p. 18 ; Ramoonnoy v. Joliur Lall, (1880) 5 Calc., 867 ; Nobiu Chundor 
V. Romesh Chundor, (1887) i4 Calc.,. 781. 

* Ramoonnoy v. Johur Lall, (1880) 5 Calo., 867. 

Hari Mahadaji v. Balambhat, (1885) 9 Bom., 233. 

> < Siika Lai v, Bapu Sakharam, (1900) 24 Bom., 305. 

Balkrishua v. (lopal Raghunath, (1876) I Bom., 73. 

Ali Salieb v. Shabli, (1897) 21 Bom., 85. 

Harilal v. Nagai* Joyram, (1897) 21 Bom., 38. 

Anandroo v.^Durgalm, (1898) 2*2 Bom., 761. 

Balkrishnav. Hari, (1891) 15 Bom., 84; see also (Jmos Chunder e. Zahur, <1808« 
90) L. R., 17 1. A., 201, p 213 : 18 Calo., 104 ; Ganpat v. Adarji, (1879) 3 Bom., 
312 ; Sundara Bai v, Jayavsnt, (1900; 24 Rom., 114. Otherwise in Bengal outside 
Calcutta <-dleen Dyal v. Kailash Chander, (1875) 24 W. R., 106 ; Surya Narain 
V. Sridhary Lall, (1888) 9 Calo., ^SOf^et Narain e. Ram Dein, (1883) 9 Calo., 
871 ; Fran Krishna v. Jadu NaUi, (1898) 2 Calo, W, N.» 6()S ; and in the 
North West,— Kuar Luohman v. Hrbhu Lai, (1878) 6 All. H. 0., 353. 
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cable at the time when the decree became final.^ When the nde of 
has been once applied in any account directed to be taken by the Courti and 
interest equal in amount lo the principal sum has been allowed in the account,' 
the application of such rule has the effect of preventing the allowance of any 
further interest not only for the period of 6 months allowed forredemption, but 
also subsequently without limitation of time.* The operaticm of the rate of 
damdupat is excluded in all mortgages, the terms of which necessitate the exist- 
ence of an account current between mortgagor and mortgagee, whatever the state 
of the account may be.* 

After suit — In an ordinary suit for money, the rate of interest after plaint 
and before decree is in the discretion of the Court, whether there is a stipulated 
rate or not, and even if the bond is a mortgage-bond ; but if the suit is for fore- 
closure and sale under ss. 85, 86 of Act IV of 1882, the stipulated rate should be 
given,* and so in Bombay, the rate is in the power of the Court ;* unless in a 
suit to redeem ;* but in Madras, the stipulated rate must be given up to 
decree ’ 

After decree .— if not given in the decree, is taken to have been« 
refused — para 2, supra. After the decree the contract ceases, becomes merged 
in the decree, and the plaintiff recovers only such interest as according to the 
course and practice of the Court is allowed on debts for which the creditor has 
the security of its decree.* Interest on the amount decreed, namely, principal, 
interest and costs, cannot be objected to on the ground that it is compound 
interest.* Interest not mentioned tn the decree cannot be given by the execut- 
ing Court.'® 

When a decree does not specify the rate of interest, the decree-holder is only 
entitled to interest at the usual Court rate." 


^ Lall BeUary v. Thaoomoiiuy, (1HU6) 23 Calc., 899 ; Kiiimye Lall v. Aiiund l.ialli 
(1896) 23 Calu., 903, note ; Bliuggoban Chunder v, Pran Cuuinaree, (1896) 23 
Calc., 906, note. 

* Ram Kaiiye v. Cally Churn, (1894)21 Calc., 840. See also Raiiicliaiidra v. 

Bhimrav Ravji, (1876) 1 Bom., 677. 

* Gopal Ramohaiidra ft. Oangarani Aiiandsliet, (1896) 20 Boni., 721~(ovemdiTig 

Canosh Dharani Dhar v. KcHhavrav. (1891) 16 Bom , G2.'). Whore, under tho 
terms of a mortgage, then' is a liability to aeeount, the rule ot damdupat 
d<M8 not apply. The law as laid down in Cio{>al v. Cangaraiu, is not limited 
(mly to cases in which at date of suit an account lietweiMi mortgagor and 
mortgagee must Iw kept, I'he discretionary powers couf($rrod t«i tJio Courts 
by 8. 209 of the old Cfxle, may Ihs exercised without l ofertsiice to the law of 
damdupat — Dhuudshet v. Ravji, (1898) 22 Bom., 86. Tho rule also does not 
apply where tlie iiiurtgagoo has b^ii placed in ixMHessiun and is accountable 
for the.! profits received by him os against the interest due — hiundara Bai v. 
Jayavant, (l9tX))24 Bom., Il4 ; Nathubhni v. Mulohand, (1862-3) 6 Bom. H. C., 
A. C., 190. 

* Mangiiiram v. llhowtal Roy, (1886) 12 Calc., 669. 

* Carvalho v. Murbibi, (1879) 3 Bom., 202. 

* Dhaudbhai v. Dhaudbhai, (1890) 14 Bom., 113. 

' Bondaru v. Atohayamma, (1879) S Mad., 126 ; Kamachandra v. Dovu, (1880) 12 
Mad., 486. See on this point, Umos Chundcr v. Zahur, (1880-90) L. R., 17 
LA., 201 ; 18 Calc., 164. 

* Raehossur Surmah v. Kalekanath, (1869) 11 W. R., 466. 

* Jodoonath Roy v. Dwarkanath, (1864) 1 W. R., Mis., 16. See on this point 

Fewings, cx parte, 26 C. D. , 338. 

Leelanund V. Joy Mungal, (1871) 16 W. R., 335; Leelonund v. Ram Narain, 
(1871) 16 W. B., 416 ; Nul)u Kishoro v, Anuiid Mohuu, (1872) 17 W. R., 10 ; 
JewanLallv. Doorga Dutt, (1873) 20 W. R., 477 ; Mahomed Yakoob v. 
Muhamed Zohooral, (1874) 22 W. R., 533 ; Knayet Ali v. Mahomed, (1874) 22 
W. R., 634. ^ 

Boobudra V. Shea Churn, (1867) 7 W. R., 376; Abdoollah v. Reosut Hosaeiii, 
. (1872) 17 W. R., 414 ; Lalunmani v. Behari IM, (1871) 7 B. L. R., App., 30. 
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M^roa&tile uactm.— Where there is no express Agreement to pay 
interest, it may be awarded if there is any such mercantile usage, such as 9 per 
cent on all book debts in Bombay otherwise in Calcutta * In the absence 
of proof of usage, a mortgagee is not entitled to intercbt for the day on which 
the money is advanced as also for the day on which the money was* repaid.* 

Interest after dne date, no oontraot.— When a rate of interest is not 
stipulated for till realization, but to a certain date, if the money is not paid on 
the fixed day, the principal and interest become from that time a debt, which, 
when recovered by process of law, may, in the discretion of the Court, ht made 
the subject of an additional penalty for the breach within six years but there 
is no implied contract for the continuance of the same rate of interest* The 
interest after due date proceeds upon the breach of contract and should be 
treated as a question or damages ^ There is no distinction on this point bet- 
ween an ordinary bond and a moitgage * If the debtor has continued to pay 
the same rate of inteiest afiei due date, this will be evidence In support of holding 
that interest is a fair measure of the damages suffered by the creditor but if 
there is no fixed rate, and the contract rate be exorbitant, the Court should only 
allow a fair and reasonable rate after the day on which the money has become 
due^* The Louit IS not bound to allow the contract rate of interest after the 
date for redemption fixed bv the decree Ihe best guide tn discretion is to be 
found in s 86 of Act IV of 1882 which requires Courts to decree mortgage debts 
with interest at the rate piovided in the mortgage (if to that rate no valid legal 


> Ram Tjal v Dulab Das, FoiryV O n , 220 * (1840 54) 5 Mon. I. A , 136. 

‘ Joy Narain V Koshce Chuwdhnr^ , (1871) 16 W R., 148; Juggumohuii Ghose 
V KaiBivechund, (1861 3) 9 M(m> I A , 260 Suo howevoi , Juggomohun v. 
Hatiiokoliurid, (1857 60) 7 Mou 1 A . 268, aa to the uiture of tho evidence suffi- 
cient to piove nir lean tile usagi Intel est ruris on hootidee^ drawn at 111 day’s 

Bight m MoorHliidabad— Dhuiiput Singh v Jugiit Indur, (1865) 4 W H , 85. 

* Kaqhub Fiuati v Bhobui Sahoo, (1003 4) 8 Calc W N , 216. 

* Gudn Koer v Bhubaneswaii, (1802) 10 Cah , 19 ; Bikianiajit Tewari v. Durga 

Dyal, (1894)21 Gale, 274; Mnthura Das v Naiindai, (1897) 19 AU., 39; 
L R , 23 I A , 138 , 1 Calr W N . 52 , Moti bingli v. Kamoliaii Singh, 
(1897) 24 Calc , GOO (F « ) , 1 Calc W N . 437 ; (Jhantayyii v Papay>a. (1900) 

23 Mad , 534 , AuiiulalNila v SuHiidia Nuth, (1S97) 24 Calc . 766; i Gale. 
W N , 550 , [ill uhioh Amolak Kam v Ladmii Maraiii, (1897) 19 All , 174, to 
the* (ontraiy ollect uas diHHoiitcd fioin] , Siualu Dasi r Jogondra Narayaii, 
(1898) 25 Call , 246 , Fedda v (lunga, (1897) 20 Mad , 149 ; Nityananda v. 
HiuUia Chataiia, (1897) 20 Mad , 371 : Bmdcmi Naik v (iaiiga Kaiaii Sahu, 
(1896) 20 All , 171 . L R , 25 1 A , 9 , Jivantta v Appalu, (1899) 22 Mad., 
339. 

Decn Doyal Lall v. Het Nutain Singh, (1877) 2 Gale , 41. 

Bishen Dayal v. Udit, (1884) 8 All., 486 

^ Juala Prasad v, Khuman Singh, (1878) 2 All , 617 , Maiisab Ah v. Gulsli Chaud, 
(1886) 10 All , 86 ; Tara Chand v Nafar Ah, (1877-8) 1 C. L R., 236; Bishen 
Dayal v. Udit, (1886) 8 All , 486. 

* Niwas Rnm v Udit Narain, (1801) 13 All , 330. As to the ease of \ondur and 

purobascr, see Ohousiah v. Rustunijah, (1800) 13 Mad., 158. 

* Hohamed Ho^sem v. Tuquoeroodeen, (1871) 16 W. R., 284. 

Moisooddy, petitioner, (1870) 14 W. R , 450, r.g , 6 p o p. a. ^Mathura Das 
Nanndax, (1897) 10 All, 30, si^ra ; Moti Singh v Kamohan Bmgh, (1897) 

24 Gale , 009 (F. B ) ; 1 Gale. W. N , 437, supra ; Sarala Dasi v. Jogendra 
Narayau, (1898) 25 Gale., 246, siuora, Subbarayav. PoimuBami, (1808) 21 Mad., 
364. But m Hoasat HoBBein v. Jusniuiit Roy, (1871) 15 W. R., 806 : andOha] 
nial Das v. Brn Bhukan loil, (1805) 17 AlL, 511 , L. R., ^ 1. A., IBO, whore 
Uie rate provided in the bond, vm., simple interest at 16 p. o. was allowed. 

Saminathau v. Bwamiappa, (1900) 29 Mad., 170. It is oonmtent for a Court 
passing a mortgage decree to give interest beyond the date fixed for payment 
and up to the date of realisation. Haharajah of Bhoratpur v. Kanno Dei, 
(1900-1) 5 Calo. W. N., 187 ; L. R., 28 I. A., 85. 
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objection can be taken) down to the date of realteation.^ Wbm a 
bond stipulated that intereet at a certain rate should be paid airauatl^* and; 
were no words limiting the liability to the time fixed for payment ofvne praielpat 
and when it appeared from the evidence that interest had been pa^ for several 
years after the due date ; Md^ that the interest was a charge on the property.* 
But where in a suit upon a mortgage bond, post diem interest Is decreed as 
damages, the payment of such damages does not constitute a charge upon the 
inort|a^d property.* When dStV/ir interest is allowed, the decree li) so for 
as this interest is concerned, a decree for money, to be executed in the mannor 
provided for the execution of money decrees.^ 


Notice in writing.— hy Act XXXI 1 of 183 ^ it is enacted **ihat, upon all debts ^ 
or sums payable at a certain time or otherwise, the Court, Imfold 
debu or sums may be recovt^red, may, if it shall think fo; aBoo fotpipsiit b 
the creditor at a rate not exceeding the current rate of inforeit ^ m iitm. ' 

when such debts or sums certain were payable t if such debts or iimis be .peyiib^ 
by virtue of some written instrument at a certain time, or if payable ' 

then from the time when the demand of payment shall haVe been ^ made 
writing, so as such demand Shall give notice to the debtor that intem^ i^v 
claimed from the date of such demand until the term of payment.* » an 
enabling Act, and does not eisirain a Court from allowing interest in ot^ caeos ,^ 
in which interest was allowed before the Act,* as, for example, suits for 
contribution, where it has always been allowed, unless plaintiff has slept over his 
rights.* It creates no right to interest which could be made the subject-matter 
of a suit. Hut in Bommaranse v. Rangasamy^ it was held the Act was 
retrospective in its operation and authorised the allowance of interest, although 
it was not provided for in the bond. The interest is given under this Act by way 
of damages on the ground that a debtor has wrongfully refused to pay.* It is 
doubtful if it gives power to allow compound interest.^ 

The Act extends to debts of sums certain, but not to unascertained 
balances, not to debts contingent as to amount and time of becoming due,’^ 
nor where the parties have regulated the amount of interest by contract, for then 
interest is as much payable as the principal^* but it applies to cases In which 
the date is made certain with refeience to a certain time or event, the date of 
which can be ascertained afterwards, and it does not require that Ihe day of pay- 
ment should be mentioned in the instrument.^* 


' Kameswar Koor v. Mahomed Mehdi Hosmein, (1899) 20 Oalo., 89 ; Bakar Sajjad 
V. Udit Narain, (1899) 2l All., 301 ; noe also Cummeroial Bank of India v. 
Ateendrulayya, (1900) 23 Mad., 037. (F. B.). 

* Vithoba w, Vigneswar, (1895) 22 Bom., 107 ; Rama Reddi r. Appaji Reddi. 

(1895) 18 Mari., 248 ; Kristna Reddi v. Varadarajulu Reddi, (1895) 18 Mad., 
888, note« 

*^ikhi Ram V. Shoo Parshan, (1896) 18 All., 310; Bada Bibi v, Sami Fillai, 
(1895) 18 Mod., 257. 

* Nwindra e. Khadim Hussain, (1895) 17 AIL, 581. 

* (fflam Ahmed Shah e. Keharyloll, Marsh., 239. ^ 

* Bistoo Chunder «. Nithore Monee, (1873) 19 W. R., 98; Nullit Biswas v. 

Frosnnno Moyee, (1872) 17 W. R., 179. 

^ Bommarauze r. Rangasaroy (1849-57) 6 Hoo. I. A., 282. 

* Raj Narain v. Universal Life Assurauce Go , (1881) 7 Gain., 594. 

* Marshall «. Beugal Spinning Co., (1890-7) 1 Calo. W. N., 219. . <1^ 

Hill e. South Staffordshire Railway Co., L. R., (1874) 18 Bq., 154, 

1 1 Jttggomohun Ghose v, Maniokohund, (1857*60) 7 Moa I. A., 2dA. 

** Bunwaree Lall v. Moheshnr Singh, Marsh, 544. 

** Duncombe « The Brighton Club and Norfolk Hotel Oo., JL B., 10 Q. B. 

371 ; followed in London, Chatham and Dover Ry. o. South Eastern Ry„ 
(1892) 1 Ch., 141 ; see also Surja Narain v. Pratap Narain, (1899) 90 Oalo., 

056 ; though, on the other hand, it has been held net to cover a note payable 
on demand— Bank of Hindustan and China v# Wilson, (1868) 1 B. C Rn 
0. C., 41. ▼ 
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A summons is a demand within the section^ and where no previous 
AM been made, interest can only be given from the date of the suit* 
and then the amount is withi|^ the discretion of the Judge * 

bterest when reasonable.*— Interest has been allowed when the plaintiff 
has been opposed in following a sum in execution or deprived of money 
actually making interest ;* to a mortgagee on account of putni rents paid by 
him from a mortgagee retaining possession after payment r and on the surplus 
proceeds in bis hands when he has sold under a power of sale* but not from an 
agent retaining money not demanded.* Interest has been allowed op rents 
exacted coptiacy tp p decree on money ordoted to be deposited and no dsp«4t 
trofo Ibe dSjfo pjfdffder on the inteiest of Government bromissofy*notali 
improperly retsidod and even If no mention Is made of interest in the doeti- 
|wt if the parties have treated the same as beating interest, the party whp 
has paid it may be estopped from denying it is due.^* On the other hapd« if A 
uereon is entitled to interest under a decreei he does not lose it by agreeing dp 
.Mne payment in injitetieeats and where there was an agreement to pay 
l| f per cent, and A subsequently verbify agreed to give 6 per isetiC| ana 
bOmdtarity debited hiiuMf at 8 per cent, instead of s? it was held 8 p8f cent 
could not be enforcedi as the agreement was a iwndbrn 

An offer of part- payment will not slop inieiesi’® nor will 
a payment into Court by way of security until fin.il decision, which cannot be 
withdrawn by the plaintin nor will a tender of a portion without payment into 
Court.'® 

Interpretntion, -A note of hand promised repayment with interest at $ per 
cent, without either stating whether it was per mensem or per annum ; held^ the 
ambiguity might be explained by previous transactions between the parties and 
by custom.'® 


> Alison, ea: par/e, L. R, (1872 3) 16 £q., 394 

* Patsahee Dobain v. Hurdeo Naraio, (1870) 24 W. R., 457 ; Sarendra Kumar v. 

Kunja Behary, (1000) 27 Galo., 814 ; 4 Calo. W. N., 818 ; Kamalammal s. 
Peeru Meera, (1897) 20 Mad., 481 ; see also Abdool Kureem «. Meah Jan, 
(1866) 6 W. R, 288. 

^ Mangniram v. Dhowtal, (1886) 12 Calo., 569, and see **Arnsa SdW,*’ p. 158, supns. 

* Parbutty Chum Soor s. Promothonafch Ghose, W. R, (1864) p. 174. 

* Hiller s. Barlow, (1871-2) 14 Moo. I. A., 233. 

* Brojonauth Singh e. Bhagobutty Dossoe, (1864) 1 W. K , 133. 

' Esree Singh v. Sheo Sahoy, 6. D., N. W., (1864) p. 438. 

* Abdul Rahman u. Noor Mahomed, (1892) 16 Bom., 141. 

® Turner V. Burkioshaw, (1866-7) L. R, 2 Ch., App., 488. 

Tara Monee v, Aaokintoeh, (1868) 6 W. R., 272. 

Ramdass v» Prosunuo Hoyee, (1871) 16 W, R., 297. 

Taruoknath Mookerjee v. Oouree Churn, (1865) 3 W. R„ 147. 

Ounga Phul v. Gopal Oopadhya, (1864) 1 W. R, 186. 

Htihanund Mojoomdar v, Purtap Chunder, (1866) 6 W. R., Mis., 121. 

IS Ottthriov. luster, (1866-7) 11 Hoa I. A., 129; 6 IV. R, P. C., 50. But see 
Sheo Cfolam v. Boni Promd, (1879) 4 C. L. R., 

I® Kunhya Singh ti. Tooydun Singh, (1867) 7 W. R, 2a 

Barrow’soase, L. R, 4 (!%., App., 784; for the present law, see Order XXIV, 
rr. 1*4. 

'® Abdul Rahman v. Koor Mahomed, (1802) 16 Bom., 141 ; Chunder Kant «. 
Judoo Nath, (1677-8) 1 C. L. R, 47a As to what is a suffloient tender to atim 
interest after decree, see Administrator-General v. Mirsa Ahmed, (1868)9 
dale., 88. and Jsgat v. Nahagapat, (1907) 6 Calo. L. J., 270. 

Mahomed Sumsooddeen e. Abdool Huq, W. R, (1864) p. 870. 

11 
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A contract by a tenant holding under a permanent mf^karafi lease to pay 
interest on the arrears of rent at a higher rate than 1 2 per cent is enforceable in 
law.^ In a suit in which a decree is given for arrears of rent at an enhanced 
rate, interest is to be allowed from the time that the* rent becomes due.* 

Rent — ^The purchaser of a tenure sold in execution of a decree for arrears 
of rent is not liable to pay interest at the rate stated in the kaMiat executed by 
the defaulting tenant, but at the rate mentioned in s. 67 of the Bengal Tenancy 
Act* By law. Act VI 11 of 1885, arrears of rent were liable to interest at 12 per 
cent from the end of the year, and the rate has been changed to p. c. by Act 
1 of 1907, Sec. 67. The right to interest is not lost by not claiming it for 
broken periods or for a series of years.* 

Interest disallowed, — Interest has not been allowed on a bond specially 
registered ; unless it expresdy states that it carries interest after the due date, it 
is to be enforced as a decree .* nor can it be realised from a defaulting purchas- 
er under the former Code on the difference between the first and second pur- 
chase-moneys nor i 4 it allow 'd on money deposited, under a decree subse- 
quently reversed, where the suit is not improper or vexatious.* 

Interest specified in the rules of a comp my registered under Act X of 1866, 
but not contracted by the borrower ;* or interest when offered for payment into 
Court or when the decretal amount had been deposited in Court, which 
accepted and retained it as a payment on account, was not allowed ; but the 
decree-holder should have notice of the deposit.^ * 

Oourt-fee duty. — Mo additional Court-fee is required on account of the 
claim for interest until payment. It stands on the same footing as future mesne 
profits.^* 


Costs. 

36. (i) Subject to such conditions and limitations as 
may be prescribed, and to the provisions 
of any law for the time being , in force, 
the costs of and incident to all suits shall be in the discretion 
of the Court, and the Court shnll have full power to deter- 
mine by whom or out of what property and to what extent 

^ Matungini r. Makrura, (1900-1) 5 Calc. W. N., 438, uvarruling Baaanta Cocmar 
V. Promoth Nath, (1899) 20 Calc , 130 ; 3 Calc. W. N , 36. 

* Ahsaiioollah v. Kajee Aftabooddocu, (1879) 4 Calc., 594 ; Doyamoyae v. 

Bholanath, B. L K., Sup Vol., 602 ; but see coalra^Raj Mohan v. Anund 
Chunder, (1868) 10 W. R , 166. 

* Alima. Satis Chandra, (1897) 24 Calc., 37; Kali Nath v. Trailokhya, (1899) 

26 Calc., 315; 3 Calc. W. N., 104: see also Administrator-General of 
Bengal a. Asraf Ali, (1001) 28 Calc , 227, and Ali Mamud v. Bhagabati 
Debya, (1897-8) 2 Calc. W. N., 626. 

^ Rutty Kant Bose v. Gungadhur Biswas, (1802-4) W. R.., F. B., 13. 

* Johoory Lall v. Ballab Lall, (1880) 6 Calc., 102. 

* Kallooram v. Doorganath, (1868) 10 W. R., 176. 

^ Soorj Uaksh a. Sreekishen, ( 1888) 9 W. R., 600. 

* Ashruffunniasa v. Khatium Jaun, (1866) 6 W. R., 285. 

* Tipperah Loan Office v, Gour Chandra, (1878) 2 C. L. R., 340. 

Gudi Jana Kayya v. Garuda Reddi, (1862-3) 1 Mad. H.O., 124. 

^ ^ Paras Nath a, Kisto Mohan, (1860) 8 B. L. R., App. 105. 

Kalee Dass v, Puran Koomaree, (1871) 10 W. R., 304. 

Vithal Hari v. Govind Vasudeo, (1893) 17 Bom., 41. 
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such 'costs are to be paid, and to give all necessary directions ^ 
for the purposes aforesaid. The fact that the Court has no 
jurisdiction to try the suit shall be no bur to the exercise 
of such powers. 

( 2 ) Where the Court directs that any costs shall not 
follow the event, the Court shall state its reasons in writing; 

(d) The Court may give interest on costs at any rate 
not exceeding six per cent, per annum, and such interest 
shall be adde4 to the costs and shall be recoverable as such. 


This section applies to H. C. 

In this Section the provisions of sections 218-222 of Act XIV of 1882 and 
of sect 5 Judicature Act, 1890, have been consolidated. 

Such conditions and limitations as may be prescribed eto.— That 
is by any separate legislative enactment or by the Rules made and to be made in 
pursuance of Part X hereof. The Rule Committees of the High Courts have 
power under that part to make rules for any matters relating to procedure, and 
examples of rules dealing with the apportionment of Costs are to be found in 
O. XXXI II, r. r6 (pauper costs) ; O. XI, r. 3 (interrogatories) and O. XI 1, r. 19 
(admissions,'. For other rules made in England under the Judicature Acts and 
dealing expressly with costs see O. XIV, r. 9, O. XVI, r. 54, O. XXII, rr. 7 and 8 
and Onfer LXV, 

In the discretion of the Oourt.— These words are taken from the English 
Act and replace the phrase “ any manner as the Court thinks fit.” 

The discretion is very wide. A Court may order the costs to be paid by 
the parties in definite proportions or order one party to pajr another a fixed sum 
in lieu of taxed costs, ^ and may even make a successful plaintiff pay the whole 
costs of the losing side.^ 

The question whether costs are awarded under some general rule or on the 
other hand in the exercise of a discretion on particular facts is important, since 
no appeal lies in the latter case except by special leave obtained from the 
Appellate Court. ^ 

Appeal for costs , Act XIV of 1882, an appeal for costs lay only where 
a matter of principle was involved * So, if the orders appealable as affecting 
the jurisdiction of the Court or the merits of the case, an appeal lay from that 


^ Willmoit V, Barber, (1861) 17 C. D., at p. 774 ; Mayor of Bradford v. Fiokles, 
(1894) 8 Ch. 58. 

• Harris v, Petheriok, (1878-9) 4 Q. B. D., 611. Fane v. Fane, (1879-80) 18 C. D., 
9^, see Annual Praotico, (1908) 1. 906. 

■ Bee Section 96 (3) post, and of. Judicature Act 1873, sect 49. In England, an 
order as to costs will not be overruled unless the discretion has been exer- 
cised on a wrong principle or on a mistake as to facts, Ke Gilbert, (1885) 28 
O. D., 549, or where the judge has decided on grounds not open to him. Civil 
Service Society v, G. S. Navigation 0>., (1903) 2 K. B., 706, followed King v. 
Gilla^ (1905) 2 Ch 7, and the Court of appeal will assume that the judge 
has exercised his discretion unless satisfied that he has not done so, Bew e. 
Bew, (1899) 2 Ch. 467. ^ Ann. PracS. C908) ii, 511. Where the Judge has 
notexercis^ his discretion or has exercised it on grounds nqt. open to him 
an appeal lies in England without leave. Civil Service Society v. G. fi. N. 
Co., aupra. See notes to section 96, post, 

« Secretary of State u, Marjum Hosein, (1885) ll Calo., 859 ; Moshingan v. 
Mosan, (1886) 12 Calc., 27l ; Bunwsri v. Drup Nath, (18M) 12 Gale., 170. 
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part of the order which related to costa even though that potctoir of the 
appeal not referring to costa had been abandoned at the hearing^ An ap* 
peal lay from an erroneous order as to costs made under a mis^prebention as to 
fact and law.* These cases are very much in a line with the English decisions 
raerred to in note (3), p. 163 o#i/r, and may be taken as guides under this Code. 
See section 96 post 

.. The discretion as to costs, although wide, is a 

judicial discretion, and must be exercised on fixed principles, and where a 
party successfully enforces a legal right and in no way misconducts himself, he 
IS entitled to costs as of right,^ and the Privy Council has laid down as a rule 
for the exercise of this discretion that a successful appellant is entitled to his 
costs.' 

The following cases in the Courts in India afford useful examples for the 
exercise of the discretion as to costs <— 

Costs given,^A person wrongly made a party should get his costs,' and 
so should a party who has not opposed plaintiffs’ claim, ^ or disclaims,' or has 
no interest in the suit, and has unnecessarily been made a party,' and would 
have suffered some injury if he had not appeared.^' And if a person is entitled 
to costs, he should not lose them on account of the mode in which counsel 
argues the case, or because counsel may claim more than he is entitled .ta^^ 
The admission of a defendant before suit that the money sued for is due to the 
plaintiff, is not a ground for depriving plaintiff of his costs.^' In a suit for 
damag^es for breach of contract and for recovery of earnest money, defen^nt 
was directed to pay costs of the suit, as she did not pay the earnest money 
into Court or formally tender it.^' The Government obtained their costs in the 
first Court ; the opposite party appealed, not making the Government a respon- 
dent On appeal, the decree of the first Court was reversed. Neldt that the 
Government not having been made a party to the appeal, were entitled to recover 
Ibeir costs in the first Court.*' In a suit on a bond which stipulated for in- 
terest at two different rates, the defendant tendered what he considered sufficient 
compensation to the plaintiff before suit and claimed exemption from payment 
of interest and costs. Held^ that as the defendant had not tendered the amount 
stipulated for in the bond, the plaintiff was entitled to his costs.^' 


> Balkissen Pass V. Luohmeeput, (188^) 8 ChIc., 91 ; and see Kamat v. Kamat, 
(1884) 8 Bom., 368 ; Can'alho v. Nurbihi, (1884) 3 202. 

■ Vasudev v, Bhavan, (1892) 16 Bom., 241 ; sec Huxley v. West London, Rv. . 
(1886) 17 Q. B. D., 373 ; 14 App, Ca«., 26. ^ ’ 

» Ranohordas e. Bai Kaai, (1882) 16 Bom., 676 ; Khuslial e. Punamohaud, (1898) 
22 Bom., 164 ; aridhari Lai Roy e. BunUar, (1862-7) B. L. R., Sup. vol, 496 : 
0 W. K., 187 : Douoettv, Wise, (1864) 1 W, R., 322; Oomaohum o. Qridi 
Chunder, (1876) 26 W. R., 22. 


‘ Ckwper v. WhitUMham (1880) 15 C. D. 601, Civil Servioe CJo-op Society *. 
General Steam Navigation Co. (1003) 2 K. B. 760, and oaset dtad in Ann 
Prao. (1908) ; O. 66 r. 1. 

• Wilson, in re, 1 C. D., 113. Kali Krishna v. Secretary of SUte, L. R. (1887.8) 15 
I. A. 186 ; 16 1. A. 173. 


• Bishen Dayol v. Bank of Upper India, (1891 J 13 All., p. 295. 

’ Oovemmont v, Sanoola, (1866) 8 W. R , 23. 

• Shunt Bhuksh e. Nund Ram, (1860) ll W. R., 48. 

• Colleotor of Dacca v. Kumala Kant Mookerjee, (1865) 2 W. R., 88, 
*' Oolleotor of 24 Perguunahs v. Wilkinson, (1869) 12 W. B., 444. 

Moet V. Pickering, (1878) 8 C. D., 872. 

*> Kuppuswaini u. Zamindar of Kalahasti, (1904) 27 Mad., 841. 
Pitambar v. Oasaibai, (1887) 11 Bom., 272. 

Government v. Lslji Saha, (1868) 1 B. L. R. 8.'N. xxiii. 

*■ Vengideswara v. Ohatu Aoheu, (1878-81) 8 Mad., 224. 
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A Mitioner who had failed in his appHcatioo on all points except the reoKN^ 
val of the ^ardian was held entitled to nis costs up to and Including the order 
removing the guardian, at he was taken to have acted so far for the benefit H 
the minor. ^ 

Paymeni into Chirr/--On the original side of the High Court when defend*- 
ant pays into, and plaintiff draws money out of Court, the latter is entitled to 
costs incurred before the money was paid in.* Where a defendant deposits 
rent in Court under 8.61 of the Bengal Tenancy Act. (VIII of 1885), a®djs 
found not to blame for the litigation, he is entitled to bis costs.* 

Qonend rule.*— The general rule is that, if a plaintiff recovers a less amount 
than he claimed in his plaint, his costs should be apportioned according 
to the amount ^recovered, and not to the sum claimea,^ unless it appears 
that the plaintiff would be deprived of the benefit of the decree by reason of 
his bejn)^ made liable to the defendant for more than he would himself recover* 
but this IS not an invariable rule ; and if a plaintiff mainly succeeds in his claim 
and it is im honest one, he may be allowed full costs.* If a defendant lucceeds 
ho is entitled to his costs but not against persons made parties without their 
consent in the appellate stage, simply because they encouraged the plaintiff to 
bring the suit.* 

^ No But a party will not get costs, if by his conduct he has induced 

plaintiff to sue him ;* or does not raise the defence on which he succeeds till 
special appeal or does not raise the plea of res iudiccUa until after all the 
evidence had been taken. Where a party has acted with malice ao^ malevo- 
lence, costs will not be allowed Anu in a suit where plaintiff, after prolonged 
and harassing litigation, only obtained nominal damages, it was declared that the 
rule of proportion should not be followed > * Persons interested on behalf of 
whom a suit is brought under s. 30, (O. i ; r. 8) but not joining or joined as par- 
ties, should not be made to pay costs.^* When an auction-purchaser delayed in 
applying for a refund of the purchase money, on the setting aside of the sale, 
it was held that he should not be allowed any costs. 

An applicant for letters of administration to the estate of a widow, having 
concealed the existence ot claims, of which he was aware, was ordered to pay 
the costs of the applications and of the caveats entered by some of the relatives 
of the deceased husband of the widow.^* 

^ Faksruddin Mahomed, in the matter of, (1899) 26 Calc., 1S8. 

* Ardesir Limji v. Sorabji, (1862-5) 1 Bom. H. C., 70. 

* Stalkartt v. Guru Dai, (1894) 21 Calc., 680. 

« Mudhun Mohnn v. Gokul, (1863-6) 10 Moo. 1. A., 563 ; Vein Pillai v. GhoM 
Mahamed, (1894) 17 Mad., 296 ; see also Bykuntnath v. Moheisuree, (1865) 4 
W. R., Mis., 9. 

* Baru Ghunder v. Mariott, (1871) 15 W. R. 465. 

* Sheo Dyal Tewaree v. Bishonath, (186879 W. R , 61 ; Shib Penhad v. Gnim 

Monee, (1871) 16 W. R ,291 ; but see Heera RAm v. Ashruf All, (1868) 9 W. H.« 
103 : and Harender Kishore v. Administrator-General of Bengal, (1886) 12 
Oalo., 357. 

' Monohur v. Romanath Law, (1878) 3 Galo., 484. 

* Watson ft Go. v. Hurgobind. (1874) 22 W. R., 85. 

> Breenath v. Goluok, (1871) 15 W. R., 348. 

Nobeen Kiahen v. Shib Perahad, (1867) 7 W. R., 40a 

Run Bahadoor v, Lucho Koer, (1881) 6 Gale., 406 ; and tee Ankhil Chnader 
V. Moheenee Mohan, (1879) 4 G. L. R., 491. 

' ■ Kalee Perahad v. Ram Pershad, (1872) 18 W, R., 14. 

Moseehua v. Munoorun, (1875) 24 W. R., 69. 

Sajedur Raj e. Baidya Nath Deb, (1896) 1 Galo. W. N., 05. 

Girdhari v. Bital PiMad, (1889) 11 All., 872. 

Jaikisandas v. Harkisen Das, (1878) 2 Bom., 9. 
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Coats are not allowed where the forties contend for much more than they 
are entitled or the appellant has failed in part of his appeal,* or has usod 
forged documents ;* nor are the costs incurred by the introduction of irrelevant 
matter given nor should the respondent, if he has been guilty of fraud, 
get costs.* And where on appeal the decision appealed from was upheld on 
difTerent ffrounds from those relied on by the lower Coutt, the appeal was dis- 
missed without costs.* 

Where in a suit for an dtcount, the defendant (agent), falsely dented his 
fiduciary ^sition, he was ordered to pay the whole coats without regard to 
the result of the account.^ 

Subject to the conditions and limitations aforesaid, see O. XI, r. 3 and 
O. XXIV. r. 4. 

Full power to give.— Sections 123 and 379 old code. Where under a ^ 
fhortgage security the mortgagor is not personally liable for the principal and 
interest, he may still be made personally liable for costs.* In a suit brought by 
the plaintiffs against defendants to restrain him from obstructing the plaintiffs' 
ancient windows and for damages, the defendants paid Rs. 200 into Court. The 
Court found the plaintiffs’ windows to be ancient and the damages paid insufficient 
It, therefore, ordered the defendant to pay all plaintiffs' costs up to the date of the 
payment of the Rs. 200 and three-fourths of their subsequent costs, while the 
plaintiffs were to pay one-fourth of the defendants' subsequent costs. The 
defendants appealed. J/eMy that the Court had full discretion to apportion the 
costs and^ the appellate Court would not interfere.* 

By whom to be paid. — A Court is bound to decide by which of the 
parties costs shall be borne ; it cannot declare that they shall be borne by the 
unsuccessful party in a suit to be subsequently instituted.^* In a suit brought 
against several parties, some admitted the debt and partnership, but others 
denied them ; the defendants who disputed the claim, should pay the costs 
of those who admitted it.^^ 

The decree muse direct by whom and in what proportion the costs should be 

S aid. Any omission to do so is not a mere clerical error and must be reciiiied 
y review.^* 


' Ram Kumar v. Kali Kumar, (188.5-6) L. R., 13 I. A., 116 ; (1887) 14 CaIo., 99. 

■ Rajrup Koer v. Abul HosBoin, (1879-80) L. R., 71. A., 240 ; 6 Calo., 394. 

^ Rodeshwar v. Manroop, (1883-6) L. R., 13 1. A., 31. 

* Bishenmun Singh v. Land Mortgage Bank (1884-3) L. R., 12 I. A., 7 ; 11 Calo., 

244 ; Rajah of Pittapiir v. Kajab Row Buohi, (1884-6) L. R., 12 J. A., 22. 

■ Bhubanoahwri v. Niloomul (1884-6) L. R., 12 I. A. 137 ; 12 Calc., 18. 

« Fisoher v. Kamala Naioker (1869-61) 8 Moo. I. A., 170 ; 3 W. H., P.jU, 88. 
See alBo Murluiijoy Cliuokerbut^ v, Coekraiie (1863-8) 10 Moo. 1. A. 229. 

^ Hurrinath v. Kiuahua Kumar (1887) 14 Calo., 147. 

■ RutuoBBur Sein v. JuBuda, (1887) J4 Calo., 186 ; Damodar Das v. Budh Kuar, 

(1888) 10 All., 170. 

* Luxumon Nana Pintil v. Moroba Ram CriBhna, (1897) 21 Bom., '602. 

Koshoo Chundor e. Bungaheo Buddun, (1876) 23 W. R., 80. Only parties oan 
be made liable under Act XI V of 1882 and thia rule will no doubt hold good 
under this seotioii. Witnesaea cannot get eoats of appearing by oounsel, Brown 
A Co., in re, (1887) 14 t;alc., 210 ; Jointee Chundor v. Anundo Loll, (1870) 14 
W. R., 0. A., 1 ; Bevifl e. Turner, (1883) 7 Bom., 486 ; Bamnidhy v. Ojo^hya 
Ham, (1873) 11 B. L. R. App., 37 ; nee also Prankumari v. Abinosh, (1871)9 
B. L. H., 210. But see Brotherton v. Metropolitan Rly., (1894) 1 Q. B. 6()6. 

Juggnt Chunder V. Rf)op Chund, (1881) 6 Calo., 811. See also Ram Chunder 
V. Manik Chundor, (1881) 7 Calo. 

Ram Sahay v. Rookhoo, (1871) 16 W. R., 414, provided the applioant has not 
delayed too long, Bay 3} years— Oodoy Tara v, Jonah Ali, (1872) 17 W. R., 
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^ Adminisfration The English rule it that trustees and executors am 

entitled to their costs out of the estate so long as they have not been guilty of 
misconduct, and until such misconduct has b^n shewn it does not lie within the 
discretion of the Court to deprive them of their costs.^ But .where they act 
improperly or unreasonably, the Court may refuse to order payment of their 
costs out of the trust funds.* The same principle seems to have been followed 
in India under Act XlV of 1883 in administration and similir suits relating to the 
^ disposal of a general fund or estate 

Construction of will, —in suits to determine the construction of a will, when 
a reasonable doubt exists at to the meaning of the bequest or devise, costs are 
usually paid out of the residuary personal estate ; * not so, when the construction 
of the will is not so difficult as to require the assistance of the Court ; ^ or when 
the plaintiflf sued to oust a person ftom possession of property and took the risk 
as to whether the Court would take his view of the construction of a will.* 

Official Ltquidalur. — An unsuccessful application by an official liquidator to 
place certain shareholders in the list of contnbucories having been bona fide 
inade in the liquidation of the company, the Court ordered that the costs of each 
side should be paid as a first charge out of the estate.* 

The Offirial Assignee in entitled to his costs of appearing in an appeal 
against an order of adjudication.^ 

/’af'/f/zoif. — The costs of a suit for partition as Mrell as for effecting partition 
should be borne by each party.* 

Probate, — The executor of a will had obtained probate thereof, when the 
executor of a subsequent and inconsistent will applied for, and obtained probate 
of the second will : heUi.^ that the executors of both wills were entitled to their 
costs to Le paid out of the estate : so far as the costs would not be covered by 
the estate, each party must bear his own costs.* The appellant cited the 
respondent, the executor of a will, to prove his testator’s will. The division 
Court ordered the respondent to lodge the will in Court and take out probate, 
but directed that the applicant should pay half the costs. On appeal, held that 
the fund piimarily liable to the costs of probate was the residuary estate and 
part of the residuary estate being as yet undistributed, it should in the first 
instance be applied to this purpose, and after that the appellant and respondent 
should contribute in equal shares.^* The High Court has full power to make an 


1 See Re Love (1885) 29 C. D.. 348. Anu. Prac. (1908) 923. Re Jones, (1897) 
2 Ch. 190< 

* The words ** no order os to oosts ” have boon held suffioiont so disentitle a 

trustee to retain his oosts out of the estate ; Re Hodgkinsuii (1895) 2 Ch 190. 
See also, Ro, Weall 3*2 Ch D. 674. Re, Chapman 72. L. T. 66. Maokertioh v. 
Roboiro (1885) 11 Cain., 628. 

■^Wilkinson 2. Lindgroii, (1S69'70) L. R., 5 Ch. App., 570 ; 1 Kristoromoni 
V. Narendra Krishna, (1888 Oi L. R , 16 1. A , 29, p. 43 ; J6ICalo., 363 ; 
Taraohurn V. Suresh Chunder, (1888-0) L. R. 16 i. A. 166, p. 174; 17 Cido., 
123 : Indar Kunwar v. Jaipal Kunwar (1888) 16 Calo , 725. 

^ Narayani Dasi v. Administrator-General of Bengal, (1804) 21 (3alo., 688. 

* Ramjewan Lai v. Dul Koor, (1897) 24 Calo , 412 ; Consent order— Efieot of, on 

ousts — Malohus v. Broughton, (1886) 13 Calo., 103. 

* West Hopetown Tea Company, (1889) 11 All., 349. 

* Haroon Mahomod, in the matter of, (1890) 14 Bom., 189. « 

Administrator General. — Amir Jan v. Rivott-Caruao, (1886) 10 Bom., 350. 

Oovemmont Solioitor. — See Azimulla v, Seoretary of State, (1892) 15 Mad., 460 l 
M ahammad Alimullah v. Seoretary of State, (1894) 17 Mad., 162. 

* Bamasundari v, 0. Jardine Skinner &. Co., (1860) 3 B. L. R., Appb, 120 ; 12 W. 

R., 160. 

* Tacamoni Dasi, in the goods of, (1898) 25 Calo., 653. See also Beohar Akha n 

DeOmz, (1895) 19 Bom., 770. 

Dayabhai v. Damodar Das, (1807) 21 Bom., 75, 
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onder.for the an^rding of ootts in lower Courts in a pioceedliif fbr iwte l topof 
a '.probate^ and the costa should be assessed as in a mtscellaneoiit proceeding.^ f 

Defendant in a redemption suit should get his costit iktd^s he ' 
has refusea the amount tendere<^ or misconducted himself in Ihe eoorse of the 
sult,^ as between attorney and client.* 

Representative.^Kxi estate, and not the manager thereof, is liable fsr the ^ 
costs of a suit instituted in perfect good faith for the benefit of the property* but 
where the widow of a deceased proprietor applied for a certificate' under Act XL 
of ' 1858 , and asserted she was in possession of all his property, dbd mentioned as 
among her property a certain pergunnah, it was held that she roost pay the costs 
of ‘a party who could object to her taking out a certificate for that pergunnah. 
although she had not asked for a certificate for it.* A rail for contribution will 
lie where one has paid more than his share of costs on a joint decree/ 

Trustees^ 6 ^^.— Trustees, executors and administrators are entitled to thei# 
costs out of, or charged upon, the estate, except in cases of vexatious conduct or 
where by their neglect or misconduct, they have occasioned the institution of 
the suit* and when a trustee acts unreasonably in delaying to join in a 
conveyance, he is liable to pay the costs of a suit brought against him for the 
purpose of compelling him to do his duty.* 

Divorce»^^ks to the person who should bear the costs in suits for judicial 
separation and divorce cases, see/* In a suit for a divorce instituted by a husband 
against his wife, the Court has a discretion to make the husband p^ the wife's 
costs already incurred, and to give security for her future costs.^* The English 
law which makes the husband in divorce proceedings liable firima faeU for the 
wife's costs, except when she is possessed of sufficient separate property, does 
not apply to divorce proceeding between Mahomedans.^* In a case in which 
a husoAnd obtained an order for dissolution of marriage and costs but no 
damages were asked for against the co-respondent, costs were given against him 
as between attorney and client^* 

Follow the event.— This means follow the result of the decision.** And 
if the act of defendant is wrong and there is no fund out of which the plaintiff 
can receive costs, the defendant should not be excused from payment.** The word 
event ” may be read distributively and the costs of particular issues should be 
given to the party who has succeeded on them, while the general costs of the 
suit follow the judgmgpt.** 


^ Frotap Chandra e. Kali Bhanjan, (1899-1900) 4 Calo. W. N., 60(X 

* Garabini Dasai v. Protap Chandra 8haha, (1899-1900) 4 Calo. W; K., 002. 

* Dhondo v. Balkrishna, (1884) 8 Bom., 190. 


* Obhoy Cliurn v. Df^bondro Nath, (1881) 8 C. L. Bb, 487. 

* Bam Kishare v. Luokhee Dabea, (1804) 1 W. R., Mis., 1 ; oontra— Poi^ley’s 

Trustee v. Whetbam, (1880) 28 0. D., SB, p. 41. ^ 

* Peda Hosiein v. Khajoorunnissa, (1868) 0 W. R., 409. 

* Kisto Coomar v, Anund Moyoe (1867) 7 W. R., 800. 

* Simpson v. Batliurst, Ij. K., 0 Ch, App.. 193 ; Chonnell, in rs, (1878) 8 C. D. 492 ; 

Wainwright ear parte, (1881-2) 19 CL D., 140, oit^ in (VK^saly's 0, P. 
Code. 0th Ed. 

* Maokertioh v, Robciro, (1880) 11 Calo., 628. 


>0 Fowlov. Fowle, (1879) 4 Calo., 260 but see Natali e. Natali, (1886) 0 Mad., 
12 ; Proby v.,,Proby, (1880) 0 Calo., 307 ; Thomson v, Thonwon, (1887) 14 
Calo., 080. 

' ' Mayhew v. Mayhew, (1895) 19 Bom., 293. 

A. V. B., (1897) 21 Bom., 77. 

Outhwaite v. Outhwaite, (1901) 28 Calo., 84. 

^ ♦ Garnett v. Bradley, (1877-8) 3 App. Cas., 044 ; sea Lund e. Campbell, (1894-0) 
14 Q B. D., 821 ; Hawke o. Brear, (1884-0) 14 Q. B. D., 941. 


Upmanii v. Forester, (1888) 24 C.fiD., 231. 

Landv. Ceaipbell, (1884-0) 14 Q. B. D., 821 } Abbott v. 
Q. B. D., 648. Myers «. Defries (1879-80) 0 Ex. D., 19^ 


Andrews, (1881-2)9 
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A iuit wti dismissed in the first Court as beyond jurisdiction. On appeal 
tins decision was reversed and the pUint returned : heldy defendant was entitled 
lo his costs in appeal to the High Court on that ground.^ If the appeal isdis« 
missed, it is sufficient to deprive the respondent of his costs that the appeal wai 
dismissed on a preliminary objection of which the appellant had not notice.* If s 
party substantially succeeds, he is entitled to his costs, though he may not havi 

S it the precise form of relief ho wanted.* Costs of an appeal may be allowed^ 
ough costs in the original case may follow the event.^ 

€oxts the These words do not mean that costs will follow the event, 

but that those costs remain to be dealt with by the Court at the hearing.* 

Oontn ; how osloulated.- Where a case was remanded from the High 
Court with orders allowing plaintiff to amend on payment of all costs of the two 
first hearings, it was held that this order included the stamp for the plaint* 

Pleader* s feet* — Pleader’s fees must be calculated according to the rules, irrea* ^ 
pAtive of any private arrangement between pleader and client.* 

Other rnj/r.-<«The amount is calculated on what the plaintiff claims from the 
defendant,* and when a suit contains several distinct claims against separate 
defendants, the amount of costs to be allowed to each depends on the claim against 
him,* but the rules do not provide for the case of persons having separate inter- 
ests made defendants in order to perfect their title and consent to a decree, and 
the Court should only allow them a sum sufficient to cover the costs of their 
appearance.** Where there is no rule as to costs and no express agreement, a 
pleader is only entitled to reasonable remuneration for his work and labour.** 

The costs which a defeated plaintiff should be required to pay are those 
necessarily incurred by the successful party : costs cannot be deemed necessary, 
if by reasonable diligence on the part of the defendant or his pleader the expend- 
iture of them could have been avoided.** 

One trustee of a charitable trust can have the bills for the costs of a suit 
relating thereto taxed, and the High Court has jurisdiction to order taxation.** 

Separate costs.— Where the interests of the parties are separate and 
distinct, separate costs should be allowed to each,** thus, where one defendant 
pleaded that he had nothing to do with the property sued for and proved it 
conducting his defence by a separate pleader, he was allowed his costs,** and if 

^ Moshingan v. Mozari, (1886) 12 Calo , 271. 

* Imbiaz Bano v. Latafatunnisaa, (1889) 11 All., 328. 

* Ghanasham v. Moroba/'(1894) 18 Bom., 474. 

^ Mohendro Chandra Oanguli v. Ashubosh Ganguli, (1893) 20 Calc., 762. 

* Templeton v. Laurie, (1901) 25 Bom., 230. 

* ^adhub Chunder e. Ram Loohun, (1870) 14 W. R., 143. 

Attorney and client, — For taxation of costs between attorn^ and client, see 
Ram l>oyal v. Ram Deo, (1900) 27 Calo., 269 : 4 G. W. M , 208 ; Basanta- 
Kumar v. Kusnm Kumar, (1900) 4. Calo. W. N., 767 ; Jswar Chandra v. 
Iswar Chandra, (1871) 9 B. L. R., App., 19 ; Ram Nath v. Hatungiuee, (1873) 
12 B L. B., llO. 

’ Umritonath Jha v. Roghoonaih, (1866) 6 W. R., Mis., 35. And see Ram- 
Chandra v. BhaguUai, (1897; 21 Bom., 42. 

* Kasheenath Seln v. Chunder Bfonee, (1868) 9 W. R., 289. 

• Rooddur Narain Roy v. Coomar Narain, (1870) 13 W. R., 320. 

Ramputty Kooer v. Kalee Churn Singh, (1870) 14 W. R., 94. 

Ameeroonnisaa V. Chapman, (1866) 6 W. H., 108. 

** Seeta Fatta v. Suryudamma, (1895) 18 Mad., 128. 

>• Jijibhoy V. Byramji, (1894) 18 Bom., 189. 

Kossella Koer v, Beharee, (1869) 12 W. R., 70. 

Ram Chunder v. Matty Lall, (1869)11 W. R., 19. 
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the defendants are Zamindar and patnidar, and the suit is for possession of landi^ 
or the defendants have been charged with jointly misappropriating propertyi* 
separate costs should be allowed. 


Not jgtven,^liui where the defence is common to all,* or their interests are the 
same, as if they are joint holders,^ or if they are representatives of a mortgagee,* 
or if they are members of the same family, living in the same place, give the same 
answer, and the suit is for damages an account of their ioint act,* or they are 
co-sharers suing separately on a joint cause of action, and the actions were from 
the first tried together,^ only one set of costs should be awarded. '' 

In appeal.— When an appellate Court decrees an appeal and gives costs of 
its own Court, the costs of the first Court should be included in the decree,* and 
a decree for **usual costs and interest ” means all costs which the successful party 
has incurred from the commencement of the suit until the date of the final decree 
with interest at (now) 6 per cent from the date of decree.* When an appellate 
Court after setting aside the decree of the lower Court, remanded the case and the 
order as to costs provided ** costs will abide the result” — htld^ if the result of the 
remand was entirely in favour of the successful party he was entitled, as a matter of 
course, to the costs in question, even if the decree of the lower Court, after remand 
did not contain any such direction.^* When a decree under which costs have 
been recovered is set aside in appeal, an express order is not needed for a refund 
of the costs with interest. The assignee of a decree who is made a respondent 
in an appeal from it and has taken no steps actively to support it, ought not to 
be ordered to pay costs.^* The power given to a Court to apportion costs as it 
thinks fit, is subject to the controlling power of the appellate Court.^* If grounds 
of appeal which are absolutely untenable are joined witn grounds which are tenable 
in order to bring a case within the rule as to the value authorising an appeal as 
of right, this matter may be considered in regard to the question of costs.^* 

Limitation,— hxi order for costs made in the High Court on appeal is barred 
after three years.'* 


Or/firr.— Under the corresponding section of Act XIV of 1882 it was held 
that an order obtained by an attorney against his clients for costs is a decree or 
order which could be executed under the Code.'* 


' Oobind Nath v. Luchmee Koomaree, (1869) 11 W, R., 86. 

* Nilkanth Surmah v. Soofiela, (1866) 6 W. R., 824, 

* Franoisco De Assis v. Dos Aiijos, (1872) 17 W. R., 118, 

* Brindabun Chunder v. Ram Koomer, (1864) 1 W, R., 189. 

* Shah Mukhnn Lall v. Kissen Sitigh, (1867'0) 12 Moo. 1. A., 167 ; but sea Bhup< 

Singh V, Zainulabdin, (1887) 9 All., 206. 

* Kassee Nath Roy v.Hullodhur, (1865) 2 W. R., 60. 

^ Pearee Mohun v. Mirza Gazee, (1869) 11 W. R., 270. 

* Mohomed e. Rain Kant, (1801) 16 W. R,, 266; the lower Court should exocute 

an order dismisaing an application for leave to appeal to the Privy Council. 
Jogendra v. Wazidunnissa (1007) 34 Calc., 860. 

* Broughton v. PerhUd Seiri, (1873) 19 W. R., 162 ; Madhub Lai v. Noyan Chose, 

(1880) 0 C. L R., 231. 

Fani Bhusan v. Bama Sundari, (1900) 4 Calc. W. N., 343. 

' * Dorab Ally v. Abdool Azeez (1870) 4 Cain., 229 ; Rodger v. Comptoir D'Esoompte 
de Paris, L. R , ( 1869-71 ) 3 P. C., 466 ; Forester v. Seoretary of State, (1877) 
L. R., 4 1. A., 137; (1878) 3 Calc., I6I ; Watkins v. Mohamed Zuhurudin, 
(1806) 1 Calo. W. N., oxnvii. 

'* Ramji Morarji v. Ellis, (1800) 20 Bom., 107. 

Tara Prosuniin v. Satish Chandra, (1900) 4 (Jalo. W. N., 90. 

Hurro Durg-v v. Surut Sundari, (1882) 8 Calo., 332. 

Hurbuns Lall v, Sheo Narain Singh, (1874) 21 W. R., 891, 

** Premji v. Trikumdas, (1898) 17 Bom,, 614- 
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When costi of an interlocutory proceedings have been disposed of the awaid,^^; 
6f general costs of the suit does not interfere with that interlocutory order. ^ 


Suit.— No suit will lie for costs 'where the Court has power to grant them 
in the original proceeding.* 

Defendant cannot sue plaintiff for costs incurred in successfully resisting a 
claim. It is only when the costs are made part of the order that a party can 
enforce their payment, and then only in execution— Referred Case, 3 Mad. H« 
C., 341. 

Iden of aolioitorB.~See Devkabai Jefferson.^ 


Bairs.— A solicitor cannot enforce under a rule of Court his taxed costs 
against an heir or legal representative, Assur v. Ruttonbau^ 


Sale.—K decree drawn up in accordance with s. 88, Act IV of 1882, contain* 
ed the following clause—** It is further ordered rhat the defendant aforesaid do 
pay to the plaintiffs aforesaid the sum of Rs. 876-8, the amount of costs incurred 
by them in this Court.” This was held not to be a direction for the recovery of 
costs personally from the judgment-debtor.* 

The special provisions as to set-off of costs contained in sect 221 
of Act XIV of 1882 have not been reproduced in this section, but the general 
words of para i seem sufficiently wide to give .the Court power in a proper case 
to direct that the costs payable to one party by another shall be set-off against any 
sum admitted or found in the suit to be due from the former to the latter. 

The following decisions are worthy of notice. 

If, ir. consequence of any defect in the judgment or negligence on the part of 
the appellant in not getting the decree properly drawn up, costs have not been 
allowed, no set-offtcan be claimed m execution.* A mortgagor is entitled to set 
off or deduct the amount of costs payable to him against or from the mortgage 
debt payable by him.^ 

ExecuHon,’~-'\^o objection as to the amount of costs allowed in the suit can 
be raised in execution of decree.* Interest ‘on costs cannot be allowed in execu- 
tion, unless it is inserted in the decree.* 


Mamlatdar. — A Mamlatdar has the same power to levy costs decreed by 
the High Court as he has regarding costs decreed in his own Court. 

Interest on Oosts.— The last two lines of this section above have been 
substituted for s. 222 of Act XI V of 1882, which provided that costs with or without 
interest might be charged upon the subject matter of the suit. Persons other than 
parties to the suit were sometimes made liable for costs under that power,^ ^ 


1 Radha Peraad v. Ham Parmeawar, L. R.. (1882-3) 10 1. A., 113 ; 0 Oalo., 797. 

* Mahram Das v. AJudhia, (1886) 8 AIL, 452. Soo also Kabir e. Mahadu, (1878) 

2 Bom., 360. 

■ Devkabai v. Jefferson, (1886) 10 Bom., 248. 

* Assur v. Kuttonbai, (1892) 16 Bom., 152. 

* Maqbul Fatima v. Lalta Prasad, (1898) 20 All., 523. 

* Huro Pershad v. Foolkishoree, (1871) 16 W. R., 308. 

’ Siau V. Bali, (1893) 17 Bom., 32. Set-off.— As to costs in oases of set-off, see 

Btooket*. Taylor, (1879-80) 6 Q.B.D., 586; Baines e. Bromley, (1880-1) 6 Q.B.D., 
691 ; Brijnath Dasse. Juggernath Dasa,^(l879)4 Calc., 742 ; Ishriv. Gopal, (1884) 
6 All, 351 ; Kisharohaiid v. Madhowji, (1880; 4 Bom., 407. 

■ Harinath Banerji v. Dayboohunder, (I860) 5 W. K. Mis«, 4. 

» Forester e. Secretary of State, (1878) 3 Calo., I6I ; L. B«, 4 I. A., 187. 

'0 Nemava «. Devandrayya, (1892) 16 Bom., 238. 

,, See Khetterpal V. Kbelal Krishto, (1893) 2i Calo., 904b As to a partition suit 
and the bearing of proportionate oosts by lessor and lessee, see Nawab Dildar v. 
Bbowani, (1907) 84 CaTo., 878 ; 6 CM,U J., 642. 
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The same rale applies to interest on costs as to interest on neine fH^ts, and 
it cannot be given in e\ecution unless expressly granted by the deoee eyon if 
the decree be a decree of the Privy Counci)^* and when the decree gives interest 
only on the principal sum but not upon the costs, the plaintiff is im entitled to 
to such interest* Interest on cost after decree may be the suliHect of a separate 
suit but if it is allowed by way cf compromise in execution, the appellate Coust 
will not interfere.* 

In England interest runs from the date of judgment in the absence of any 
order to the contrary.* 

This provision does not cover an order for payment of additional costs of 
a commission ; they should be made costa in the suit and entered in the decree.^ 


' PiUai V. PilUi, (1875) 24 W. R., 193 ; 15 B. L. R.. 888 ; L. R., 2 1. A., 219. 

* Bhoza Rughbar v. Bhoza Ra] Hingh, (1871) 8 AIL H. C., 319 ; Forester v. Secre- 

tary of State, (1877) L. R., 4 1. A., 137 ; 3 Calc., 161. 

* Ameerooniasa v. Mahomed MozufFur, (1872) 18 W. R., 103 ; Uuhtab Chunder v. 

.Ram Lall, (1878) 3 Calc., 351 ; Gocjroo Doss v. Stephens, (1874) 21 W. R., 195 
Madan Thakoor v. Lopez, (1872) 9 B. L. E., App. 22 ; 18 W. R., 253. 

* Pillai V. Filial, (1874) L. R., 2 1. A., 219, nupra, 

" Beth Gokul I'loss r. Murli, (1878) SCalo., 602; L. R., 51. A., 78; see also 
Forester v. Secretary of State, (1877) L. R , 4 I. A., 187. This se^ion does 
not affect the speoioi provinions as to allowance of interest in the Transfer of 
Property Act— A'hiolak Ram v. Laohmi Narein, (1897) 10 AIL, 174, But sea 
Aohalabala e. Surendra Nath, (1897) 24 Calo., 7M ; and Snbbaraya e. Pemnu- 
sami, (1898) 21 Mad., 364. 

* Taylor v. Roe, (1894) 1 Ch. 413 ; se^— Ann. Prao., (1908) 981, 

’ Tadhin v. Bardar, (1906) 10 Calc., wf N„ 284, 
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PART II. 
EXECUTION. 
Gknbrai. 


36< Tho provisions of this Code relating to the exeeu- 
. ^ . tion of decrees shall, so far as they are 

H applicable, be deemed to apply to the 
execution of orders ^ 


The bulk of the proviaions relating to execution have been r^egated to the 
Rules (see Order XXI in which they are all grouped under 103 rules}» and the 
main provisions only will be found in this Part. These deal with the Courts by 
which decrees may be executed, the questions to be determined by Courta ex- 
ecuting decrees, the limit of time for execution, procedure in execution, arrest and 
attachment, the distribution of assets and resistance to execution. 

generally are made capable of execution by force of this section ; see 
definition of decree holder section 2 ante. 

87* The expression “ Court which passed a decree ” 
Definition of Court or words to that effect, shall, in relation 
which puMfi t decree, to the execution of decrees, unless there 
is anything repugnant in the subject or context, be deemed 
to include, — 

(a> where the decree to be executed has been 
passed in the exercise of appellate jurisdiction 
the Court of first instance, and 

(6) where the Court of first instance has ceased to exist 
or to have jurisdiction to execute it, the "Court 
which, if the suit wherein the decree was passed 
vjas instituted at the time of making the appli* 
cation for the execution of the decree, would 
have jurisdiction to try such suit. 

Act XIV of 1882. sect. 649 (2). This section applies to H. C. and Prov. 
S. C. C. See s. 42 (2; Lower Burmah Courts Act, VI of 1900. 

Civil Court , — it was held that the execution Chapter of Act XIV of x663 
applied to an insolveney Court realising assets.^ 

** Oeased to eidBt or to have jurisdiotion to execute it,**^ The 
terms cdf the para are general, and draw no distinction as to the nature of the 


Bhagwao Bat, in rc, (1884) 8 Bom, Ml. 

Harro Proahad e. Bhupendra Nama, (1880) 7 U. L. R., 70 ; 0 Oak., 201 i 
yiabnu V. Kriahna Rao, (1887) 11 Bmn.^ 153. 
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cause which puts an end to the jurisdiction.^ Under Madras Act 111 of 1873, 
s. 28, a Munsif was invested with the powers of a Small Cause Court Judge for 
the trial of suits cognizable by such Court up to Rs. 200 in value. Subsequent 
to decree but prior to execution, his powers as Small Cause Court Judge were 
withdrawn by notification in the Gazette. J/eMy that the application for execu* 
tion must be made to the Court in which the* Small Cause Court jurisdictiq|i 
vested at the date of the application.^ 

Where a mortgage-decree was passed, and before any application for exe- 
cution was made, the property mortgaged was transferred to another Munsif : 
Mdj application could be made to either Court. ^ And the Court to which a decree 
is transferred M execution, if it has ceased to have territoriar juHsdictioi|» may 
either of its own motion, or when applied to transfer it for execution to the 
Court which has territorial jurisdiqtion.^ A obtained a decree against B in the 
Court of the 1st Munsif of Howrah. After the decree, the local area within 
which the cause of action arose, and the judgment-debtor resided, was trans** 
ferred to the 2nd Munsif. A then applies to the and Mun'sif to execute his 
decree, //eld, that the snd Munsif had no jurisdiction, and the ist Munsif 
alone had jurisdiction to execute the decree.^ 


Courts bt which Dkckees mat be Executed. 

. • 

38- A decree may be executed either by the Court 
Court by which de which passed it, or by ^ the Court to 
ere. may be exeouted. which it is Sent for execution. • 


39 . (f) The Court which passed a decree may, on 
the application of the decree-holder, send 
it for execution to another Court, — 


Transfer of decree. 


(a) if the person against whom the decree is passed 
actually and voluntarily resides or carries on 
business, or personally works for gain, within 
the local limits of the jurisdiction of such other 
Court, or 

(b) if such person has not property within the local 

limits of the jurisdiction of the Court which 
passed the decree sufBcient to satisfy such 
decree and has property within the local limits 
of the jurisdiction of such other Court, or 

(c) if the decree directs the 'sale or delivery of im- 

moveable property situate outside the local 
limits of the jurisdiction of the Court which 
passed it, or 


' Gauskha v. Abdul Eopkha, (1893) 17 Born., 162. 

* Zamindar of Vallur v. Adinarayudu, (1890) lb Mad., 446. 

^ JAtchman v. Muddun, (1880) 7 0. L. R., 621 ; 6 Calc., 618. 

* Girindro Chunder v. Jarawa Kumari, (1893) 20 Calc., 105. 

* Kali Padn Maker jeev. Dinu Nath Mnkerjee, (1898) 26 Calc., 316. But in 

Jafar v. Kamalini, (1900) 5 Calc., W. N., 160 ; 28 Oalo., 238, in which the 
facta were aimilar, it was held that the decree could be executed by either 
Court. 
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(d) if the Court vrhich passed the decree considers 
for any other reason, which it shall record in 
writing, that the decree should be executed 
by su^ other Court. 

(2) The Court which passed a decree may of its own 
motion send it for execution to any subordinate. Court of 


'Act XIV Section 223 . ,JPbi 8 sect applies to H. C. and C. 


liay on the application of the deoree-holder«*-The word ^*inay* 
shows that the clause is an extension of the powers of Court to execute 
its own decree, which can be exercised wheh the procedure described lb 
clauses (a) to (a) would be inconvenient^ The tirrms of the clause are directory 
not mandatory.^ £very Court is bound to execute its own decree, if it can. 
It is only when the decree cannot be executed within its jurisdiction that it 
>inay be sent to another Court for execution. There is no intermediate procedure 
between these two executions.^ 


The Court which passed a decree.— If the subject-matter of the 
suit is within the Court’s jutisdiction, the jurisdiciion continues iif all* matters 
of execution.^ 


Where the Court which has pas-ed the decree, has ceased to have jurisdic- 
tion, application for execution may be made either to that Court or to the Court 
which (if the suit wherein the decree has been passed, were instituted at the 
time of making the application to execute it) would have jurisdiction to try the 
case.* 

When an execution case is struck off for default by the Court to which the 
decree has been transferred for execution, the proper Court to apply to for a 
fresh issue of execution is the Court which passed the original decree * So also 
when a decree is transferred by assignment subsequent to its transmission for 
execution to another Court, the lr.ansferee should apply to the Court which 
passed the decree for execution.^ 

Outside British India.— See section 43 and compare KaUurchand v, 
Parsha,^ 

On application.- It is not necessary that the decree or a copy of it should 
be produced with the application.* 

An application to send is not an application to execute within s. 230 (O. 
XXIX, r. io)io ft jg stgp in ajj of execution.^i 


‘ Kartiok Nath v. Tilukdhari, (1888) 15 Calc., 667 ; and see Masoyk v» Steel, 
(1887) UCalo , 661. 

* Oopi Muhun v Doybaki Niindau, ^1892) 10 Calc., 13. 

* Maharajah of Burdaan v. Sreo Narain, (1868) 9 W. H., 346. 

* Shamrav v, Niloji, (1886) 10 Bom., 200. 

* Latohman Pamleh v. Maddan Mohun (1881) 6Calo., 513 ; followod in, Jahar v. 

Kamini (1001) 28 Calo., 238 ; 6 Calc. W. N., 150 ; and see Kali Fado v. Dino 
Nath (1808) 25 Calc., 315. 

* Bhup Singh v. Sunkar Dutt, (1866) 6 W. R., Mis., 47. 

* Kadir Bukah v. llabi Baksh, (1879) 2 All., 283. seo also Amar Chundra v. Qnni 

ProBUiino, (1900) 27 Calo., 488. 

* Kasturohand e. Parsha, (1888) 12 Bom., 280. 

* Guaga Gobind v. Makhun, (1868) 9 W. R., 362 ; Khettur Mohan «. Iihnr, 

(1889) 11 W. R., 272 ; Modhoo Dossia v. Nohin Chuuder, (1871) 16 W. R., 26. 
Nilmoney Singh V. Biressur, (1889) 10 Calo., 745; Suja Hossein v. Monohur 
Das, (1895)^ Calo., 921 ; but see S. C., (1897) 24 Galo», 247. 

^ ^ Collins V. Maula Bakhsh, (1679) 2 AU., 284 ; Latohman Pondeh e. BCaddhan 
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What decsree may be ezeouted.— Whether the decree of the 
Court is reversed, modified or affirmed, the decree passed in the appe|i||e Court 
is the final decree, and as such the only decree capable of execuwL^ And 
limitation runs from the date of the decree.* And if it is altered by the Court 
of first instance, execution cannot issue ;* and hence it is eimedient in all cases 
to embody so much of the decree as it is intended to amrm and thus avoid 
reference to the suspended decree and where the decree in the af^llate 
Court awarded Rs. 195 costs, and as a fact it appeared from the first Court’s 
decree the sOm was Rs. 161 , the last decree was executed,* but where the 
appellate decree is not complete in itself, reference must he made to the prior 
decree.* Thus, where the last decree was that the order of the lower Court 
be upheld and the appeal dismissed, appellant to pay the costs,” the costs as 
specified in the first decree were recovered.^ A decree which has been 
declared fraudulent and void as against C only, is a subsisting decree between 
A and B, and is susceptible of execution.* 

Decree oreating a charge. — When a decree creates a charge and con- 
tains a direction for its payment, and default is made, the proper course for its 
enforcement is not to apply for execution, but to apply for an order for an 
account ^d sale, or to institute a suit for enforcing the charge.* ^ 

Special appeals.^Xtk the case of Kisto Kinker Ghost v. But-rodacauni^^ 
their losdships of the Privy Council suggested that there might be cases in which 
the appellate Court, especially in special appeal, might see good reason to limit 
its decision to a simple dismissal of the appeal and to abstain from confirming a 
decree erroneous or questionable, and yet not open to examination by reaion 
of the special and limited natuie of the appeal. This suggestion has not been 
adopted further than this, that when the last decree affirms and adopts the 
mandatory part of the first decree, this document should be referred to, and the 
mandatory part of it so affirmed should be executed as if it was the decree of the 
appellate Court.^^ 

Privy Although an order of Her Majesty in Council may only con- 

firm the decree of the Court below, it is the order that must be executed.'* 


Mohun, (1881) 6 Oalc., 613 ;Ghundra Nath v, Gurroo Prosunno. (1806) 22 Oalo,, 
376. So also is an application tu re-transfer — Ciiandra Nath Nag v. Bbudar 
Chandra Roy, (1898)) 2 Calc. W. N., oolxxi. Sec “Limitatioii,” p. 170. 

' Ram Gharan 0. Lakhi Kant, (1871) 7 B L. R., 704 ; Muhammad Sulaiman v, 
Muhammad Yar, (1880) 11 All., 267 ; but see Naonrang Rai v. Latif 
Chaudhri, (1891) 13 All., 394. 

* Sakhal Chand V. Velrhaud Gujar, (1894) 18 Bom., 203; Nanohand v. Vithu, 

fl806) 19 Bom., 268. 

* Muhammad Sulaiman v, Fatima, (1880) 11 All,, 314. 

* Kiato Kinker Ghose v. Burrodaoaunt, (1872) 10 B. L. R., lOi. * 

* Sbohrat Singh v, Bridgman, (1872) 4 All , 376; see, however, Mir Aimnddin 

V. Mathnradas, (1874) 11 Bom. H. C , 200. 

* Shohrat Singh v. Bridgman, (1882) 4 All., 376. 

^ Hiroayat v. Jai Devi. (1883) 6 All., 689 ; Behari Lai v. Khub Chand, (1890) 
6 All., 48. See alau Qobardhan Das v. Gopal Ram, (1886) 7 All., 366. 

* Paanpati Nath v. Nando Lai Bose, (1003) 30 Calc., 718. 

* Chundramoni Daasee v. Mutty Lall Mulliok, (1008) 2 Calo W. N., 33 ; 

Aubhoyeaaury v, Oouri Sankar Panday, (1805) 22 Calc., 860, and Hatangani 
V. Chooneymoney, (1805) 22 Calo., 003. 

Kisto Kinker Ghose v, Burrodaeaunt, (1872) 10 B. L. R., 101. 

Qobardhan Daa v, Gopal Ram., (1885)7 All., 866. Sea alao Noor Alt v, Koni 
Meah, (1 886) 13 Calo., 13 ; Muhammad Sulaiman v. Muhammad Yar, (1880) 
11 All., 267 ; Ram Narain v. Lala Roghu Nath. (1806) 72 Oale., 487 t Bistoo 
Perthad v. Ishan Ohonder, (1875) 23 W. R., 67. 

Luchmiin Peraad v. Kiahun, (1882) 8 Oalo.» 8 I 8 . ^ 
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and could be made if a Court should, in exercise of its discretioni think to 
do so. Their lordships remarked It would, nodoubti in many cases, be a 
right exercise of the aiscretion of the Court not to act on the power and to refuse 
to send a decree for concurrent execution into several places ; and when it did 
act on it, it would be in many cases proper to impose terms on the decree-holders, 
that they should not proceed to the sale under all the attachments at once.*’^ 

Of its own Motion. — A decree may be sent for execution to another Court, 
either on the application of the decree-holder on one of the grounds stated in 
this section, or by the Court which passed it of its own motion ; but in this 
latter case, the transfer can be only to a subordinate Court. In Krishna Veiji v. 
Bhau AfansaraM,^ a doubt was expressed whether under sub-section (d) a 
Subordinate Judge can transfer a decree from his Court to that of a Small 
Cause Court, when the property attached is within the limits of ^ his local juris- 
diction. 

A Court of Small Causes cannot execute its own decree against moveable 
property situated outside its jurisdiction. It must transfer it under this section.* 

Praotioe. — It will be necessary for the holder of a decree which has been 
transferred for execution to another Court to make due application for execution 
to that Court (Order XXI, r. lo). A District Court, on receiving a decree trans- 
ferred for execution, can direct any Subordinate Court to execute it** 
Where both Courts are in the same district, one Court may send to the other 
direct. * 

. Appeal— An appeal lies against an order rejecting an application for the 
transfer of a decree. * 

Limitation.— An Application under this section is not an application to 
execute,^ but is an application to keep in force a decree,* being a step in 
aid of execution.* If the application is made by a vakil after the death of his 
client, it does not save time running.^* But if the fact of the client’s death is 
unknown to the pleader at the time of making such application, it is one in 
accordance with law.^^ See **St£P in aid of BXBCUTION,” p. i8i sn^ra ; see 
note on section 37. 

Value : juriadiotion.^A Munsiff may execute a transferred decree of 
any amount and is not limited to his ordinary jurisdiction.^* 


* Saroda Prosad v. Luchmeouut, (1872) 17 W. R., 280 ; 10 B. L. R., 214 ; 14 Moo. 

I. A., 52SI ; Krishto Kisuore Dult v. Kooplall, (1882) 8 Calo., 687. 

* Kriahnii Veiji v. Bhau Mansaram, (1894) 18 Bom., 61. 

* Parbati Ciiaraii r. Paoolianand, (1884) 6 All., 243 ; Munauk Ifosundas v, Shivram 

lieviHiiig, (1878) 2 Bom., 6.82; (Irish Chandra v. Krisio Ohander, (1872) 18 
W.H., 123 } but Hoe Kodoo Muiidol v. Shushee Shikhar, (1871) 16 W.R, 287. 

^ Order XXI, r. 8. Kuch an order need not neoeisarily bear the sisnature of the 
DiHtrioi J udge himself. Jugendra v. Mohesh Chandra (1806) 23 Gale., 480* 

* Kela V Vikrisha, (1892) 15 Mad., 345. 

* Bhabani Charaii tJ. Pralap Chandra, (19()3'4) 8 Calo. W. N., 575. 

’ Kilmony Singh v. Biressur Banerjee, (1889) 16 Calc., 744, 

* Collins V. Maulu Baklish, (1878) 2 All, 284. 

* Latcliman Puiidoh r. Maddan Mohan Sbye, (1881) 6 Calo, 518; Rajbttllabh 

V. Joykiahen, (1803) 20 Calo.. 20 ; Chaudra Nath Gnssami v. Qurroo Froeunno 
(Ihoae, (1895) 22 Calc., 375 ; Roma Nath Sen v. Gouri Sankar Khatrree, 
(1898) 2 Calc. W. N., 415. 

Kallu V. Muhammad, (1885) 7 All, 564. 

Amirunniasa r. Ahsanullay, (1883) 13 C. L. R., 18. 

** Narasayya v. Vonkatakrishniwya, (1884) 7 Mad,, 897 ; Shanmugs PUlal v. 
Kamaiiathaii Ghetli, (1894) 17 Mad., 809 ; not eo— Durga Oharan v, Umataiw, 
(1889) 16Calc., 465; GokolKristov. AttkhilCbunder, (1889) 16 Gale., 457. 
See also Sidheshwar v. Harihar, (1888) 12 Bom., 156 1 and oompars. Kola v, 
Vikrisha, (1892) 16 Migl., 845. 
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40- Where a decree is sent for execution in another 
Tmiifer of decree to Province, it shall be Sent to such Court 
Ctonrt Id motiier Fro- and executed in such manner as may be 
_ prescribed by rules in force in that 

Province. 


This is a new section^ the insertion of which is necessary by reason of the 
powers given \o the High Courts to alter or add to the rules under this Code. 

41. The Court to which a decree is sent for execution 
Remit of exeooUone Certify to the Court which passed 

PTooeedingB to be eerti- it the fact of Buch executiou, or where 
^ ‘ the former Court fails to execute the 

same the circumstances attending such failure. 


Act XIV of 1882, sect 223 fourth para. This section is mandatory and the 
executing Court cannot refuse to transmit the record of its proceedings to the 
Court which passed the decree. ^ 


42. The Court executing a decree sent to it shall have 
Powers o! Court in Same powers in executing such decree 
ezeoating tronsferred as if it had beoii passcd by itself. All 
persons disobeying or obstructing the 
executiou of the decree shall be punishable by such Court 
in the same manner as if it had passed the decree. And its 
order in executing such decree shall be subject to the same 
rules in respect of appeal as if the decree had been passed 
by itself. 


Act XIV of 1882, Sect 228. 

This applies to H. C. and Prov, S. C. C. 

Powers of Court executing. —Application to execute the decree must 
be regularly made to the Court to which it has been sent (see sections 48-50), and 
that Court should proceed to execute it as if the decree had been passed by itself. 

The functions of a Court in respect of the execution of the decrees of other 
Courts are judicial, not ministerial,^ but are confined to effecting execution and 
to matters arising out of the proceedings in execution.^ Thqp, the Court to 
which the deeree has been transferred must execute it according to its terms. ^ 
It cannot call its legality into question.^ 

It should not refuse execution on the ground that the decree was wrongly 
passed or passed without jurisdiction or obtained by fraud (but it may stay it) ; 
or that it is wrong and defective f or that the property directed to be sold by the 


^ Indu Chuiider v. Gopal Chand, (1869) 11 W. !<•, 230. Hee note **S!iall certify 
to the Court which passed it,”p. 182 supra. 

” Govind Hari Walekar v. Shidrani, (1870) 7 Bom. H. C., A. C. T., 37. 

* Jadu Roy v. Farrell, (1870-1) 0 B. L. R., App., 66. 

Kriihtokishore v, Rooplall, (1882) 8 Oalo , 687. 

* Kashi Persfaad v. Jamuna, (1004) 31 Calc., 022. 

* Subramanian v. Panjamma, (1882) 4 Mad., 324 ; Chogalal u. Trueman, (1883) 7 

Bom., 481 ; Kasturshet V. Rama (1886) 10 Bom., Parvata e. Digambar, 
(1M91) 16 Bom., 307; temporarily— Ram Lalv. Radhey Lai, (1885) 7 All., 
830 : see however. Order XXI, r. 7 : and Muhammad Sulaiman v. Fatima, 
(1880) 11 AIL, 814. 

’ Bajerav e. Kanarav, (1887) 11 Bom., 628 ; Abdul Huuein v. Sakhinaboo, (1807) 
21 Bom., 466. 
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decree was unsaleable^ nor can it alter, vary or add to, the terms of Ibe deemLt^V^r 
extend its scope nor correct errors nor extend the i^iod of tedemptidn 
nor execute before the period fixed in the decree nor in instalments contrary fo 
its terms nor inquire whether the balance certified to be due on th‘e decree ii 
correct,* nor admit an assignee to be substituted for the decree-holder nor 
entertain any question of the right of a transferee whose name is on the record 
and has taken out execution nor of the right of the person asking for execu- 
tion nor entertain an application by the judgment-debtor to be declared on 
insolvent nor transmit the decree to a third district for execution nor when 
the decree is more than one year old before its transfer, should it issue on 
application calling on the defendants to shew cause why execution should not 
issue, since in all these cases the application should have bhen made ; tO the fiysst 
Conn, and all the latter can do is to stop execution until sticli 
preferred.^* But it can review an order striking off the execution- case so long 
as the documents, specified in Order XXI, r. 6, remain filed in it ; or determine 
the claim of a third party to properly attached in execution.^* It ran decide if the 
application is barred,' ^ but the question must be one arising from fact which are 
legitimately before the Court in the course of execution and not a matter of 



' SadashivUlit V. Jayantibai, (1884) 8 noni.,186; Madho Lai r. Katwari, (1888) 
10 All., 130 ; Bisheshar v. fiuklideo, (1888) 10 All., 132 note. 

” Forester v. Secretary of State, (1878) 3 Calc., 101 ; L. B., 4 I. A., 137 : Pillai r. 
Pillai, (1874-5) L. *R. 2 1. A., 219 ; Hurro Durga v. Sut-ut Sundart, (1881-2) 
L. B., 0 I. A., p. 1 ; 8 Calc., 332 ; Snbratnanian t*. Panjainma, (18H2) 4 Mad., 
324 ; Ramphal «*. Bam Baram, (1883) 5 All., 53 ; Adwaiit Singh v. Tokhan, 
. (1901) 28 Calc., 353. 

* Muttia V. Virammsl, (1887) 10 Mad., 233. 

* Nilkomnl Boy t». Bolrnco. (1870) 13 W. H., 330; Rao Oiiirao Singh i\ Sutun 

Lell, (1869) 1 All. II. C., 77. 

” lahwargar V. Cliudaaarna (1889) 13 Bom., 106; Subhann Krishna, (1891) 15 
Bom., 644. 

* Hair Dyal v. Ckadami Lai, (1885) 7 All., 104. 

' Sheo Persliad v. Sliiva Bam, (1870) 2 All. H. C., 59. 

* Keshub Ghuiider v. Klieliit Chnnder, (1808) 9 W. B., 361. 

* Bheo Narain Singh r. llurbuiis Lai, (1870) 5 B. L. B.,.497 ; 14 W. R.,C5; 

seo Order. XXI, r. IG. 

Ram Chnnder V. MeIn;ndro Nath, (1874) 21 W, R., 141. 

DliiineHli Kucree t\ Oolfust IfusHoin, (1874) 2l W. R., 219. 

Venakatasaipi «. Narayanaratanain, (1888) 11 Mad., 301. 

Dhunput Singh V. Wooma SnnUnree, (1874) 21 W. R., 337; Shib Naraiii r. 
Bipin Bchary, (1878) 3 Calo, .512. 

Ladkuvar1>ai v. Ghnol Shri Sarsanji, (1870) 7 Bom., H. C., 0. C. J., 152 ; Jodu 
Roy 1 *. Farrel, (1870-1) 6 B. L. B., App., 60; Lnifullah r. Kirai Ghand, 
(1873-4) 13 B. L. H., App., 30 ; (1874) 21 W. R.. 330; but see Nursing 
Doyal V. Hurryhur, (1880) G Calc., 807 ; Order XXI, r. and Srih^y 

Mundul r. Murari, (1^86) 13 Calc., 257; though it can issue a notice <ni 
the debtor to shew cauHc, if the decree has been transferred within one year 
of its passing, hut remained unexecuted after that period — Ghhagan Lai v. 
•Tamnadas Muneharam. (1874) 11 Doni., H. C., A. C. J., 10 (see Order 
XXI, r.26.) 

Bagratn V. Wise, (1864) 1 B. Jj. B., 01 ; but see Btojendro Narain Roy v. 
Binode Ram Sen, (1869) 11 W. R., 209. 

*• Indu Ghunder V. Qopal Chuuder, (1869) 11 W. R., 557 ; 3 B. L. R.,*181; 
Vishnu V. Narsingrav, (1882) 6 Bom., 584. 

” Leake V. Daniel, (1863-7) B. L. B., <F. B. ) 970; 10 W. R., (F. B.) 10 ; Busur 
Beebee V. Jackson, (1866)5 W. R., Mis., 14 ; Byknnt Nath v. Joy Oopali 
(1867) 7. W. K., 19 ; Nursing Doyal v, Hurryhur, (18M) 5 Gale., w7 l 
Choti Lai v. Maniokehand, '(1874-5) 74|k. H. C., 115 ; Chhutoy Lai v. P^ 
^ Mull, (1806) 28 Calc. 30. 
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limitation arising anti4cedent to transfer unless the Court forwarding thn ' 
decree for execution has decided that it is not.* The Court to which a decree is 
Sent for execution retains its jurisdiction to execute the decree until ^e exe< ution 
has been withdrawn from it, or until it has fully executed the decree and has 
certified that fact to the Court which sent the decree, or has executed it so far as 
that Court has been able to execute it within its jurisdiction and has certified that 
fact to the Court which sent the decree, or until it has failed to execute the decree 
and has certified that fact to the Court which forwarded the decree. The mere 
striking off an application on the giound of informality in the application does 
not terminate the*iurisdiction of the Court to execute the decree, nor render it 
necesear)^ for send any certificate to the Court which forwarded tM ^ 

decree for exeCadbb.f If a Court to wiiicb a decree is tent under these pfovleltm 
certified to the Court which passed itic decree that execution has failed and that 
the application for execution has been dismissed in consequence of the decree* 
holder's failure to prosecute, it has no power to receive a subsequent and sep{g:ate 
application for execution. The proper Court, then, to deal with the decree is the 
Court which passed it. * 


Lex there are different laws of limitation m the two Courts, the 

law applicable to the proceedings in execution of the d^ciee should be the law of 
the Court which passed the deciee.“ 

Bzolusive luriadiotion.— Where a decree h been transferred for execu- 
tion to another district, the fust Couit cannot call fur the proceedings to deter- 
mine the claim of a third pirty to a protverty attached in execution in that district, 
for such a claim should be decided in the disitrict in which the decree is under 
execution.* On the other hand, if the debtor has petitioned to be an insolvent 
in the first Court, and this is certified to the Court excniting, the latter should 
stay proceed! ng't, pending an adjudication on the p'^lition.^ See *^PkaCTICB,” 
Order XXI, r. 25. 

Ooaourrent Jarisdiotion.— Where a decree has been transferred and the * 
debtor objects that the application isbaired by limitation and he has had no 
notice under Order XXI, r. 20, he may have his objection of limitation tried by tlie 
Court executing the decree, or by the onginal Court, if the former stays further 
proceedings undet^ Older XXI,* r. 25.® 

Step in aid of execution —An application to the Court executing to 
return the proceedings to the original Court,® or by a decree-holder to be put in 
pissession of property he purchased in execution of his decree, is a step in aid 
of execution.^* Neither an application to receive a poundage fee nor an 

* Sumat Dan, in tho matter of, (1873’4-) 13 B. L, R.. App p. 27 ; 2L W. R., 292 ; nee 

also Lutfnllah v. KiratcUand, (IB73-4) 13 B. L. H., App., 30 ; 21 W. R, 810. 

* HuMoiti AhnKxl r. ISaju Mahnmad, (1391) 15 Bom., 28. And sdo Nnrsing Dayal v, 

Hurryhur, (1880) 5 Calc., 887 ; Srihary Mundal r. Murari, (1880) 13 Calo., 207 
Rama Rai v. Duyal Singh, (1894) 10 All., 39(K 
AbJa Begam v. Muzaflkr Husoa, (1898) 20 All., 129. 

* Mathura Nath v. Kailua Chandra, (1893-9) 3 Calc., W. N., ouxi. 

^ Tinoowroe Dawn v, Dclieiidro Nath, (1890) 17 Calo., 491. Koe, however, Hukuin- 
ohand v. Gyanender, (1887) 14 Calo., 570. And for tho old law, seo Reake v, 
Daniel (1803-7) B. L. R., (F. B.) 970. 

* Indur Ohander v. Gopal Ghunder, (1809) 11 W. R., 557 ; 3 B. Ij. R., 181. 

V Vishnu V. Narsingrav, (1882) G Bom.,dl84. 

* Srihary Mundui v. Murrari, (I686) 13 Calo., 257. Sue also the remarks of 

Mahmood, J., in the oaae of Qeaxidin v. Fakir, (1885) 7 All., 73, p. 76 : and 
"Stay tub Execution,” Order XXI, r. 25. 

* Krishnayyar v. Venk^yar, (18831 6 Mad., 8L ; Lxtohiaaii Pandeh e. Maddan 

Mohnn, (1881) 6 Clalc, 513 $ Hxjbttllubh v. Joykishen, (1893) 20 Oalo., 29 ; 
Husain Buksb e. Madge, (1876-8) 1 All., ,525 ; Vallya e. Jaganath (ISM) 

7 Mad. I 807. 

S*rbktO(^La e. Raj Kumar Ilay» (1900) S87 Calo., 709, 




182 m dOBi or omii rBffeamwa. 

applicfttion to bo allowed to setoff the purchase money a g e i ft it the deeiee b-Mdi* 
in aid of execution^ 

Shall certify to the Oourt which paeeed it.— If the deGree**holdfr 
requires thiit the decree should be executed in the original district before the 
return of the certificate, the original Court may recall the proceedings.* On the 
other hand, if the judgment-d»tor lias out of Court partly satisfiail the debt, 
subsequent to the transmission of the decree for execution to another Court but 
before actual execution has been applied for, he is entitled, on execution being 
demanded in full, to an order from the Court to which the decree has been trans- 
ferred, calling upon the decree-holder to certify the fact of such payment* The 
decree-holder may apply to the Court to which the decree has been transferred 
to send the necessary certificate and return the decree, but this application is not 
a step in aid of execution nor is an application to receive poundage fees from 
him> 

*Appeal,-’A suit not exceeding Rs. 500 in value was brought in a Court 
exercising jurisdiction as a Court of Small Causes. That Court passed a decree 
and transferred it for execution to the MunsifT, who passed an order in execution, 
which was confirmed in appeal. that (section 102) controlled the provisions 

in a case of this kind and no second appeal lay.* 


43. 


Kxeoiition of do- 
orpes pasHod by Britinl) 
Courts in places to 
which this l*art doen 
not extend or in foreign 
territory. 


Any decree ptissod by a Civil Court established in 
any part of British India to which the 
provisions relating to execution do not 
extend, or by any Court established or 
continued by the authority of the Govern- 
or General in Council in the territories 


of any Foreign Prince or State® may, if it cannot be exe- 
cuted within the jurisdiction of the Court by which it was 
passed, be executed in manner herein provided within the 
jurisdiction of any Court in British India. 


Act XIV of 1882, Section 239. This Section applies to H. C. and Prov. 
S. C. C. 

This provision has been extended by this Act to Civil Courts in British India 
to which the execution sections of this Code do not apply. 

Applicants under this section must show that the Court passing the decree is 
one or other of the Courts referred to in this section. Thus, where it was not 
proved that the Court of the Dewan Ahilkar of Cooch Rehar was a Court within 
British territories or established by the Governor-General in a Foreign State, it 
was held that the Judge of Rajshahye had no jurisdiction to execute its decree.^ 
In Kashi Mohun Borua v. Bishnu Priya^ it was held that a decree passed by a 


> Ananda Mohun Huy v. Kara Kundari, (1890) 23 Calc., 100. 

* Ashootosh Du It v. Doorga Churn Chatterjee (1881) 0 Calo., 004, 

* Rajendro Nath Roy v. Ghunnoomul, (1880) 6 Calo., 448. 

* Aghoro Kali Debi v. Proaunno Coomar Baoorjeo, (1805) 22 Calo , 827. 

B Kandha Forshad v. Lai Bohary Lai (1898) 25 CSalo., 872 ; Harakh v. Ram 
Barup, (1890) 12 All., 570. 

” For lists of such Courts as are mentioned in s. 229 (old code), see Notifioation No. 
1301*1, dated 20th March, 1889, and No. 2170*1., dated 2nd ^VL\y$ iOM. ^ 
the General Appendix to the volumes of Maopherson's British Bnaotments in 
force in Native Btates, Ed. 1890— JFo^e, Leyidxtive Dept, 

Jadab Chandra v. Diriariaih, (1869*70) 4 B. L. R., A. 0., 134. 

■ Kashi Mohun Boma v, Biahnoo PHa, (1888) 15 Calo., 856. 
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Ovtl Cdort of tht ChittagfoiUP Hill trsetti which w a Schedtiled district, 
be executed by a Munsif in the regulation district of Chittagong. But 
eecticMi 89* 

Oivtt Ooartfl in Native States In Bombay.— See notification publithedi 
in Bombay Government Gazette, March tfith, 1880^ Part r, pp. ago, agr. 

This provision does net apply to the Bunily domains of the Maharajah s||f 
Benares,^ nor to the Court of the Subjudge of Kondh.* 

• ^ ^ 1 
44, The Governor General in Council may, by notifica- 
tion* in the Gazette of India, deolare* 
that the decrees of any Civil or Revenue 
Courts situate in the territories of au 
Native Prince or State in alliance witi 
His Majesty and not established or oonti- 
nued by the authority of the wvernor General in Couneil, 
or any class of such decrees, may be executed in British 
India as if they had been passed by the Courts of British 
India. 


Execution of decrees 
passed by Courts of 
Native States. 


Act XIV of 1882, section 229 B. This section .applies to H. C. and Prov. 
S. C. C. 

Tht provision for c«incellation of such declaration has not been reproduced 
in this section." 

May be executed.— This means that it is legal and possible to execute 
the decree, but a Court in British India is not bound to execute a foreign decree 
obtained by fraud or passed by a Court not having jurisdiction." 

In the absence of a prior notification as specified in clause 44 and 4$ no 
decree by a Court in British India can be sent for execution into a territory such 
as Mayoorbhunj, which is a tributary Mahal and outside British India.^ 

The judgment of a foreign Court, on a decree obtained in British India, is no 
bar to the execution of the original decree." 


' Prabha V. Saligram, (1007) 84 Calo., 576. 

* Maharaja Prabhn Narayan v. Saligram Singh, (1006-7) 11 dale. W. N. 622. 

' For notifications os to execution of decrees of Native States’ Courts in British 
India, see General Appendix to Maepherson’H British Biiaotments in force in 
Native States, Ed. 1890— M>^e Ltgwlaiwt Drpl. 

* For declarations issued under s. 229 B (a), see Notification No. 4055 t, dated 

10th Deoembor, 1885, Gazette of India, 1885, Part 1, page 667 ; No. 233-1. 
J., dated 25th Novenilior, 1881 (urintcfl General Appendix to Maopherson’s 
British Rnaotments in force in Native States, Southern India, Madras and 
Mysore, Ed. 1800) ; and the notifications printed* at pp. 378 to 381 of Ma* 

f iherson’s Lists of British Enaotmouts in fnroo in Native States (Western 
ndia), Ed. 1896.— Legislative Dept, 

• Fur notifications oanoelling such declarations, see Notification No. 269L1, .datil ' 
7th August, 1885, Gazette of India, 1885, Part I, pi^e 435, and No. 1688-1, 
dated lUth May, 1890, Gazette of India, 1890, Port L page 385. — Note L«gi$~ 
lative Dept, 

* Musa V. Purmanund, (1891) 15 Bom., 216. As to rent-suits, see Hukumohand 
V. Gyanendor, (1887) 14 Calo., 570. As the manner in whioh a foreign decree 
is proved— Ganee Mahomed V. Tariui Charan, (1887) 14 Calo., 646, and oxe- 
outed— Kandasami v. Moidin, (1878-81) 2 Mad., 337. 

« Eaton Mahanti v. Khatoo Sahoo, (1902) 29 Calo., 400 : 6 Cala W. N., 673. See 
also Kastur Chand v. Parsha Mahar, (1888) 12 Bom., 230. 

* Fukumddeen Mahomed v, Offloial Trustee, (1881) 7 Calo., 88. ’• 
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45 . So tnooh of the foregoing sooiion* of tiiki BktrttHM 
empowers a Court to send a deeree ibir - 
execution to another Court shall be oon-f 
^ strued as empowering a Court in British 

India to send a decree for execution to any Court established 
or continued by the authority of the Governor General in 
Council in the territories of any Foreign Prince or State to 
which the Governor General in Council has, by notification 
in the Gazette of India, declared this section to apply.* 


Act XIV of 1882, Sect 229 A. This section applies to H. C. and Prov, 
S. C. C. 

a 

46 . (. 1 ) Upon the application of the decree>holder the 
p Court which passed the decree may, 

*■ whenever it thinks fit, issue a precept to 
any other Court w'hich would be competent to execute such 
decree to attach any property belonging to the judgment- 
* debtor and specified in the precept. 

(2) The Court to which a precept is sent shall proceed 
to attoch the property in the manner prescribed in regard 
to the attachment of property in execution of a decree. 

Provided that no attachment under a precept shall 
continue for more than two months unless the period of 
attachment is extended by an order of the Court which 
passed the decree or unless before the determination of such 
attachment the decree has been transferred to the Court by 
which the attachment has been made and the decree holder 
has applied for an order for the sale of such property. 


This is a neww provision, the idea of which is taken from the practice in 
England. A prtrctpe or precept must be filed under R. S. O. XLIl, r. 12 before 
issue of any writ of execution. It contains the title of the action^ the reference 
to the record, the date of the judgment or order directing execution, the Mines 
of the parties, against whom execution is to issue and it must be signed by the 
party issuing it or by his attorney. On the filing of this documenn a writ of 
execution follows which is transmitted to the Sheriff or other ofiicor of the 
District or County in which the debtor or bis property is to be attached. 

App E, Form No. /.—Gives the form of precept intended to be used under 
this section and Form No. 2. is a certificate of the result of Proceedings upon the 
lUllcept. This section provides only for an interim attachment of property 
jlnde the jurisdiction of the Court in which the suit or proceeding is pending. 
IRi it is expressly provided that such interim attachment shall expire at the end 
of two months unless extended by the order of the Court which issued the 
precept, or unless the decree is in the meantime transferred and the decree-holder 
has applied for an order of sale. 


Bee Notification No., 1302-1, dated 29tb Haroh, 1889, printed Oeneral Appendix 
to Maopheraon's BritUh Bnaotments In force in Native States (Central India), 
Ed. 1809 ; and No. 2180-1., dated the 2nd July, 1890, printed at page Ml of 
the Lints of British BnaotmimU in force in Native States (Western indla), 
# Ed. 1895.— Nole, LegiWaeivr Ikpi. 
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The effect of this proviso seems to ho that if the decree>hotder applies M 
eaeeution in the transferee Court before hiS interim attachment expires, he ww‘ 
net be obliged to re>attacb tbe property ; if he delays re-attadhment becoaafs 
necessary. 


QoBSTIONS to BI DsTSBMlNgD BT CoURT EzEOUTINO jDlCBCB. 

47" (0 questions arising between the parties to 
Questions fe ba da- •“ which the decree was passed, 

terminediw the Oonrt or their representatives, and relating to 
oxaeating decree. execution, discharge or satisfaction of 

the decree, shall be determined by the Court executing the 
decree and not by a separate su^ 

(2) The Oonrt may, subject to any objection as to 
limitation or jurisdiction, treat a proceeding under this sec- 
tion ns a suit or a suit as a ])roceeding and may, if necessary, 
order payment of any additional court-fees. 

(S) Where a question arises as to whether any person 
is or is not the representative of a party, such question 
shall, for the purposes of this section, be determined by the 
Court. 

Explanation For the purposes of this section, a plain* 
tiff whose suit has been dismissed, and a defendant against 
whom a suit has been dismissed, are parties to the suit. 

Act XIV of 1882, sect 244. This section applies to H. C. and Prov. S. C. C., 
and to execution of a decree passed under s 53, Act XX of 1866,* but not to pro- 
ceedings under Act X of 1859,^ 

A proceeding under the corresponding section of Act XIV of 1882 was not a 
suit within |he meaning of section 10. 

Court ezeouting the decree. —This includes both the Original Court 
and the Court, if any, to which the decree has been sent for execution.^ 

Revenue Court. -This section doe>i not apply to a Revenue Court ; so the 
remedy of a person entitled to a refund in consequence of a reversal in appeal of 
the decree of a Revenue Court is both by means of an application in execution 
and by a separate suit.* 

This section re-embodies in altered from the much discussed provisions of 
Section 244 of the former Code. 

Mesne Profits. — Questions regarding the amount of mesne profits and 
interest under the decree, were usually determined in execution under Section 
(Act XIV of 1882,) but they are not expressly referred to in this section, thej||jH| 
sub-sections relating thereto being entirely omitted. Tbe reason for the idtenj^H 
is that the compilers of this Code were of opinion that such questions sbouloVr 

^ Sriballav «. Baburam, (1886) 18 Oalo., 611 ; Bhikambhat v. FernandsB, (1881) 6 
Bom., 673. 

* Brojo V. Bttslronnissa, (1888) 16 Calo., 183. 

* Venkata v. Venkalarama, (160B) 88 Mad., 866. 

« Obasidin e: Fakir, (1886) 7 All., 73. 

* Masih-ttUah Khan Majidennlssa, (1904) 86 All., 
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determined by the decree and not in execution.^ The provieion of ^Umimaty «a 
opposed to final decrees /acilitates the introduction of this practice. The dedani" 
tion of the plaintiiTs rights and the order for delivery of possession can be embodied 
in the preliminary decree which can also, in proper case, declare the amount of 
mesne profits accrued due to the plaintiff up to the d^te of the institution of the 
suit.* Such a decree will be appealable and capable of execution, see section 
and note to ipction 2. (2) and (3) vide *^Decred* and ^^Decree^holdn^^ so that the 
proceedings will not be delayed by an inc^uiry as to the amount of mesne profits 
subsequent to the institution of the suit. The result of this inquiry can then 
be embodied in the final decree passed in the original suit. This seems to be 
shortly, the practice indicated by the compilers of the Code, but looking more 
closely to the wording of this section and of Order XX, r. 12 it appears that no 
absolute bar has been placed by the Legislature to the continuance of the told 
practice. 

Order XX, r. 12 embodies the provisions of sections 21 1 and 212 of. the formw 
Code, without material alteration of the powers of the Court thereunder and this 
section enacts that all questions relating to execution shall be determined by the 
Court executing the decree, and it remains for the Courts themselves to decide 
whether any and what questions regarding mesne profits and interest are to be 
considered **to relate to execution” within the meaning of this section : — ^Tbe 
decisions relating ta mesne profits under former Codes will be found under sec* 
tion 2 (12) vide Mesne profits and Order XX, r. 12. 

Parties to the suit.— Tht Explanation puts an end to a conflict of decisions 
and the dismissal of a suit or part of it does not take«the parties affected out of 
the meaning, of this section. The question must arise between parties to a suit, 
and on the record whether put rightly or wrongly.* But where it docs so 
arise, it cannot be got rid of by adding unnecessary parties ;* nor does a decree- 
holder cease to be a party by becoming a purchaser.* Intervenors when the 
suit has been disposed of, without decisions of their claims, are not parties to 
the suit.^ In a suit for partition, the mother of the other parties claimed a shigrt* 
The latter compromised the suit, and a decree was passed behind her back, 
under which she was dispossessed of certain property, r/eid^ she was a party 
. to the suit, and her objection that the decree did not bind her, and her claim to 
be restored to possession should have been decided under this section.* A pur- 
chaser at a sale in execution of a decree is not a party* nor a purchaser pendenU 
We of property in suit.’* Nor is the purchaser of the rights of the judgment- 
debtor which were sold in execution of a money decree obtained by the mort- 
gagee, and subject to that mortgage, a party to the suit in which the decree was 
passed nor is one who, though originally a defendant, has been released from 
the operation of the decree * when an intervener has been made a defendant, 
and exempted from the operation of the decree, but directed by the Appellate 
Court to pay costs, he still continues to be a party to the suit.^* The purchaser 

^ Seo Report of Special Committee. 

* See Order XX, r. 12. 

■ Mnhendro Narain v. Gopal VondtU, (189(») 17 Calc., 709 p. 777 ; Raman v, 
Muppil Nayar (1801) 14 Mod,, 478. 

* Bhuggobutty v. Money, (1878) 2 C. L. R., 54.5. 

* Kristo Moliinoe v. Kaliprosonno, (1882) 8 Calo , 402. 

^ 0 Muttia V, Appasami, (1890) 13 Mad., 504. 

^ Kalka VroHod v. Basant Ram, (1901) 23 All., 840. 

* Sankaravadivammal v. KumaiTflamya, (1885) 8 Mad., 473 ; see Gour Kiakore e. 

Mahomed Hassini, (1808) 10 W. K., 191 j and Gowri e. Vignevhwar, (1098) 
17 Bom.. 49. 

* ViHhvanath w. Subraya, (1891) 16 Bom., 290; Hira Lai w, Oourmoni, (1880) 13 

Calo., 326 ; Shivram v. Jivu, (1889) 13 Bom., 84 and the cae e a oit^ there. 

Aga Syed Alidoul v. Lenaine, (1869*70) 13 Moo. I. A., 09. 

Narain Aoharjee v, Gregory, (1867) 8 W. R., 304. 

Gour Kishore v. Mahomed Hassim, (1808) 10 W. R., 191. 

Huroe Ki^horo v. Kaloe Klehore, (1867) 8 W. R.. II4. 
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of a ^cree in a question arisini; between him and his vendor^ is not a 
the suit nor are rival decree-holders all seeking to^jtiach the same p^d^iy 
as against one another,* or disputing as to the distnoution of the assets i* ttor 
is a third party who objects to the sale of the attached property nor a person 
claiming under a title created by the defendant subsequent to the institution of 
the suit* nor a Collector seeking Court-fees under Order XXXIII, r. i$ post nor 
a person who becomes a surety for the appearance of a party, himself a pai*^ to 
the suit.7 An order having been made, in a decree dismissing a suit against 
the next -friend of a minor plainiiflr, to pay the Court-fee due to Government, 
held that the Collector was no party and in proceedings for the enforcement 
of an order under Order XXXIII, r. 11 against a next friend, such next firtend is 
no party to the suit.* 

A party sued in a representative character is a parly to the suit within the 
meaning of the section,* and there is no distinction between the positions Of a 
legal representative added to the suit before a*^d those added after decree.^^ 
And so is a person who, before the passing of the decree, becomes surety for the 
due performance of the same or any part thereof 

If a legal representative sets up a title to property as his own in execution 
of decree, the dispute falls within this section and not under Order XXI, r. 57,^* 
unless that portion of the decree which is being executed does not bind the 
objector but it has been held that, if a debtor objects that he holds the pro- 
perty attached as wakf,^^ or in any right not personal to himself,^* such a holding 
being not as owner but as trustee, he is not bound by the decision in execution.^* 

' Mohabir Singh v. Ram Bliaghowaii, (1885) 11 Calc . 150. 

* Af/AiloonniHsa e. Parbutty K<x)nwur, (1865) 2 W. R. Mis., 42; Ram Cbunder 

V, Munstt. JUamirari, (1007) 11 Calc. W. N., 438. 

^ Dcen Dyal v. Radha Muddum, (1868) 9 W. R., 223; Sanjivi Ramasaml,. 
(1885) 8 Mad., 494. 

* Luchmeelmt Singh v, Lekraj Roy, (1865) 2 W. R. Mis., 56 ; RagUunath Das 

V. Badn Prasad, (1884) 6 All., 21 ; Sevn v. Muttusaini, (1887) 10 Hod , 53. 

^ AmeeroMnnissu v. Abodoonnissa, (1871) 16 W. R., 307. 

* Colleotor of Ratnagiri, v. Janardan, (1882) 0 Bom., 590 ; Collector of Kanara v. 

Krishmppa, (1891) 15 Bom.. 77 ; otherwise in Allahabad,— Janki v. Colleotor 
of Allahabad (1887) 9 All., 64 ; Secretary of State v, Bhagwaoti, (1891) 13 All., 
326. 

' Sikooram Agurwalla v. KomoUkant l)ey, (1865) 2 W. R., 65. 

■ Colleotor of Triohinopoly v. Kivarama Krinhiia, (1900) 23 Mad., 73. i 

« Wahed Ali v. Jumaeo, (1872) 11 B. L. H., 149 ; (1872) 18 W. R., 185 ; Oseemun- 
nissa V. Ameeroonnissa, (1873) 20 W.H., 162; Buddu Ramaiya v. Venkaiya, 
(1866-8) 3 Mad. H. C., 263. 

Seth Chand v. Durga, (1890) 12 AIL, 313 ; sec also Arunddhati v, Natesba, (1882) 

5 Mad., 391. 

Choree Lai v. Sheo Narain, (1867) 8 W. R.» 24; Suleman v. Sliivram, (1888) 
12 Bom., 71. 

Seth Chand V. Durga, (1800) 12 All, 313; Rajrup Singh v. Ramgolam Boy, 
(1880) 16 Calo., 1; Kuriyali v. Mayan, (1884) 7 Mad., 265 ; Ravunni v. 
Kunju, (1887) 10 Mad., Il7 ; Nimba v. Sitaram, (1885) 0 Bom., 458 ; Puni^- 
imn V. Rabia, (1890) 17 Calc., 711 ; Sitaram v. Bbogwan (1886) 7 AlL, 733* 

** Jangi Math v. Phundo, (1880) 11 AIL, 74 ; Bukshi Ram v. Sheo Pergaeh, (liMl) < 
12 Calc., 453 ; Mungeshur Kuar v. Jamoonna, (1889) 16 Calo., 603. 

Nathmal v. Tajammul, (1885) 7 AIL, 36. 

Ram Ghulam v. Hosaru Kuar, (1886) 7 AIL, 647 ; Sita Ram v. Bhogwan Das, 
(1886) 7 AIL, 733. 

> « Shankar Dial v. Amir Haidar, (1879 80) 2 AIL, 762 ; Roop Lall v. Bakani, (1888) 
16 Calo., 437 ; and see judjnnent of Ed^ C. J., in Seth Chand v, Durga, 
(1800) 12 AIL,, 324; Gour Mcmi v. Jugut, (1800) 17 Oalo., 67; see aim 
Punohanun v. Rabia, (1890) 17 BOalo.,t7n, and there is no dififorenoe hetwj^ 
the po^itiou of a party to a suit iad a stranger if the objeotion is in substanok 
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Parties originally made parties to a suit, but expressly exempted from fbe 
operation of the decree not parties to the suit within the. meaning of this 
section. Their objections to the attachment of their properly by the decree* 
holder must be considered to be objections under Order aX I, r. Pmeedings 
in execution of a decree taken against the plaintiffs father and eldest brother on 
previous occasions did not bind the plaintiffs, who were not parties to them, 
within the meaning of the corresponding section of the former Code.* 

-Sub-section (3) now makes it incumbent upon the Court 
to decide questions as to representatives arising under this section outright and 
no option is given to remit the parties to a separate suit. The power given by 
this section to decide such questions must not be construed as cutting down in 
any way the power of the Court which passed the decree to give leave to exe- 
cute it against a deceased judgment-debtor’s legal representative under section 
^o.* The following decisions under Act XIV of 1882 may be used in the 
interpretation of this word for the purposes of this section 

The term ** representative*’ when used with reference to the judgment -debtor, 
does not mean only his legal representative, that is, his heir, executor or ad- 
ministrator, but his representative in interest and includes a purchaser, who so 
far as such interest is concerned is bound by the decree.^ It includes persons 
by whom the decree may be executed under section $0 and Order XXI, such as 
the assignee of the decree-holder.^ It has been further held to include 
subsequent transferees of a transferee under Order XXI, r. 16 (see. 232).* But in a 
later Calcutta case the assignee of an auction-purchaser was held to be outside 
the meaning of the word.^ 

The mortgagee of a transferable occupancy-holding claiming prior to sale in 
execution of a rent decree is a represen titive.* 

■ I . I I _■ ■_ — - 

and not merely in form an objection under Order XXI, r. 57. Eavunni v. Kunju, 
(1887) 10 Had., 117. 'J'huB where a mortgagee suefl the mVHgagor and a 
third party who claimod tlie property, and outaineil a money-tbfcree against 
tho^ mortgagor and an order to sell the projierty ; after sale be pi-ocoocled 
against oUier property M'liich the third fNirty olaiined as his ciwi|.; Ae/ei, that 
the ill ini party was not, iMve in regai-d to tlic mortgaged pn^perty a part^' Ui 
the suit and the claim was under O. XXI, r. 58. Jaiigi Nathv. Pbutido, (1880) 
11 All., 74. And geiirrally where an objection has l>ceii made under O. XXI, 
r, 58, and representative of the judgnient-deht^ir hecomes also the repieaeuta- 
tive of the objector, hikI the decision is not under this wetiun ; Bahori Lai 

V. Gauri Sahai, (1886) 8 All., 6‘J6. 

* Mukarrtih Hussain v. ITnrniatuiinissa, (1806) 18 All., ,52. But see s. 248 cl. 

(o) (Order XXI, r. 57) and the cases under Order XXI, r. 57 ** Claims to 
Property.” 

* Krishnaji v, Vithalrav, (1888) 12 Bom.. 8fl. 

* Swaininatha «. Vaidyanatlia, (100.5) 28 Mad. 466. 

* Ishan Ch. Birkar v. Beni Madhub Sirkar, (1807) 24 Calc., 62 (F. B.) ; 1 Gale., 

W. N., 37 ; followed in Basudeb Giri v. Brojo Molian Jana, (1002-03) 7 Calc., 
W. X., 54 ; and Kaliari r. Thakur Das, (1906) A. W. M., 87. Bee also Budri 
Karain v. Jai Kishon Das, (1804) 16 All., 483 ; and Dwar Bux Sirkar o. Fatik 
Jali, (1808-00) 3 Calc.,. W. N.,222; 26 Calc., 250 ; followed in Burendra v. 
Gopi, (1005) 32 Calc., 10.31 ; (1005) 9 C. W. N., 824; Azgar tt. Aaaboddin, 
(1004-6) 0 Calc.. W. N. 134 ; Gulzai I>al v. Hadho Ham (1004) 26 AlL, 147. 
But this Full Beiioli case GuurBundar v. Hem Ch under, (1880) 16 Calc., SM 
was overruled. 

* Jamini V. Debi, (1006) 4 Calc. L. J., 102; and see Peari ti. Chandi, (1007) 5 

Calo., L. J. 80, also Bishtoo Narain V. Gunga, (1860) 11 W. R. and 
Bhavamshaiikar v. Naranshaukar, (1800) 23 Bom., 536 ; of an appellate decree, 
Gamini e. Dharina, (1006) 33 Calc., 857 ; 4 Calc., L. J. 102. 

* Ganga Das v. Takab Ali, (1900) 27 Calc., 670. 

' Breenatli Ghose e. Boma Nath Santiii, (1898-00) 3 Oalo., W. N. 276. It is 
difficult to reconcile these two last decisions. 

'*• Srimati Nium v. Rwlha K. Monikhya, ( 1907 ) 11 Oalo., W. N. 312 , 
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The purchaser of property vchich i$ at the time of purchase under attachflliSit 
in execution of a decree is a representative of the judgpient-debtor, his vendor.^ 
But if an interest comes into existence before the derree, the owner of it is not a 
representative so where pxecutors under an^rder of Court* borrowed a sum 
from A for the funeral expenses of the testator, lad the will was set aside by the 
heir, the latter was held not to be the representative of the executors.* A 
purchaser of plaintiffs interest not on the record is not a representative,* neither 
IS an auction-purchaser a representative,* but a person attaching a decree 
represents the decree>holder.* A purchaser by private sale of immoveable 
propf^rty from a judgment-debtor is not his representative where the decree is a 
simple money decree, and creates no charge upon specific property.^ A purchaser 
from a voluntary seller who has sold with the consent of the Court under O. XXI, 
r. 83, is a representative of the judgment-debtor.* A second mortgagee who takes 
his mortgage during the pendency of a suit on the first mortgage is a representa- 
tive of the mortgagor. ° The Official Assignee is the representative of an insolvauit 
Judgment-debtor,** So is a lessee under a lease granted by a judgmen t d eb i tt f 
while bis preperty was under attachment and in the charge of a Receiver.*^ 

The Members of a iarwa/i must proceed in execution under this section 
wheie a decree has been passed against the kiirnavan in his representative 
capacity.^* The question whether a person alleged to be a representative of a 
deceased party to a suit is such representative and also the questions whether 
property against which execution is sought m the hands of the representative of a 
deceased party was in fact the property of such deceased parly and not the separ- 
ate property of the representative .are questions to be decided under this section 
(244, old code) and not by separate When a decree for the sale of specific 

mortgaged property is being executed, it is not open to persons made parties to 


^ Uiir PrARAd V. Rum Lii' (1890) 21 AIL, 20; Lialji MaI v. Nand Kishore 
(1897) 10 All., 

KanittHh^ar PursUod V. Run BnUiidur, (1886) 12 Calo., 458; Rash Behary v* 
tiurnonioyee, (1H8I) 7 Calc., 403; boo BungHhidar v. Kedar Nath Moudal, 
(1806) 1 Cale., W.N. 114 ; and Kalu v. BhagalMti, (1001-2) 6 Calo., W, N. 127 ; 
contra PurinaiiandaN v. Vallabdos (1887) ll Boni., 506; Ramohaudra v. 
Muhodaji, (1885) 0 Bom., 141 ; not followed in Behari v, Canuai, (1888) 10 
All., 1. 

Faiiiiidro V. Jiigudisliwari, (1SS7) 14 Calo., 317. 

* Mohahiv Singh v. Ram Bagliowan, (1885) 11 Calo., 150; Halodhar r. Haro- 

goliind (1886) 12 Calc., 103; SamliaMivii 1 ;. Srinivasa, (1889) 12 Mad., 511; 
^uki Lai V. Jawaliir, (1883) 5 AIL, 94 ; Jagat Narain v. Jag Rup, (1883) 5 
All., 452; Bohari v. Uanput, (1888) 10 All., 1; but see Ranicbandra v. 
Mohadaji, (1885) 0 Bom., 141. 

Shivram w. Jivu, (1889) 13 Bom.. 34; Vislivanath v. Subraya, (1801) 15 Bom., 
200; Magan Lai v. DohIii Miilji, (1^1)85 Boni.» 631. When the interest of 
a purchaser at a Sheriff s salu is adverse to that of a Judmnent-debtor, he is 
not his r^reaentativc, Ram Narain v. Dwarka Nath, (1900) 27 Calc., 264; 
4 Calo. , W. N. 13 ; and tlie auciioti-purohasor is the dooi’oe-hulder'h represent- 
ative, Mauiekia r. Rajagopala, (1907) 30 Mad., 507. 

** Fuary Mohtui e. Romosh. (1888) 15 Calc., 371 ; followed in, Ki'ishiiaii v. Venkata- 
^thi, (1006) 20 Mod., 318; Sah Man Mull v. Kanogasabapathi, ,(1803)10 

7 Miulho Dor v, Bamji Fatak, (1804) 16 AlL, 286 ; and Mahabir Prasad v* Partab 
Chaiid, (1000) 22 All., 460. As to the moi^tgogee of a judgment-debtor aubee- 
iiueiii to a dooreo see Paramanda v. Mahabeor, (1807) 20 Mad., 378, and TtilidI 
ft Bitola, (1905) 27 All., 400. 

» (Joliardban Rai v, Bishau Prasad, (1001) 23 AIL, 116. 

• Shoo Narain e. Ohunni Lai, (1900) 22 All., 243. 

Miller v. Lukhimani Debi, (1901) 28 Gale., 419 ; 5 Oolo., W. N. 761, dissenting 
from Kashi Prosad v. Miller, (1885) 7 AIL, 252. ^ 

> ■ Mathewson v. Gobardhau Tribedi, (1901) 28 Calo., 492 ; 5 Oalo., W. N. 054. 

Marivittil v» Pathram, (1907) 30 Mad., 225. 

1 > Beni Prasad v, Lukhna, (1899) 21 All., 823. 
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the execution-proceedings as legal representatives of the deceased judgment- 
debtor to contend in those proceedings that the mortgagor was not competent to 
make the mortgage and that the decree was one which ought not to have 
been passed.^ 4 

Relating to the execution of the decree. This section is even -wider than 
section 244, but no doubt the Courts will give effect so far as is practicable to the 
intention of the Legislature to exclude from consideration ” in execution ” all 
questions relating to the Mesne Profits and interest awarded by the decree, 
under an earlier Code, it was held that the corresponding section was limited to 
questions arising in the enforcenient of an existing decree, capable of execution 
under the Code, upon the application of one or other of the parties to it.* 

Arising means directly^* arising,* but it should be borne in mind that the 
purpose and object of this provision is to prevent further and fresh litigation in 
respect of matters which really form part of the dispute in an existing suit* 

The object of this provision is, as pointed out in the case of Ossemunnissa v. 
Ameeroonnissa^^ “that the Court having the parties before it in the suit, it 
is proper that all questions between them relating to the execution of the 
decree should be determined, and that there should not be the expense 
of a separate suit to determine such questions. The most liberal interpretation 
ought to be given to the provision in order to carry out what was the design 
of the Legislature.”* This section takes away from the parties the right to 
raise by a fresh suit any questions as to their rights and liaoilities under the 
decree.^ Thus the following are within the section ; all questions in 
connection with attachment or sale of property ;* orders refusing to confirm 
a sale on the ground that, when the confirmation of sale was applied for, there 
was no subsisting decree,* questions regarding the appointment or removal 
of a receiver appointed in an administration-suit as to giving security under 
s. 546 (order XLl, r. 6) and the amount thereof staying execution either 


> Liladhar v. Chaturbbunj. (1800) 2l All., 277. followed in, Khetrapal v. Shyama, 
(1005) 32 Calc., 265 and Kuniaretta v. Bahapathy, (1007) 30 Had., 20. 

» Wahed Ali v. Juniall, (1870) 11 B. L. R., 149. 

■ Ram Qhulam v. Dwarka Rai, (1885) 7 All., 174 per Diithoit J. 

* See note (2) in/ra : — and in PruMunno Ooomar v. Kali Dob, (1892) 19 Calo., 

083 ;L. R. 19 I. A. lOO, their IftnlHhipH of the Privy Council in difimisaing 
the apjioal after roforiiiig to Sakharani (iovind v. Daiiiodhur Akharam, (1885) 
0 Bom., 408, and Kuriyali v. Mayan, (1884) 7 Mad., 255, said It is of the 
utmost iniportaiioe that all ohjeotious to uxecution-salos should ho disposed of 
as cheaply and as speedily as pijssible. Their lordships arc glad to mid that 
the Courts in India have not placed a narrow construction on the language of 
section 244, and when a question has arisen as to the execution, discharge or 
satisfaction of a decree between the parties to the suit in which the decree 
was passed, the foot that the purchaser, who is no (larty to the suit, is in- 
terested in the result has never boon held a liar to the application of this sec- 
tion” (244, old code). The section should bo lilxirally oonstrued to prevent 
litigation, Punohaiiuii v. Rabia Bibi, (1800) 17 Calc., 711. 

* (1873) 20 W. R., 162. 

* Oseemunnissa v. Ameeroonnissa, (1873) 20 W. R., 102. 

^ Kisan v. Anundram, (1873) 10 Bom. H. C. 4.33 ; Ranganasary v. Shappani 
(1860-70)5 Mad. H. C. 375 ; Fakirapa v. Paiidurangapa (1882) 6 Born. 7. Bee 
also Kristo Gobind v. Gatign Pershad (1876) 25 W. K., 372 ; Lolit Coomar v. 
Ishaa Chunder (1881-2) 10 0. L. R., 258; Kasrudin v. Venkatosh (1881) 5 
Bum. , 382. 

« Polokdhari Rai v. Radha Persod (1882) 8 Calo., 28 : L. R.,81. A. 165; 
Jogemaya Dassi v. Thaokomoni Daisi, (1807) 24 Calo. 473. 

* Doya Moyi Dari e. Sarat Chunder Mozomdar, (1808) 25 Calo. 175 ; 1 Calc., 

W. N. 656. 

Mithibai v. Limji, (1881) 5 Bom., 45; and see Gnanasambonda v. Viavaliogo, 
(1890) 13 Mad., 838. 

Ishwargar v. Chudasama, (1888) 12 Bom., 80. 
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by the Court which passed it, or to which it was sent for execution > j or satire 
the Court which passes the decree ; * orders refusing to stay execution ; 
refusing to allow the legal representative of a deceased decree-holder to take out 
execution without a certificate under the Certificate Act whether plaintiff 
is entitled to khas or symbolical possession,* or is not entitled to a greater 
quantity of land sued for, though given by a consent decree ;* or whether the 
land taken possession of is included in the decree or not or thaten 
oqcu pancy holding not transferable by custono ^cannot be sold in execv 
a decmpbtaihed by certain co-sharer landlords and not by the X 
them^* or whethet the proceedings have been initiated by the deeiee^tvHMrrvr 
the judgment-debtor,* an order disallowing the application of a judgment- 
debtor that the value of the property specified in the sale proclamation is 
inadequate,'* and where a partition suit between Hindus, the parties, except 
the mother, entered into a compromise and in execution the mother was dispos- 
sessed, her objection was held to fall under this section." The quesikm 
whether defendant is entitled to a right of orcupancy,'^ or to a non-salaable 
tenure ; or that the decree was fraudulently executed when barred by limita- 
tion.^* An order dismissing for default an application by the fudgment-debtor 
that the decree is barred by limitation an order under s. 87 of the Transfer 
of Property Act ; an order under s. 89 of the same Act ; " an order relating 
to property dealt with in execution, though not forming part of property affected 
by the decree,'* or one setting aside a sale i and an order passed after taldlkg 
on account due to a decree-holder under a mortgage, declaring under s. ft m 


' Hoti Lai V. Hardoo. (1883) 5 All, 212 ; Ghazidin 6*. J^'akir, (1888) 7 All, 73 ; 
but see Nihal Chand V. Rameshari, (1883) 9 Calo., 214; not followed in, 
(1888) 10 All., 301 ; (1886) 13 Oalo., 112. 

* Kriatomohiny v. Bama Churn, (1881) 7 Calo., 733. 

* Musaji V. Damodardas, (1888) i2 Bom., 270. 

* Hoti Lall V. Hardeo, (1883) 5 All, 212. 

* Kajibun V. Taki Khan, (1883) 12 C. L. K., 571 ; (1883) 9 Calc., 872. 

B Mohibullah v. Imami, (1887) 0 All, 229. 

’’ Kaghu Nath v. Muliia Amad, (1888) 12 Bom., 449 ; as to the propriety of 
eseoution of a ront decree by sale aud as to suppression of sale-proofamation 
Jagan Nath V. Watsun, (18*92) 19 Calc., 341; as to the saleability or other- 
wise of an occupancy holding — Gahar Khalipa v. Kasiinuddi, (1899-1900) 4 
Calo. W. N., 557 ; 27 Calc., 415 ; Majed Hossein v. Raghubur Chowdhry ( 1900) 
27 Calc., 187. 

* Durga Cbaran v. Kali Prosanna, (1890)26 Calc., 727 ; 3 Calo. W. N., 580 ; 

followed ill Murallah V. Burulah (1905)9 Calo. VV. N., 972 ; Dwarkanathv. 
Tarini, (1907) 34 Calc., 199. 

* Erusappa v. Commercial Bank, (1900) 23 Mad., 377. 

Qanga Prasad v. Raj Coomar Bingb, (1903) 30 Calo., 617. 

Sankaravadivammal v. Kuniarasamya, (1878-81) 3 Mod., 473. 

Ramgopal v. Khiali, (1884) 6 All, 448. 

Jauki Singh v. Ablukh, (1884) 6 All, 393 ; Ram Gopal v. Khiali Bam, (1884) 6 
All, 448; Basti Ram v. Pattu, (1886) 8 All., 146. 

Najalmt Ali v. BussoorooUah, (1873) 20 W. K., 11 B.L.R., 42 ; Zumeer 

Sirdar «. Assemooddeeu Sirdar, (1875) 23 W. R., 267 ; Rangji v. Bhaiji, 
(1887) 11 Bom., 57. 

" Lai Narain v. Mahomed Rafiuddin, (1901) 28 Calo., 81, p. 83. 

Kodar Nath v. Lalji, (1890) 12 AU., 61. 

17 OudhBehari v. Nageshar, (1891) 13 All, 378. 

Appa Roo V. Venkataramanayamma, (1900) 23 Mod., 55 ; Argon v. 
ll906) A. W. N., 233. 

19 Makha V. Sriram (1902)24 All, 108 ; Bonn Singh «• Behari Singh (1006) 33 

Colo., 283. 
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the Transfer of Property Act the amount due to him, are within the aectioii.^ 
The liability of ancestral property for a debt may be determined under this 
section** When an ipplication to set aside a sale is made, and fraud Is 
alleged, the case comes under this section, otherwise not.* But a mere allega^ 
tion of fraud without any attempt to substantiate it is not sufficient to brtna a case 
under this section.* A claim to attached proMrty preferred by the iudgment- 
debtor in the capacity of a shebait to a Hindu Deity, When the decree was 
against him for his personal debt falls within this section.* Property subject to 
a mortgage having been sold by the mortgagee as holder of a decree against 
the mortgagors, a separate suit was brought by the mortgagors to set aside the 
sale as being in contravention of s. 99, Act IV of 1882. that the question, 

being one arising between thwfi)arties to the suit wherein the sale was made and 
related to execution should be raised and tried in execution-proceedings.^ No 
separate suit will lie for the recovery of lands taken by the decree-holder in 
excess of the terms of his decree, if the decree-holder has b^n put in possetstpn 
by the officer of the Court executing the decree. Where such a suit has been 
instituted in the Court having jurisdiction to execute the decree, it may be 
regarded as an application under this section for determining where the lands 
are covered by the decree ; ^ but when the decree-holder takes possession 
by his own act, a separate suit lies.* So also a suit to recover a 
sum paid in excess of the amount due on a decree under a mistake will 
lie.* A Court executing a decree can ko into the disputed question of a 
transfer of the decree, and when there has been an assignment pending proceed- 
injgs in execution the Court can recognise the transferee as the person to go on 
with the execution, even if he has omitted to make a formal application for 
execution.^* Where a property was sold in execution of an ix pnrte decree and 
purchased by the decree-holder himself, and the decree was subsequently set 
aside it is competent to a Court td set aside the sale.^^ An application 
to set aside a sale held in execution of an ix parte decree, on the ground 
that the decree had been set aside is one under this section.'* When 

the decree-holders in execution realized more than they were entitled to 
it |ras held that the judgment-debtors could by an application under thn 
section recover the surplus from the decree-holders.'* 

When a Court had passed an order in an execution-case on the ground 
that the decree was satisfied, the proceedings were allowed to be re-opened by 
an application under the corresponding section of Act XIV of 1882 on the 


' Ai^an Bank v. Kammavonkata, (1903) 26 Mad. 237. 

* Aiihar o. Sebak, (1007) 34 Calo., 642 ; and a question whether a debt was 

oontracted by a Hindu for iniiiiural purposcfi oiay also bo tried under this 
sootioii, Cliundor Femhod e. bbani Ivoeri, (1906) 3 Calo. L. J., 131 and see 
Amar v. Sebak, (1007) 6 Calo. L. J., 491. 

* Bajani Kant v. Hossaiuuddin, (1898'9) 3 Calo. W. N., colxxxviii. 

* llniakanto r. Dinonath, (1900-1) 5 Calc. W. X., 124 (p. 126) ; 28 Calc., 4 (p. 7 

explaining Rajani Kant v. Hossamuddiii, (1800-1000) 4Cido., W. N., 638. 

* Bog V. Kimdali Debya, (1903*4) 8 (JIalc. W. N., 86.3. 

* Mayan v. Pakuran, (1899) 22 Mud., 347 ; followed in Mutha v. Karapau, (1907) 

30 Mad., 3l3. Bee Jogendra Nath v Cobinda Chandra JDiitta, (1008) 12 Calo. 
W. N., 310 Olid id. 308. 

* Biru Hahata v, Bhyama Chum Khawos, (1896) 22 Calc., 483; Jhsmnuui Lai v. 

Kewal Ram, (1000) 22 All, 12l; Jogendra Narain v. Bumomoyee, (1873-4) 12 
B. L. R., 203 note ; (1870) 14 W. R., 80. 

* Mudhun Mohan e. Kanyee Doss, (1873-4) 12 B. L. R., 201 ; Bhurut Boemduree 

V. Puresh Norain, (1860) 12 W. R., 86. 

Agra Savings Bank v. Briram (1876-8) 1 All. , 388. 

>0 Dwar Buksh v. Fatik JaU (1898*9) 8 Calo. W. N., 23 ; 26 Calo., 260. 

' > Beni Pershad v. Lokhi Bai, (1696-0) 3 Calo. W. K.. 6. 

Sot Umod Mai v. Brinath Ray, (1000) 27 Calo. 610 } 4 Calo. W. N., 682. 

Dhan Kunwar v, Mahtab Singh, (1900) 22 All, 70 \ and see 
Mahamnied (1006) A. W. N.7%« 
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ground that thu ducree-holdnr had made mUtake in calculation in fixing tM, 
amount due.^ When a court deals with a question relating to the dischafsfe 
or satisfaction of a decree, it may be said to be executing,g|he decree, akheogh 
no formal application fur execution has been made to it.* ^ 

Su6sts(i’njj^decr€e,--~}/Loney unduly recovered under a decree or judgment 
cannot be recovered back in a fresh suit or action whilst the decree or judg- 
ment under which it was recovered remains in force ; but this rule of law rests 
upon the ground thdt the otiginal decree or judgment must be taken to be 
subsisting and valid, until it ii.is been reversed or superseded by some ulterior 
proceeding.* If it has been so reversed or superseded, the money lecovered 
under it ought certainly to be refunded, and is recpverable either by summary 
process or by a new suit or action.* 

Pi'spossesnon.--\ p^rty to the suit has no remedy except process of 
execution, if he is wronghilly dispossessed of property under colour of a 
decree.* So also, where the jud}>ment-debtor complained in the execution 
pi oceedings that the deciee-h older had been put into possession of lands that 
were not covered by the decree, and his objection was dibiliowed by the Court 
executing the decree, a sep I rate suit could not he brought by the judgment- 
debtor to obtain possebbion of those lands.* Where the debtor claimed the 
surplus bale-proceeds relating to a previous d<:cree under a compromise effected 
in another suit between him and other debtors, it was held that this was a matter 
that should be determined by the Court executing the deciee.'^ 

Not within the section. — A Cjutt executing a decree cannot go behind it.* 

The validity of a decree of which execution is sought cannot be disputed in 
execution proceedings under this section ;* nor can any attempt to set aside 
Its effect be dealt with neither questions arising antecedent to the passing 
of the decree.^* When the terms of a decree are uncertain, it is not competent 

^ Nilrataii Kliasnobish v. Ham HuUon Chattorji. (1900-1) 5 Calc. W. N., 627. 

* * Honi Kanialessuri v. Sukhaii Singh, (1902-3) 7 Calc. W. N., 172. 

* Parfab Singh v. Beni Ram, (1879-80) 2 All., 61. 

* Kalianaeinndram v. Egnavedimwara, (IB8S) 11 Mad., 261 ; Mookoond Lai v, 

Mahoraod, (1887) 14 Galo., 484. And hoo the oaeioH of Shama Perbhad v, 
Hurro Pershad, (1803-7) 10 Moo. I. A., 303 ; 3 W. R. P. U., 1 1 ; and Kaliohum 
Dtttt V. J<igeRh Ohunder Dutt, (1877-8) 1 C. L. B., 5, m which Buoh suits were 
allowed, in a similar ease, lentitutiun was granted, Mahomed Klaheo v. 
Kally Mohun, (1880) 5 Calc., 589 ; nee also Narayana ft. Narayana, (1890) 13 
Mad., 437 ; and oonifiare Waghula v. Maaludiii, (1889) 13 Bom., 330. 

* Mattnvolln Pillai v. Vythihnga, (1860-70) 5 Mad., H. C., 185 ; Kattama Naeliair 

V. BoUiagunisami, (1870-71) 0 Mad. H. C., 293 ; and nee Colleotor of Meerut u, 
Kalka Prat^l (1906) 28 All., 665. 

* Jogondra Narain v. Sumo Moyee, (IS70) 14 W. B., 39; Kinhon Soondur ts, 

Prosiinnu Nath (1864) W. H. 208 ; Prann-ith Roy r. Proonath Roy, (1867) 8 

W, H., 398. But ill the case ot Rash Boharce Lull, r. Wajun (1869) II W. R., 
516, it was held that if the oiBoor exoLnitmg the decree should tiot oontrary 
to its torins. Ins act could not lie considered to be an aot^ done in oxeoutiou 
of the dooroe and therofoie thf* judginout -debtor ouuld briiiK a Roparate suit 
to net aside such prfX'ccdingH. See hoaever Jogoudro Nath Koonwar v. Ranee 
Surno Moyee, (1870) 14 W. R., 40. 

’ Velayot Hossoin v. Wuloe Ahmed (1 875) 23 W. R., 207. 

* Appa Rao v. Krishna Ayyanagar (1902) 25 Mad., 537 ; Ram Pbal e. Ram 

Baran, (1883) 5 AIL, 53 ; Bunodo Lai v. Brajondra Kumar, (190^ 29 Oalo., 
810: Chhoti Narain Sing V. Ranienhwar Koor, (1901-2)0 Cain. W. N., 796 ; 
Hassan Ali, v. Gauzi An Mir, (1904) 31 Calo., 179 Rashbehari v, Joynanda, 
(1906) 4 Oalo. L. J., 475. 

* OUlntamau v. Chintaman, (1893) 22 Bom., 475. 

Khetrapal v. Shayama, (1905) 32 Oalo., 265. 

Ohhoti Narain Singh v. Rameshwar Koer, (1901-2) 6 Calo., W. -N., 799; 
Krishna Roy v» Jawahir Singh, (1893) 20(3alo., 260. 
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to the Court of execution to make any inquiries, by taking evidence; to ascertain 
the meaning of such terms.^ 

Any question a^to whether the decree was obtained by fraud or collusion 
is not within the seoion;^ nor is a question whether an agreement with a 
minor is not void for want of sanction.^ A question as to whether the person 
who consented to a decree had authority to do so is one which cannot be raised 
in execution.^ An adjustment of a decree not certified under Order XX, r. i 
cannot be taken cognizance of under this section.^ An order pnder Order XXI, n 
94, is not within this section and therefore no appeal lies.* An order under 
sec. 174 of the Bengal Tenancy Act is not one under this section and is therefore 
not appealable. ^ An application by a purchaser to set aside a sale of immove- 
able property in execution of a decree or for compensation on the ground of 
deficiency in area of the land sold is not sanctioned by any provision of the 
Cod^ and the purchaser cannot come under this section as his interest in the 
application is adverse to that of the judgment-debtor.* This section bars a 
suit brought for the determination of certain questions specified therein, but 
it does not bar the trial of any issue involved in those questions e.g., the question 
of the transferability of a holding, if the issue is raised at the instance of a 
defendant in a suit brought against him, in which respect it differs from 
sec. ii.® 

A dispute upon an agreement not to execute made subsequent to decree 
is not within the section,^* neither are questions arising as to an order 
absolute for sale of mortgaged property made after a mortgage decree.'^ 

Where a decree is passed on a compromise between the plaintifT and some 
defendants, disputes arising in execution between the plaintiff and other defendants 
do not fall within this section.^ 

Decree satisfied. If the decree has been fully satisfied and the execution 
proceeding closed, no orders can be passed under this section, and regular suit 
will lic.»« 

Where a sum of money was found due under a decree, and the decree was 
satisfied, it was held that the only way of objecting to the sum by review,** 
and where a ten -annas share of a money decree was sold bemimt for the debtors, 
but the remaining creditors executed the whole decree, on giving security, the 

* Nuddyar Chand r. Gobiiid CJiiiinl«r (1884) 10 Cal<-.. lOU’J. 

* Sudindra v. Budan (18Hfi) 9 Mud., 80. 

” Arunohallaii v. Kurugappa. (1880) 12 Miul.. 503. Si‘«> '' Fraud *' in/Va, p. 105. 

* Dhaiii Ram v. LucliiiicHWur. (1806)23 Cuh*., 6.30. 

■ Ram Dayal Bannorjoe v. Ram Huri Pal, (1803) 20 Calr., 32. 

" Gliulam 8habbir v. Dwarka Prawid, (1800) 18 All., 36 ; Bhimal Doh v. Gonesh 
Koer, (1806-7) 1 Calc. W. K., 658 ; contra, Muttia v. AppaHanii. (1800) 13 
Mad., 504. 

^ Kishori Mohan V. Saroda Mani, (1890-7) 1 Calc;. W. N., 30: &uhh Narain v. 
Goroke Prasad (1898-9) 3 Calc. W. N., 344. 

* Ram Narain v. Dwarka Nath, (IBOO—lOOO) 4 Calc. W. N., 13. 

* Bhiram Ali v. Gopi Kanth 8haha, (1897) 24 Calc., 355 ; 1 Calo. W. N., 396. 

Durga Uharan v. Karamat Khan (1902-3) 7 Calf. W. N.. 607. 

Mukund v. Haridas (1893) 17 Bom., 23. 

Akikunnissa v. Roop Lall, (1898) 25 Galo., 133 in wliioh tho oonflioting deoUions 
on this point arc disoussefl, see also Kanbir v. Drigpal (1894) 16 All., 23. 

** Jathavedan v. Kunoha (1007) 30 Mad., 72. 

Juggut Chunder v. Shib Ghundor, (1871) 16 W. R., 260, Ramanadau Ohetti v. 
Kunnappu Chetti, (1870-1) 6 Mod. H. C., .304; followed in Fakaruddin v. 
Official Trustee (1884) JO Calc., 538. See alscj Mohomed Hossein v. Kcnl, (1881) 
7 Calc., 91 ; Rash Behary Maiidul v. Rakhal Cham Mandal (1890-7) 1 Calc. W. 
N.. 708 

Fakaruddin v, Official Trustee, (1884) 10 Gale., 538. 
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debtors who had purchased^ were allowed to sue for their share, as the decres 
was satisfied.^ « 

If a decree for restitution of conjugal rights is never itxecuted, but the wife 
returns to her husband’s bouse after the decree, and then deserts him again, 
a second suit is not barred by this section.^ This section does not apply to execu- 
tion proceedings held under the Public Demands Recovery Act,^ ther^ore 
a suit to set aside an irregular sale held under this Act is not barred by this 
section.^ It does not apply to an ofder passed with regard to a party against 
whom there is a personal decree in respect of a claim he may set up to bold 
property attached in execution ns a trustee. ‘ 

After Blseoution. — It has been held that this section applies to disputes 
after as well as before execution,^ but when a decree has become incapable of 
execution by reason of events -subsequent to decree the Court cannot alter the 
decree.^ The confirm ition of a sale has been held to be no bar to an applicatiotf 
by a judgment-debtor under this section.^ 

Review. — An application for review of an order dismissing an execution 
case is not within this section ^ 

Where it was admitted th it decree, attachment and sale were in order, a 
dispute between two jirigmout-debtors arising under sec. 318 (Order XXI, r. 95) 
cannot be dealt with under this section 

Fraud. — A separate suit is m lintain.able to set aside a decree and inciden- 
tally a bale in pjisuince thereof on the giound of fraud,’* ^ but applications to set 
aside a sale only even after ( onfinii itioii and iiotwith<tanding that the purchase 
was made by a third person,’^ f.ill within this section whi^h mu>t now be regar- 
ded as a bar to a suit for that purpose.^ ^ 

' Ilaragnhuid v. Insiiri, (1S88} Calc., 187; soo aibu Mohundra Narain v. Gopal 
(IHDO) 17 dale., 7U0. 

* Keshavlal v. Uai Parvati (1K94) 18 noiii.. 327. 

* Kamrup Sahay a. Khushal Misser (1901-2) C Calc. W, N., B30. 

* Ham Tanik v. Mosiheh AU, (1901 2) 6 C.i1e. \V. N., 246 ; hnt hoo Hari v. Chandra, 

(1907) .34 7H7 ; Hirhamdoo ?». Hihi Rasul (1905) 32 Calf., «9I ; 1 Calc. L. 

•1 , 260 ; Unit'd .\]i n. Htij LvU'thmi, (1006) 33 Calf., 84 ; aoe alno (1905) 1 Calo. 
1.. J., 542, and 2 Calf. L. J., 504. 

^ R imanatlriii V. Levvai, (1901) 23 Mid.. 19 > ; RhijaUan Pain. Ramlal Das 
(1901-2) 6 Calf, W. N., 63. 

" Cnlluotor of Jaunpiir 7t. Bitlial Dis, (1902)24.^11.. 291; Imvlofl Ali ®. Jagan- 
Ali, (189.5) 17 All., 47 s ; hut nee Ranic h nhar r. Duclia. (1885) 7 All. 641; 
Matliuraman v. Ettappas imi, (1899) 22 Mad., 372. 

’ Ahtii * I n. Essibin. (1891) IS B nil., I'.li ; anl sue Dohi Das v. Rfaz Husain (1906) 
28 All, 72 ; (1905) A. W. N., I9l 

* Durga Charan v. Kali Prasaiina (IS99) 26 Calc., 727. 

* Pudmanund iSingh n. Doorga Perahad (1899) 4 Calc. W. N., 39. 

Kaatura v. Oaya, (1907) 20 All, 207, 

' ^ Moti Lal V. Kasaiok Chandra, (1896) 26 Calc., 326 ; Ram Narain Tewari v. Shew 
Bhunjan (19iM)) 27 Calc., 197. 

Wahid-un-hisHa v. (Tirdhari (1005) 27 All, 702; Golam Ahod r. Judhister 
Chiuidra, (1003) 30 Calc., 142. 

PoHaiia Kumar t>. Kali l)aa (1892) 19 Calf., 683; 19 T. A. I66, in* effect over- 
ruling Mohendra Narain e. Oopal Mundul, (1890) 17 Calc., 760 ; followed in 
Bhuhan .Moliun Pal n. Nanda Lull Doy, (1898) 26 Calo., 324 ; oud see Gaya 
Prasad v, Raiidhir Singh, (1907) 28 All, 681 ; (1906) A. W. N., 206. See afro 
Mutilal V. Russiok Chandra, (1899) 26 Calc., 326 ; 3 Calo. W. N., 395 ; Mathu- 
ra Dab v. Lauhman Him, (1902) 24 All, 230 ; Dnyamoyi v, Barat Ohunder, 
(1898) 2.5 Calc., 175 ; Kosliali Chandra v. Durga Tarini (1896-7) 1 Calo. W. N. 
0 x1; Bhuhan Mohan v. Peary Mohan, (IH9S-9) 3 Calo. W. N., Ixxx ; Hira- 
Lal V. Ohundor Kant, (1808-9) 3 i^lc. W. N., 403 ; 26 Oalo^ 539 ; Kokil Sing 
V. Kdal Siugh, (1904) 31 Calc., 385 ; con/ru, Jagannath v. Watson & Co (1892) 
19 Calo., 341; Abdul Mazumdar n. Mahommed Qazi (1894) 21 Calo., 605; 
Prannath v, Mohosh Chandra, (1897) 24 Calo., 516. 
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In other words if the fraud alleged is in the attention proeeedings the tiro- 
cedure is under this section, if in the decree, by separate suit.^ When there haa 
been a fraud on the powers of the Court it is doubtful whether any wai^r of right 
by a judgment-debtor to object to the sale can affect the Court when asked to 
set the aecree aside,* and, generally, questions whether the decree-holder was 
induced by fraud to withdraw execution,* or that the debtor attempted to de- 
fraud one creditor by getting another to certify a sum not paid or that the 
decree-holder fraudulently executed the deefbo in opposition to an agreement n<M 
to do so,* or did so in any fiaudulent manner,* must be determined under this 
section. 

An allegation of fraud against the auction-purchaser and not against the 
decree-holder must be defermined under this section so must an allegation of 
fraud against the decree-holder and not against the auction-purchaser.* It may 

« ot be competent to a Court to set aside the decree of another Court as fraudu- 
:nt> but it can give relief to the plaintiff* in respect of the land which he lost by 
reason of the sale.* 

Regular suit will not lie.— One of the chief difficulties which ar^ in 
practice under section 244, relates to the question whether relief in any particular 
case should be sought under this provision in the execution proceedings ot by a 
separate suit. This section, as re-enacted, has not gone far, if any way at all, to 
solve this constantly recurring problem. Bearing in mind that an application 
under this section can be m ide only by parties to the suit or their representatives, 
the first test to be applied to any case arising on this point is whether the persons 
seeking relief and the proposed defendants are parties or representatives of 
parties to the existing suit. In this connection recollect that the mere fact that 
some third party will be affected by the decision, does not take the case out of 
this section.^* If they are not, the lemeJy lies under this secHnn. A list 
of reported decisions on this preliminary question is given on pp. 186-189 ante. 

The second question is whether the claim relates to the execution, discharge 
or satisfaction of the decree in question. If not again the remedy cannot lie 
under this section. In considering this matter, the general principles as enun- 
ciated by the Privy Council and the cases cited on pp. 190-191 ante^ should be 
consulted. 

It seems clear that one or other of these questions must be answerable in the 
negative to exclude any given dispute from this section. 

In the present state of the decisions under section 244, (old code) it would be 
hazardous for the Editor of a work of this nature to enunciate general principles 
upon which they may seem *to have been arrived at, other than as above stated. 
The best assistance that can be given to practitioners is probably an epitome of 
the head notes to the reported cases which are divided below under two heads 

This section applies as well to a dispute arising between the parties con- 


' Deboiidra v. Pranaiina, (1005) 6 Cale. L. J., 328. 

* Dhankdhari v. Nathima, (1007) 11 Calc. W. N., 848. 

* Paranjpe v, Kanade, (1882) 0 l5oni., 148 ; Bukliaram v, Damodar (1885) 9 Bom., 

404 : Buhary Lai v. Kedar Nath (1891) 18 Calo., 409. 

* Tarak Chunder v. Diveiidra Nath, (1883) 12 C. L. R., 506. 

* Ballodeb Lali v. Anadi, (1884) 10 Calc., 410. 

■ Viraraghava v, Vonkatocharyar, (1882) 5 Mad., 217 : Hukhinee BuUubh e. 
Brojunath,(1880)5 Calo..30H; Suhbaji Ram V. SriuWaM, (1878-81) 2 Mad.*, 
204 ; but HOC Ganga Narain v, Tiluok Ram, (1887-8) L. K., 15 L A. 1 19. 
Aclharmani v, Monmotha Nath, (1901-2) 6 Calo. W. N., 279. 

* Khirode Sundari v. Juwendra Nath, (1901-2) 6 Calo. W. N., 283. A suit by a 

mrty or representative against an auoticm-piirohaser, Gie objeot of whioh m to 
determine a question whioh pnmerly arose & exeoution, is barred— Dhani Ram 
V, Chaturbknj (1900) 22 AU., 86. 

o Redar Nath e. Prosonna Kumar (lOOO-i) 5 Oalo. W. M., 559. 

Prasanna Kumar v. Kslidaa* (1891 -2) L. R. 19 1. A., 180. 
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templated by that section in relation to the execution of a decree after k hat 
been executed as it would to a dispute between such parties relating to tbe exe- 
cution of a decree before it had been executed.^ Where a sale ia execution wee 
set aside on the application of the judgment-debtor, a subsequent suit by him to 
recover possession was held not to be maintainable.^ Objections that ancestral 
properly of the judgment-debtor was not liable to be sold in execution may be 
made under this section and a separate suit is not necessary.^ When the ques- 
tion is whether the property in dispute belongs to the judgment-debtor or to his 
estate or not, and the question is raised in a proceeding in execution between the 
panics tu the suit or their representatives, it matters nut on what grounds the 
objection is taken to the property being made the subject of execution ; the ques« 
tion is one to be determined, in execution, and this section bats a separate suit.^ 

A regular suit will not lie to recover money realized on a decree which has 
been subsequently set aside or reversed on appeal ^ A suit by a decree-holder*' 
to recover purchase money from the purchaser of property sold in execution 
will not Ife ^ A separate suit will not lie to set aside a compromise and 
on the ground of fraud^ or otherwise nor for foreclosure hy a mortgagee.^ 
A regular suit will not lie to restrain a decree-holder from executing his decree, 
when the decree has been satisfied by an agt cement out of Court, and such 
satisfaction has not been certified to the Court or to recover possession of 
certain property sold in execution of a mortgage-decree p issed in the presence 
of the plaintiff who, in the mortgage suit denying the mortgagor’s right to mortgage, 
withdrew his defence,^ ^ or to have it determined whether improvements on land 
attached in execution of a decree are the property of a deceased judgment- 
debtor, which has come into the hands of his representatives as such or belong 
to the representatives in their own right. In execution of a decree against 
the karnai/an of ihe defendants, certain tarwad property was attached. On 
objection by defendants, the property was released. Htld^ that a suit to cancel 
the Older of release was barred.^ ^ When a sale has been held by a Collector 
under s. 320, (old code) a suit will not lie to set aside the sale on the ground that 
the property is ancestial, and that the sale could not be legally held by tbe 
Collector.^ ^ Applications fur delivery of possession of property purchased at a 
Court auction must be made undei this section even by assignees of the decree- 
holder’s repressnutives. riicy cannot miiniam a separate suii^^ nor can a 
surety for the decretal amount sue the decree-holders for a derlaratioi that they 
are not entitled 10 execute a portion of their decree against him 

^ Inidod All!’. JagATi Tiil, (1895) 17 All., 47S ; Madhu Sudan v. Gobinda Pria, 
(1900) 27 Oalo.. 34 ; 4 dale. W. N., 417. 

■ ViraraghavA i». VeiiUata, (1893) 10 Mad., 287 

* Krishmai v. Aruiiaolialam, (1893) 16 Mad., 447, and see oasos cited p. 196 supra, 

* Upeiidia v. Ranganatlia, (1894) 17 Mad., 392. See also Trimbak Ram Rao 

V. Guvinda, (1895) 19 Bom., 328. 

■ Shoodilial V. Bhawani, (1907) 29 AIL, 348. The proper remedy is by appli^ 

uatiuii for restitution in execution ; Saran v, Bhagwan, (1903) 25 All., 441. 

" Rahim-uddin v. Ram I.ial, (1905) 27 AIL, 153 ; nor for the delivery of tho pro- 
perty, Kattayat v. Hatnaii, (1903) 26 Mad., 501. 

'' Adhar Singh v, Sheu Prasad, (1902) 24 AIL, 209. 

* Durga Kunwar t>. Bnlwant Singh, (1901) 23 All., 478, and see notes vide 

“Praud” p. 195 supra, 

* Bansidhar v, Gaya Prasad, (1902) 24 AIL, 179. 

Azizatie. Matuk Lai, (1894)21 Calc., 437. 

Ram Chandra v. Ranjit Suigh, (1900) 27 Gain., 242 ; 4 Calo. W. N., 4U5» 
Vongapayyan v, Karimpanakal Parvati, (1903) 26 Mad., 501. 

Katnal Kntti v. Ibrayi, (1901) 24 Mad., 658. 

i* paulat Singh v. Jugal Kishore, (1900) 22 AIL, 108. 

IB Sandhu v. Hussain, (1905) 28 Mad., 87. 

langa Baddy v. Hiuaaui« (1905) 28 Mad.» 117. 
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Begular suit will lie. 

Agreements prior to decree, — The existence and validity of agreements as 
to costs to be awarded by a decree has been determined in execution proceed- 
ings,^ but this practice has been objected to and dissented from on the ground 
that the object of such an inquiry is to impugn the decree itself." It was said 
in this last case that cases can only be inquired into under this section (244 
former code) when the existence of a decree capable of execution is conceded. 

Decree set aside, — Where a decree has been executed and afterwards set 
aside or reversed on appeal it has been held that a fresh suit is maintainable for 
a refund of the purchase money ;? or for the value of property appropriated in 
execution.^ In this case it was said that the decree had ceased to exist and 
for that reason the section (244 former code) did not apply. Compare these 
decisions with that of the Allahabad High Court, note (10} p. 195 ante which 
appears to be directly in conflict 

Sale set aside, — Where a sale has been set aside for irregularity, the* auction- 
purchaser can maintain a suit for recovery of the purchase money." 

Fraud,^Pi suit will lie to set aside a decree on the ground of fraud," and 
this cause of action is to be distinguished from objections to the execution sale 
see p. 195, ante vide Frtiud, 

Compromise,- -\WhQv& Si s\i\i for po<»se«%sion w ah compromised on an agree- 
ment a subsequent suit to execute a kalniliyat in terms of that agreement has 
been held to be iniintainable and a suit lies for broach of an agreement not to 
execute a decree or to prove an aijustuient out of Court which could not be 
taken cognizance of under sec. 258 (() XXI, r. 2)" or upon a deed executed 
under a decree.'® 

An order passed against a person who at the instigation of the judgment- 
debtor has obstructed the decree-holder in obtaining p>sse5sion does not bar a 
suit." A suit brought for a declar.ition that a decree purchased in the name of 
a defendant who had wrongfully taken out execution in his own name bad been 
really purchased by the plamiitf for his own benefit and that defendant was only 
his benimidar^ is not birred by this section.'*** A suit for partition will lie at the 
instance of a plaintiff who h is purch iscd a share of a property at a sale in exe- 
cution of a decree, and who has been obururted in obtaining possession b} some 
of the judgment-debtors.' ® This section docs not bar a suit to establish the 
liability of ancestral property in the hands of sons to sati.sfy their father’s 
debts. This section does not bar a sii't for contribution brought by one of two 

' Liildiifl r. KiHhordfis, (IHUM) 22 B(»m.. 4(13; ilistingiushod in Ih'iiixlo liiil t\ 
Brajendra, (1902) 20 (jalc., 810. 

* HnRHaii Ali r. (Mn/.i Ali Mir, (1901) 31 CaU*., 179. {iIho Poiinaniliala r. 

Sivagnania, (1894) 18 Mid., 343 ; L. U.. 21 I. A.. 71. 

* Hira Lai r. Gour Moni, (1886) 13 Calc., 320. 

* Coffin V. Karbari Uawat, (infi.!) 20 Calc., 601. 

* Jutindra Mohun Tagore v. Mahom*;d B. Cliowtlhiiry, (1905) 32 Calo., 352. 

* Khagondra Nath v. Pruiinath, (1902) 6 Calc;. W. N., 473, a ooho of an ex parte 

decree. 

» Chuni Lai v. Hira Lai, (1903) 7 Calc. W. N., l.W. 

* Hanmant v. Subbabhat (1899) 23 394. Bee also Murigoya v. Hyat 

Buhob, (1890) 23 Bom., 2.37. 

* lawar Chandra v. Harish Clmndra, (1898) 25 Calo., 718 ; 2 Calc. W. N.. 247.' 

Matangini v, Chooiioymoney, (1895) 22 Calo., 903. 

" Biahendyal Singh v.- Sagar Singh, (1897-8) 2 Calc. W. N., 311. 

'* Gour MoliOfi r. Dinonath Knrmakar, (1897-H) 2 Calo. W. N., 70 ; 25 Calc., 49. 

** Nagamuthu Bavarimuthu, (1802) 15 Mad., 226. 

Ramayya «. Voiikataratuam, (1894) 17 Mad., 122: Arunehala v, Bivagirl SSemin- 
dar, (1894) 7 Mad., 328. See also note (3) p. 107t ante. 
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judf^ment-debtors who has been compelled to satisfy the decree in full against the 
other joint-debtor nor a suit for possession by the purchaser at a Court sale 
of a share of an undivided member of a joint family.^ 

When an issue arising out of the execution of decree has not been raised and 
determined under this section a defendant in a separate suit subsequently 
brought may raise that issue in that suit.® Under s. 21 of Bengal Act 1 of 
1895 , before its amendment Bengal Act t of 18971 a regular suit may lie 
set Aside a sale held in execution ofa certificate issued by a Collector under 
Public DeAiands Recovery Act.* 

Sj^mdf/icai a person takes symbolical possession by mis- 

take, a suit for Mat possession will lie.® 

Mortgtijre —A having obtained a decree against a widow on a mortgage- 
bond, applied to execute it against B, the reversioner, as her legal represencat^ 

B denied that he was her representative and the Judge, instead of aeciding the 
point, put B on the record, directing that the dispute should be decided in a 
regular suit ; that B could bring a suit to have it declared that the decree 
only bound the widow’s estate.® Two heirs of a Mahomedan woman took 
possession on her death of certain immoveable property left by her to the 
exclusion of the third heir, her sister. They mortgaged their property. The 
mortg.agee brought a suit and obtained ei decree for a sale. After decree one 
of the mortgrigors died and his sister was brought upon the record as bis 
reprebcntaiive. The property was sold and subsequently their sister brought a 
suit against the auction-purchaser for recovery of her share of the mortgaged 
property. //rA/, that sec. 244 (former Code) did not apply and that the suit was 
maintainable.^ .A second mortgagee, party to a foreclosure suit, must bring a 
separate suit to work out his rights against other incumbrancers.® Where a 
mortgagee in suing on his moitgnge included in his plaint certain property not 
included in the mortgage deed, held, th it this section did not conclude the defen- 
dant from subsequently suing to recover the property so wrongly included.® 

Where a deciee for redemption directed that if payment was not made 
within the lime fised, the ludgment shall be deemed to be non-existent and the 
pl.iinlilT (lid not pay within the time fi'ccd, it w.is held that a second suit for 
redemption was not barred A suit will be to set aside a sale of trust property 
in execution ofa m Jiiey decree against the pliintifT in his private capacity.^^ 

^ Kaiii SiiriUi i*. Jaiiki r.iiidc’, (IKPO) IH All , KHl. 

^ Tolurii Uai v. S.univasi, (lOlMi) 21 ) Miul., 294 . 

'* Nil Kani il }«. Jaliiiihi, (1S99) 26 Calc., 946 ; Diiiga Charan v. Karniat Khan, 
(1902-3) 7 Calc. W. N., 607. 

* H ighubaiiM ff. riiodi Kiiman, (1906) 32Calo., 1130: Jaiiki Dos t*. Ram Gnlaiii 

•Siihn, (19)12) 6 Calc. W. N., 331 ; 28 Calc., 81.3 and see Jathavedan e. 
Kinrhn, (1907) 30 Mad., 72. 

” Shama Charan r. Miidhub Chandra, (IK85) 1 1 Calo., 93 ; followed in HaoHan Raja 
r. Kailas Chandra, (1902-3) 7 Calc. W. N., oe ; but not when ho iakeu it defi- 
iNiratcly, Krisio Cobind f». Cuiiga IVrsliacl, (1876) 2.3 W. R., 372. 

• Kanai Lai Ivlmn r. Sashi BliuHon. (1881) 0 Calc., 777 ; followed in Oourmoni v. 

iTiigut, (1890) 17 Calc., 37 . nee, howovor, Piiiichanan v. Habia, (IH90) 17 Oale.,^ 
711. Ah to rudcniptioii h(*c the oonflietiiig doctrinoH roforrod Uj in Kamunni v. 
Brahma, (1892) 15 Mod,. 366. 

» Sanwal Das r. Bisiinllali, (1807) 19 All.. 480 ; followed in Khetrapal v. Shyoma 
Kumaretta, (1005) 32 Calc., 265 and Kumarotta v. Babapathy, (1007) 30 Mad., 
26. But Hoe Amiu f’. Devi Dan, (1004) 26 All., 152, and for idmilar oases 
ViiHiideva i*. Vinreraja, (1896) 10 Mad., 331 ; Har Prauad v. Sheo Ram, (1808) 
20 All., 500. 

■ Gopi V. BatiHidliar, (1905) 2 Calc. L. J., 173 ; 0 Calu. W. N., 577* 

» Ram Chundur v. Kondo, (1000) 22 AIL. 442. 

Bitii Rani v. Madho Lai, (1902) 24 All., 44. 

>• Ram Krishna r, Podma Chamn Deb, (1001<2) 6 Calo. W. N., 063; followed 
in Amar Chaiid r. Nani Gopal, (i9(^) 12 Calo, N., 808> and see id, 316. 
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Damages for Trespass,^^ suit will lie by the euction-purchaier for Oamaref 
for injury to property by the judgmetit*debtor or by strangers. Suck a claim 
cannot be enforced in execution proceedings.^ 

Declaratory decree, — If the nature of the suit or the matter complarned of ti 
such as cannot be decided in execiftion, or is not directly connected with carrv* 
ing it out, a suit will lie. Thus, if a decree is merely declaratory and., not capable 
of being carried out in execution, it may be enforced by a regular Suit.* nut if 
a decree is not merely declaratory it can be enforced in execution under this sec* 
tion.® 

Jurisdiction — Where a suit is instituted in the Court which bad jurisdiction 
to execute the decree, the plaint may be treated as an application under this 
section and the suit need not fail fur want of jurisdiction.® 

Estoppel, — A petition to postpone a sale cannot be treated as an estoppel 
binding the judgment-debtor, if the proceedings are irreKular,® and an order 
staying proceedings does not prevent the debtor fioin pleading limitation after- 
wards in the first Court.® 

Appeal : — Orders under section 244 were .'ippealnble if final, ^ but not inter- 
locutory orders.® 

Under this Code the word ‘‘decree” Ja defined* to include the determina- 
tion of any question within this^section ff except such adjudications for which an 
appeal lies as from an order. 

From orders,— section 104 and Order XLll, an appeal is given from orders 
giving leave to a decree-holder to bid under Order XXI r. 7 f, or orders setting 
aside or refusing to set aside sales of immoveable property under Order XXI r. 92 . 

Other adjudications in proceedings under this section will be appealable as 
decrees if they otherwise satisfy the definition. They need not be final as was 
the former but m\i9i conclusively determine the fights of the parties. An 
order subsequent to decree appointing a commissioner to make a paitition was not 
appealable unde^ the funner Code'* and would probably fail to pass as a Decree 
under this Code. 

Orders must be within seLtion,—\\ is upon this point that most of the report- 
ed cases un the quesiiun u( appeal turn. Endeavours are constantly maae to 

bring orders within this section in order 10 secure a right of appeal.'" Orders 

amending'* or refusing to amend'® a sale certificate are not appealable. An 
order under s. d 7 of Act IV of 1882 , extending the tune for payment of the mort- 
gage in.inuy is a vlecree and is appealable.'® An order refusing to enlarge the 

1 Kolintivitn v, Koliutavita, (iUU8) 31 Mod., 37; hoo KuhIlu Kishoro v. Nuor 
Khan. (1867) 7 W. R., 4.'>. 

■ Jiiguriiath r. Balgohind, 1 N. W. P. Pt. V. p. 69, cd 1869 ; p. 164, od 1873 ; 

1 All. H. U, 105. t" . . 

* MadliAvraii r. llaiiiroo, (1898) 22 Bom., 267. 

^ Pusupiitliy V. Kutlitttida, (19U6) 28 Mod., 66 ; but seo Bira Mahatn v. bhysiiia C. 
Khaswa, (19U6) 22 Calc., 4HH ; .Thaintnan Lall v, Keiral Ram, (19U0) 22 AIL, 
121 ; and by sub>Huction 2, this Court gives full diHorotiou in this matter aavind 
objootiuns aR to Liiuitation. ** 

* Mina Koiiwari v, Juggut, (1884) lu Calo., 196 ; L. R. 10 I. A., 119. 

® brihary Muiidal i*. Miirari, (1886) 13 Calc., 267. 

’ Nibalcliaud v. Kaiiiusliai'i, (1888) 9 Calc., 214. 

* Bchary Lai r. Kcdar Natli, (1801) 18 Calo., 469. 

” Soo. 2 (2) autt. 

JogrjdiHhury r. KailoHli Chandra, (1807) 24 Calc., 726. 

* ' O’Kinealy's C. P. Code. 6th £d. p. 436 et neq. 

Bujha Roy i«. Ram Kumar, (1899) 26 Calo., 620 ; 3 Calo., W. N. 874. 

tSiiddo Kunwar v. Banai Dhar, (1001) 23 All., 476. 

Rahima r. Nepal Kai, (1802) 14 All, 620. 
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time prescribed in a decree for redemption is appealable under this section.^ So 
is one disallowing the objection by a judgment-debtor that the value of the pro- 
perty specified in the sale proclamation is grossly inadequate.* A case may 
come under this section and an appeal will lie, even though represented to be 
one under another section.* No appeal lies from an order allowing possession 
of a houte standing on land sold m execution of a decree.* No appeal lies 
against an Order passed in execution of a decree under section 9 of the Specific 
Relief Act.* An order that i s.ile shall be proceeded with is appealable.* Aa 
order on an application to deposit a landlord’s fee, and for confirmation of sale 
and thu grant of a sale certificate is an order under this section and *mbject to 
appeal and second appeal.^ 

Second appeal. Subject to the provisions of section 100 a second appeal 
lies from orders under this section. 

Whete an auction-purchaser is benamUiar foi the judgment-debtor in an 
application to set aside a sale under s. 173 of the Bengal Tenancy Act a second 
appeal lie^ to the High Court from the order made on the application, as it is an 
order under this section (244 former code).* So also a second appeal lies, 
when after the confirmation of the sale of a permanent tenure, the judgment- 
debtor objects to the purchaser being put into possession on the ground that 
the sale is invalid for non-payment of lancilord's fee under sec. 13 of the Bengal 
Tenancy Act.* An auction-purchaser has a tight of second appeal in a case 
for setting aside a sate in execution of a decree, when the judgment-debtor 
alleges fraud on the part of the dcc'ee-holder 01 auction-purchaser; for the 
case is one under this section ^244 former codej^* but not upon a mere 
allegaticn of fraud, without any attempt to substantiate it.^^ 

Limitation , — The provisions of the Limitation Act XV of 1877, regarding 
several questions relating to the execution of decrees, should be borne in mind 
See Sch. II of that Act, articles 165, 166, 167, 172, 173 A, and 174. 

An application to set aside a sale on the ground of the fraud of the decree- 
holder and auction-purchaser comes under art. 178 of the Limitation Act.^* 
Where a plaint is treated as an application under this section (244 former code) 
art. 178 of Sch. II of the Limitation .Act is applicable.^* 


^ Hangu u. Uhomtihetti, (1902) 26 Bum., 121. 

* (lAiiga Prasad v, KaJ 0«iuniar biiigh, (19U.3) Calc., 617 ; Phulchaad v, Nurimig 

I’erahod, (1901) 28 Calc., 73 ; Murlidliai v. Aiuuida Huu, (1901) 25 Bum., 418. 
But see Magaii Lai v. Dushi Mulji, (1901) 25 Bom., 63j. 

* Ram Narain 811.I100 v. Bandi Porshod, (1904) 31 Calo., 737. 

* Ram Adliar v. Narain Das, (1902) 24 All., 51% 

* Souza V. Gulani Muidiu Buari, (1903) 26 Mad., 438. 

* Sivasumi v. Ratuasami, (1900) 23 Mad., 568. 

7 Krishna Chandra v. Aimkul Chandra, (1901-2) 6 Calo. W. N., 190 
' Chand Monoo v, Santo Moiiee, (1897) 24 Calo., 707 ; 1 Calo. W. N. 534.^ 

* Mobim Chaiidiu V4 Ram Loohan, (1902-3) 7 Calc. W. N., 591. 

*0 Noniai Chand v. Donoiiath, (1897-8) 2 Calo. W. N., 691. This was followed in 
Bhuban Mohun v. Poary Mohun, ( 1898-9) 3 Calo. W. N.. Ixxx ; and Hira Lai 
Chundra Kaiito, (1899) 26 Calo., 539 ; 3 CiUc. W. N., 403 ; in whioh latter oase 
it was ruled that an auotion-purohascr has a right of Boooiid app^ from an 
ordor sotting aside a sale hold in execution of a decree, though not a party to 
the suit, and in whioh the ruling in Kinoo Khan v. Kawbu Molla, (18M-7) 1 
Calo., W. N. 00., to the contrary eifoot, was disapproved ol. 
i ^ Umakonta v. Diuouath, (1901) 28 Calo., 4 ; 5 Calo. W. N., 124. 

Bhuban Mohun v. Peary Mohun, (1898 B) 3 Calo. W. N., Izzx. 

!• Lalman Das v. Jagan Nath, (1600) 22 AIL, 876. 
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Limit or Time for Execution. 

48 . (2) Where an application to execute a decree not 

F.xeoation barred io being a decroo granting an injunction has 
oertain oasea been made, no order for the execution of 

the same decreo shall be made upon any fresh application 
presented after the expiration of twelve years from — 

(a) the date of the decree sought to be executed, or, 

{b) where the decree or any subsequent order directs 
any payment of money or the delivery of any 
property to be made at a certain date or at 
recurring periods, the date of the default in 
making the payment or delivery in respect of 
which the applicant seeks to execute the decree. 

(2) Nothing in this section shall be deemed — 

(а) to preclude the Court from ordering the execu- 

tion of a decreo upon an application presented 
after the expiration of the said term of twelve 
years, where the judgment-debtor has, by fraud 
or force, prevented the execution of the decree 
at some time within twelve years immediately 
before the date of the application ; or 

(б) to limit or otherwise affect tlio operation of 

article 180 of the .second schedule to the Indian 
Limitation Act, 1877. 

Act XIV of 1882, Sect. 230, third and fourth paias. 

JVot an Injunction .•—Decrees of every kind except those granting; an injunc- 
tion are covered by this section. This eliminates the discus.sion that occasionally 
arose under Act XIV of 1882 regarding the precise meaning of the term decree 
for payment of money or delivery of other property.' 

Application for exeattion . — This means an application under O. XXI, r. 11 
(sect. 235 old Code) or otherwise by which proceedings in execution are com- 
menced and does not include incidental apphration pending the institution of 
execution proceedings such as the issue of an attachment ^ Execution is 
regarded as a separate proceeding distinct from the previous steps in a suit.^ 

Steps in aid of execution. —The following applications and steps subse- 
quent to decree have been held not to amount to steps in aid of execution ; — 


* 8«e O’kiiiealy’s C. P. Oode. 6th Kd p. 889. 

» Cliundor Cooraar v. Bhogobuily. (1878) 8 Calt*., 28.5. 

^ Prahhaoararow V. Potaiinah, (1 878)2 Marl., 1. 

* Deh Naraiu Ihittii. Naruiidra Krinhiia. (1889) 16 Calr., 270; iBhvardaa v. 

Dhanjisha, (1802) 16 Bom., 644. 
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An application by a decree-holder to receive a poundwe fee from him aor 
one by him to be allowed to set off the purchase money 
Do not amount to. ag^ainst the decree is a step in aid of execution,^ an 
application for copy of a decree with * intent to apply 
for execution,* for time* for the payment of a deficient process fee^ ‘for a list m 
properties attached in execution,* for the return of a copy of the decree filed 
with a previous application,* for the amendment of a decree,^ nor the granting of 
such an application for amendment,* an application to postpone a sale ano to 
strike the execution case off the file,* for confirmation of sale,^* an apt^ 
from an order made in the course of proceeding in execution.^* An applitatloh 
to execute a decrea for interest on the principal sum awarded and cost against 
a surety who had not made himself liable for interest or costs is not an applica- 
tion to take a step in execution so as to keep the order alive as af^ainsc the 
principal debtor, nor one to give time for the satisfaction of the judgment- 
debt,^* a payment out of Court of money collected by a receiver,^* an application 
preferring objections to the execution at anothev^s decree under circumstaeoet 
as mentionea in Shib Lai w. Radha Kishen,** in which it has been held that the 
Limitation Act requires that the derree-holdcr should make a direct and in- 
dependent application for execution on hts own account ; an application by a 
deciec-holder merely opposing an application by the judgment-debtor under s. 
258 (Order XXI, r. 2 ) ; an application asking for what the decree cannot give ; 
an application fur execution by a legal representative whose name has not been 
substituted on the record.^* An application foi execution against some of the 
judgment-debtors has not the effect of keeping the decree alive as against the 
other judgment-debtors.^ * 

Do amount to following do so amount to a step in aid of 

executions : — 

An application to constitute a step in aid of execution may be made verbally.** 

An application by the judgment-creditor to the Couit which passed the decree 
for a ceitincate that a copy of the Revenue Register of Und is necessary to 

‘ Aiianda V. HaraRuiidari. (1896) 23 Calc., 196; PaiWi Dai v. Bkani Booudar 
Rai, (1897-8) 2 Calc. W. N., c>xxi\ ; Agliotc' Kuli r. Piascmiio Kimiar, (1805) 
22 Culr., 827. 

=• (lopilandliu v. Uomlmru, (1888) U Mad., .3,36. 

» Kartiok Nath v, Juggei Nath, (1 900} 27 Calc.. 285. 

* Duarkanath r, Aiiaiulrao, (1896) 20 Bom., 179 ; Tnnibak v. Kashi Nath, (1808) 

22 Bom.. 722 ; 3'hakur Ram v. Katuaru Ram, (1900) 22 All., 358. 

® Raiigii Chariar v. BalaranniRami, (1898) 21 Mud., 400. 

® Kajaram I*. Ktiii.irji, (1899) 23 Bom., 311; Aghoiv Kali v. PraNuiiiio Kumar, 
(1895) 22 Calc.. 827. 

^ Daya Kishan i\ Nanhi, (1898) 20 All., 304. 

* Kallu Kai v. Fahinian, (1891) 13 All , 124. 

* Abdul Hossuiii v. Faxilun, (1803) 20Calo., 255. 

Umush Chandra Das v. Shih Narain Mnndiil, (1904-6) 9 Calc. W. N., 103. 

Nand Kishotu v. Bipai Singh. (1904) 26 All., 008. 

Kusaji V. Vinayak, (1899) 23 Boin., 478. 

Barrow v. Javorohund, (1896> 19 Mad., 67. 

Appasanii Naiokati v. Jotlia Naiokan, (1899; 22 Mad., 448. 

>> Shib Lai V. Radha Kishen, (1885) 7 AIL, 898. 

Akbar «. Kali Krishna Nandi, (1800-1900) 4 Calc. W. N., olii. 

Fandariiiaih v. Lila Ghand, (1880) 13 Bom., 237. 

Oiuiga Porshad v, Debi Sundari, (1885) 11 Calu., 227; Madho Praahad v» 
Kosho Prasad, (1807) 10 All., 337. 

Harondra Lall v. Sham Lall, (1900) 27 Calc., 2l0. ^ 

*** Trimliak v. Kasinath, (1808) 22 Bom., 722. Bee also Manek Lai v. Nasia* 
(1891) 15 Bom., 405. 
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enable him to get a copy from the Collector’s office and thereupon execute his 
decree,^ an application for the atfachment of a judgment-debt, though dismissed 
for non-payment of process charges,* a request for the payment of money 
realised in satisfaction of decree an application to be put in possession 
of property purchased at an auction aale,^ an application for execution of 
a portion of a decree, though not in accordance with law,* an application 
for leave to bid at the sale of the judgment-debtor’s moveable property,* 
an application for payment of money paid into Court on the decree-holdei^s 
account,^ an application for execution of a decree which has been attached 
and one for the execution of a decree which the decree-holder has himself 
attached in execution of his decree,* an application by the son of a deceased 
decree-holder to be made a party to the record and to be allowed to continue the 
execution proceedings and an application for the issue of a notice to the heir and 
legal representative of the judgmeht-debtor to show cause why the decree should 
not be executed against him,* an application made by the party entitled to make 
it but in which by mistake a deceased juclKinent-debtor is named as the person 
against whom execution is sought,^* an application to stiike off a pending appli- 
cation for execution with liberty to bring a fresh application for execution of the 
same decree,^ ^ an application fur the trau-fer of a decree to another Court for 
execution,^* an application to a Court to certify a payment out of Court,^* 

application for execution by sale of 'mortgaged property under an agree- 
ment filed in Court under s. 44 of the Ockhan AgiicuUurists* Relief Act,'* 
an application for the sale of attached property,'* an application to allow the sale 
of the attached property subject to the mortgage of the claimant,'* an applica- 
tion by the transferee of a deciee for the sale of the hypothecated property," an 
application for the rejection of a petition of the judgment-debtor fur setting aside 
the sale of his propeity and for confirmation of sale,'* an application for review 
of an order striking off an execution c<ase and for its restoration to the file,'* an 

‘ Kunhi V, Sesliagiri, (1882) 5 Mod., 141. 

’ Kenila Varma v, Sliangaram, (1893) 16 Mtul., 462 

* Kooriiiayya V. Kriskuarnma, (1804) 17 Mad., 166; Hem Chandra v. Briija 

Huiidari, (1882) 8 Calo., 89 ; Fa^a! Imam v. Matti Hingh, (1884) 19 Calc., 540. 

* Muti Lai V. Makund Siiigli, (1897) 19 All., 477 : HaraitoulLali v. Rajkuniar, 

(lODU) 4 Calc. W. N., 681 ; 27 Calr., 700 ; see also Lukshiaanau v. Kaimammal, 
(1901) 24 Mad., 186. 

■ Daliohaiid v. Shivkur, (1891) I.') Buiii., 142 ; Kalidas Manchaud v. Varjva 

Raiigji, (1801) 16 Bum., 245. 

Viuayakrao v, Vinayak Krinlitia, (1897) 21 Bom., 331 ; sec contra, Kaghiiiniiiduii 
V. Kallydut, (1800) 23 Cal<%, 690. 

* Babubhond v, Mugntrau, (1898) 22 Bum., 340. 

■ Adhor Chandra v. Lai Muliuii, (1897) 24 Calc., 778 ; 1 Calo. W. N., 676. 

” Koshavlalv. Pitainimr Das, (1896) lO Bum., 261 ; Adliar Chandra v. Lai Mulimi, 
(1897) 24 Calc., 778 ; I Calc. W. N.. 676. 

SSamia v. Chuokaliiiga, (1894) 17 Mad., 70, 

Ram Xarain v. Baklitu Kuar, (1804) 16 AIL, 76 ; seo cotUra, Tarak Chuiidcr v. 
Gyanada Suiulari, (1806) 23 Calc., 817. 

Chandra Nath ri. Gurruu Prosuiuia, (1806) 22 Calc., 876: or to retransfer, 
Chandra Nath Nag v, Bhuda Chandra Kai, (1898) 2 Calc. W. N., oolxxi. 

Ghonsham v, Mukha, (1880) 3 AIL, 820 ; Sitla Din v. Shoo Prasad, (1882) 4 AIL, 
60; buian Hingh v. Uira 8mgh, (1890) 12 AIL, 399; Muliammad Kueain v. 
Ram barun, (1880) 0 AIL, 9 ; sou also Tariiii Das v, Bishtou Lal, (1880) 12 Calo., 
608 ; Wan Imam v. Poonit 8ingh, (1893) 20 Calo., 606. 

' * Bha^Wan v. Gaiiu, (1899) 23 Bum., 644. 

Maiiek Lal v. Nasia, (1801) 16 Bom., 406. 

Lalraddi v. Kala Chand, (1888) 15 Calo., 363. 

Abdul Majid v. Mahammad Faizullah, (1801) 13 All., 80. 

' • Gobiud Penihad v. Rung Lal, (1804) 21 Calo., 23. 

** Kartick Nath v. Jugger Nath, (1900) 27 Calo., 286* 
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application that a sum of money in the custody of a Government depart* 
ment may he sent for and paid to the applicant,^ and an application for partial 
execution of a decree,* are all applications to take a step in aid of execution. 
An application under (s. 248 old code) Order XXI, r. 21 even if defective as an 
application for execution, is an application for a step in aid of execution and 
keeps the decree aliva.* An application for the issue of a notice under thf 
same rule is a step in aid of execution.^ 

Form of application.Se^ Order XXI, rr. 10 and 25 and notes thereto 

Limitation. — Execution, being- a proceedings to enforce a decree comes 
tinder the head of purely adjective law and the law, of limitation prevailing at 
the time of the application must govern it.* 

Limitation begins to run from the date of the final decree in the suit* The 
period of limitation for execution of a decree for sale under s. 88, Act IV of 1882, runs 
from the date of the granting of an order absolute for sale without whichorder the 
decree cannot be executed, and not from the date of the decree itself.^ When a 
combined decree under $s. 88 and 90, Act IV of 1882, is passed and the decree- 
holder proceeds to execute it for the realisation of the balance after the mortgaged 
properly has been sold, the provisions of this seriton will apply, and an applira-* 
tion for execution after the expiry of 12 years from the commencement of the 
proceedings against the person and other properly of the judgment-debtor will be 
barred * When an application to set aside an ex parte decree has been rejected 
limitation as regards the execution of the ex parte decree runs from the date of 
the derres.® When .1 decree is incapible of execution and has to be amended, 
limitation runs from the date of its amendment.’* So, too, in the case of an 
applicdl.on for execution limitation runs from the date of making, not hearing, the 
applicatioh.” The words “ immediately before the date of the application in 
the proviso refer to the 12 yeais next preceding the date of application. A fraud 
committed at any time within such 12 years would give a fresh start to the decree- 
holder.^* Where a decree was for possession of immoveable property, but its 
execution was contingent on default being made by the Judgment-debtor in the 
payment year by year of a certain annuity to the decree-holder : hettiy that the 
decree-holder was not obliged to execute such decree once and for all upon the 
occurrence of the first default, but might execute it on occasion of any subsequent 
default.’* 

When the person entitled to make an application for execution of 
a decree is a minor at the time from which limitrition is to be reckoned, s. 7 of 
the Limitation Art sives the execution of the decree from being barred, and any 
application made by his ginrdian on his behdf is also exempt from the operation 

' Vonkata UamaTiamnia v. Purafihottnni, (190|) 24 Idad., 188. 

” Nepal Ohundra ff. AniritA Lull, (1809) 26 Calc., 888. 

Copal Chundor Manna i\ CoHain Dos Calav. (18&8) 25 Cain., «594 ; Dhonkal 
Singh V, Phakkar Singh, (1893) 15 All., 84. 

^ Koshavlal Bohar v. PitamberdoR, (1895) 19 Dom., 201. 

B Pasu Pali 9. PaHU Pati, (1876) 1 Mad., 52. 

" Badiuiinissa r. Shamsuddiii, (1805) 17 AIL, 103; Copal Clinnder e. J)Aa Kolay, 
(1898) 2 Calc. W. N., 550 ; Mohomed v. Moliini. (1007) 34 Calo., 874. ^ 

^ Mahabir Prasad v. Sital Singh, (1897) 19 AIL, 520. 

* Cluvndi Charan Roy v. Amhika Charan Duit, (1004) 31 Calc., 702. 

* Jivaji V. Ham Chandra (1892) 16 Bom., 123. 

Muhammad Suleman v. Muhammad Yar, (1895) 17 AIL, 39. 

’’ Fakir Mahammad V. Ghulam Husain, (1876) 1 All., 680; Sarat Kumanr v. 
.Tagat Chandra, (1890) 1 Oalo, W. N., 260; Trimbak v. Kaahinath, (Iw) 
22 Bom., 722. 

'* Wali Alum v. Doamarat, (1896-7) 1 OaL W, N., olxii. 

Muhammad Islam v. Muhammad Ahsan, (1804) 16 AIL, 287. See olio Kunpu 
Amnud V. Bamlnatha, G605) 18 Mad., 482. 
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of limitation.^ A petition filed on behalf of a minor, admitting liability and 
accompanied by part payment of the decretal amount prevents execution from 
being barred.* 

Where parties are prevented from doing anything on a parti- 
cular day not by any act of their own but by the act of the Court itself, they are 
entitled to do it on the first opportunity.* 

Partition , — A decree for partition determines the right of all the parties, and 
if one party applies for execution, no other party need apply,* but in regard to 
limitation, it must be looked on as a joint decree.* 

RenUdecree,^K rent-decree can be executed personally against the Judgment- 
debtor.* 

Striking off, — Oecreee-holder whose application for execution has been struck 
off after attachment of property may apply again. ^ It is clear both from the 
Code of Civil Procedure itself, and from the Limitation Act, that a succession of 
applications for execution is contemplated — so, a first application for execution 
having been struck off without leave to apply again having been expressly 
granted, the decree-holder can apply again and his previous application affords 
a fresh starting point for limitation.* An order on an application for execution, 
striking off the application but maintaining attachment effected in pursuance 
thereof^ is an order not warranted by 1 iw.* An appeal against an order striking 
off an application for execution is superfluous and must be dismissed.^* 

Pemeities.^U a Court omits to decide the (question of limitation, or decides 
it against the judgment-debtor and in his opinion wrongly, he can appeal or 
apply for review, and this whether notice of the application was issued to him 
or not.'^ 

Restraint of execution, — When execution ptoceedings ha\e been suspended by 
the Court, and not by anything for which the decree-holder is responsible, an appli- 
cation to review the proceedings is not time-barred.^**^ So, too, if by reason of ob- 
jections on the part of the judgment-debtor, or action taken by the Court, or other 
cause, for which the decree-holder is not responsible, final completion of the pro- 
ceedings cannot be obtained within the period limited by this section.^* When the 

* Noreiidra Nath v. Hliupeiidra Naraiti, (IHtMt) 2H Ode., 374. Sw uIrci Hurja 

Kumar V. Anin Chander, (19UI) 28 Cide., 46.'! : Ziimir HiiKaii r. Siiiidar, (IfKN)) 
22 All , 199. 

* Nt>retidra Nath v. Bliupundm Niiraiii, (1890) 23 Uulc , 374. 

* Pt).iry Mohuii II. Aiuiiida Gliaraii, (1891) 18 Culr., 031; HaniMahai e. Claya. 

(188.li 7 All., 107 ; SHinbasiva r . Uuinasaiiii, (1899)22 Mad., 170. See h. 0 of 
Act XV of 1877. 

* Khournlied Hon win v. Nubliee Fatima, (1878)3 Calc., 551; Hee, howevor, 

Plikniat All v. WaliunniRRa, (1800) 12 All., 506. 

* Mohun Chuiider v. Moliesh Chunder, (1883) 9 Calc., 558. 

* Bhaliani Charaii v. Prutap Cliatidra, (1903-4) 8 Cal. W. N., 575. 

* Lakuhini NuruHinilia v. Aichanna, (1892) 15 Mad., 240 ; Cliinlaman 9. Balshastrl, 

(1892) 1(1 Bom., 294 ; Dhonkal Singh v. Phakkar Singh, (180}) 15 All., 84 ; as 
to the effect of ntrikiiig otf an applioatiou granted, hho, Barada Knndari v, 
Fergussoii, (188.1) 11 C. L. R., 17 ; BiRwa Soiian v. Binaida, (1884) 10 Calo., 
415; Syam Singh n. Baidyanath, (1883) 13 C. L. R., 176; Ragliulxins Gir 
r. Shoosaraii, (1883) 5 AIL, 2^43 : Vunkatrav v. Bijusing, (1886) 10 Bom., 108. 

" Thakur Prosad Fakirullah (1S94-5) U K., 22 I. A., 44; Jit Mai v. Jwala 
PraRad, (1890) 21 AIL, 155 ; contra — Pheku v. Pirthi Pal, (1803) 15 AIL, 49. 

* Ram Newaz v. Ram Charan, (180(>) 18 AIL, 40. 

Rattan ji v, Harihar Dat, (1895) 17 AIL, 243. 

Ramu Rai ti. Da^^al Singh, (1894) 16 AIL, 899. 

Lakhmi Chand v. Ballam Das, (1895) 17 All., 425. — Ah to an applioation after 
injunotiun \h disRoIved, Ree Kalyanbhai v. Ghauashamlal, (1881) 5 Bom., 
29 ; Krishnaji «. Aiiaudrav, (1883) 7 Bom., 293 ; Biiti Bogain v. Nihal Chand, 
(1883) 5 AIL, 439 ; Lutful, Huq v. Sumbhudiii, (1882) 8 Ualo., 248. 

** Rahim Ali v, Phul Chand, (1893) 18 AIL, 482; basivarna v, Arulanandam 
(1898) 2l Mad., 261. But seo Har Sarup v, Balgobliid, (1800) 18 A1L| 0. 
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execution proceedings were stayed beyond the period of limitation by an 
tion under Order XX r. 57 and by a resulting regular suit, the application to 
review the proceedings was held to be time barred ^ So, too,, when the pro- 
ceedings were stayed owing to a proceeding under Order XXI, r. 98.^ 

Where a decree^holder was relegated to a fresh suit, a petition to execute 
the original decree which was dismissed before the suit was instituted could not 
be revived after more than thiee years.® 

Appeilaie Limitation runs from the date of the appellate decree and 

not frnm the original decree, even if the decree is only partially appealed 
against.^ i>ut where an appeal is rejected on account of its being insufficiently 
tamped, limitation runs from the date of the decree appealed against.® 

The term “appeal” includes «an appe.il to the Piivy Council and limitation 
runs fioin the dale of the oidei of the juduial Committee." 

Limitation Act. — Section 13.— S 13, by whuh the time during which a 
defendant has been absent fioni Bnttsh India is excluded, does not apply to 
execution proceedings.^ 

Set tion 19.— S. 19 of that Act applies to applications in execution in 
Calcutta.® 

Certaia date. — A decree directing payments to be made annually or 
monthly is not a decree directing payment at a certain date within the meaning 
of this section ;'** but, if ttie date can oe made certain on construction, it is suffi- 

* Dc-irtj Sing c. Kurani Khan, (1807) 10 All., 71. 

* Sliivrarn v. .SaranvatilHU, (ISOli) Thmi., 17*). In tlie following casoH, however 

the (Nmits liav<i niiligatcd tho rigour of tho Jjiitiit.it tun Act b}' lOgarding appli' 
catioiH toi cNfHMitJon much* aitci the expiry ot the poncxl of limitation, not os 
frosh appliciit 1011.4 for i*\L'cutioii, but as iippliuations made in continuation of 
turinor priK*<‘i*dings -Py.uMMj Tuhohildariiiee v. Nazir KosHeiu. (1871>) 23 W. R,, 
183 ; Pams J-tain r. (hiVdiier, (1870-7) 1 All., 35.> ; Issurreo Dosm^ v, Abdool 
Kluilak, (1870) 4 Culc •41.') : liawiitt r«Al v Batul, (1884) 6 All., 2.S ; Hurry 
('haran Ihisc r. SiitNi,\(l.ir, (1880) 12 ('ale., lUl ; Chandra Proclhaii v, Gopi 
Moluiii Shalia, (1887) U US.*) ; Baiknntn Nnth Mittra ?*. Aughorc Nath 

Bohc, (1804)21 Calc., 387, Uut sn* Rain SoondiM Sanval r. GopoHKur MoHtafee, 
(1878) 3 Calc., Tlh. 

’ Siiryaimniy.ui r. Guriipada, (1898)21 Mad., 'ZoT. 

TCcdciupliUiu — -Ncc Nunn UM r. Aimiifliniii. lU Rom.. 480 ; Rjimuiini v. Brahma, 
1^ Mad., 300. 

* Alidiil Uiihiiiiaii r. Mai<iin Sailai, (1898) 22 Bom., 0IN). Ree also Gopal Chunder 

r, tJonaiii Dah Knlay, (I8‘.)8) 2.5 Calc , 604 ; 2 Calo. W. N., 6£Mi ; Kriiito Chum 
a. Kadha Chum, (1S02) 10 Ctilu., 760; Harkant v. Birajmohon, (1896) 
Calo., 876; Nunduii ball r. Kai Joy Kishoii, (1889) 16 Calc , 598 ; Narsing 
e. Madho T>nH, (1882) 4 All , 274 ; Nural Hasan v. Mahantiuad Hasan, (1886) 
8 All., 573; BiiHant Ijall v. NajinuiiiiiHRa, (1884) G All., 14; Imam All it. 
Dasaundhi Rani, (1870-8) 1 All., oOH ; Wazir Mahtnn it. Lulit Sing, (1883) 
9(jalo., 100; Virarughav.i. r. Ponnaminal, (1809) 23 Mtid., 60; Muuiu it. 
Cbolla)ipa, (1889) 12 Matl., 479 ; w'hick nnse has heuu, however, ^rootioally 
overruled by a roceiit deciHion of the Madras High Court, vtz., Knstnsma it. 
Mangamiiial, (1008) 26 Mad., 01. 

* Diauatiillah v. Wajid Ali, (1884) G All., 4.38. 

® (4opal SaUti v. Joy rani (1881)7 Calc., 020; Narsineh it. Narain, (1870-80) 2 
All., 763 ; Kristnnmma v. Mungammal, (1903) 26 Mad., 91. 

V Ahsan Khan r. Ganga Ram, (1880-81) 3 All., 186. 

* Toroo Mahomed tt. Mahomed, (1883) 0 Calo., 730; Bhagabutty Oharan ft. 

Ashutosh Chattnparlhya, (1903-4) 8 Calo. W. N., 470 ; in Allahabad— Rat^t 
Rai ft. Satgur, (1880-81) 3 All, 247 ; Hingau Lai v. Maiisa Ram, (1896) 18 All, 
384 ; hut nut in Madras— Rama v. Voiikatesa, (1882) 6 Mad., 17l. 

* Yusuf Klian r. Sirdar Khan, (1884) 7 Mad., 83 ; Sahhanatha it. Ln^kshmi, (1884) 

7 Mud., 80. 
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cient.^ And where a debtor on beinjgf arfe«ted petitioned to have ilfiteen days to 
pay and the petition being agreed td; an order “Let the petition be died” was 
passed, it was held not an order to at the end of fifteen da3rs.* 

Fraud. — Preventing.^ or evading arrest seems sufficient to constitute 
fraud.^ Where a judgment-debtor knowing that a warrant of attachment had 
been issued against his moveable property, locked up his house and so prevented 
the moveable property therein from being attached : that his action amoun- 

ted to fraud. In order to obtain the benefit of the provjgo in that section, it is 
not necessary that a judgment-creditor should prove that the fraud of the 
judgment-debtor continued so as to prevent execution of the decree at any time.* 

The term “application to execute a decree” means any application to execute 
a decree. It is not confined to the last application preceding the expiry of the 
period of 12 years from either of the points of time mentioned in cl ( 1 ; or cl. ( 1 /) 
of the same paragraph.* 

Hee Judicata. —The decision of a Court in execution is res judicata bet- 
ween the parties and where a Court rejects an application ns barred^ no 
subsequent application can be allowed.* When an application for execution is 
barred, having been presented after time, an I though at first allowed yet subse- 
quently struck off for default, a second application is barred.^ On the other 
hand, where execution has been ordered, the debtor cannot on a subsequent 
application impeach the result of the first. 

A judgment-debtor who did not appeal against a previous order for execution 
of a portion of the decree and did not dispute the validity of £uch order, cannot 
in a subsequent execution of the remaining portion of the decree contend that 
the first application was not “in accordance with law,*’ and that the subsequent 
application is consequently barred by limitation.^* 

In the case of Delhi and London B.ink v. Orchard,** it v^as decided that, as 
the necessary sanction of the Commissioner had not been obtained, an order 
refusing to execute was not a re^ judicata^ and relying on this it has been held 
that an order refusing an application to execute is not an adjudication within 

' Kavuri v. Vonkanima, (1891) 14 Mad., 390; Tjakshmiliai v, Madhavrav, (1888) 
12 Bom., 65. 

^ .Tagolmiidlioo Dass r. Hnri Rawoot, (1889) 16 Calc., 16 : Balchand c. Bagbii- 
uath, (1882) 4 All, 155 ; nee, however, Jhoti Sahu r. Bhubun (?ir, (1885) 11 
Calc., 143. See “In«talmkxt 8,,” O. XX, r. 11 ; ^'Sitbstantial Oomplianck,” 
id. 

* Bhagu Jetlia V. Ifaick. (1885) 9 Bom., 318; ViRalotchi v iSivasankAra, (1882 

4 Mad., 202. 

* Pattakara v. Rangasami, (1883) 6 Mad., 365. 

* Vonkayya t». Raglmva, (1890) 22 Mad , 320. 

* Tileshar Rai v. Parliati. (1893) 15 All . 108. 

^ Miingul Pernbad v. (jrijakant, (1882) 8 Calc., 51; L R., 8 I. A , 123 ; Ram 
Kripal V. Rnp Kuari, (1884) 0 All , 200 ; L. R. ll I A. 37 ; Kanji Mai v. 
Kanhia, (1885) 7 All., 373 ; Bani Ram v, Naiihu, (188.3-4) L. B., 11 1. A.. 181 ; 
Futteh Narain v. Cluiiidraliati, (1893) 20 Calo., 551 ; but see Rup Kuari v. 
Ram Kripal, (1880-1)3 All., 141, (F.B.) 

* Bandey Karim v. RomcHh Gliuiidor, (1882) 11 C. L. R , 145 ; 9 Oalo., 65 ; see 

also Bhoolioona v. Jobra] Singh, (1882) 11 C. L. R., 277. 

* Bhagwan v. Dhondi, (1808) 22 Bom., 83. 

Daliohand v. Shivkor, (1891)15 Bom, 24*2; Manjunath v. Venkatesh, (1862) 
6 Bom., 54 ; Hurmsoemdary v. Jo|^bundhno, ( 1881 ) 6 Calo., 288. But see 
Dinkar v. Hari, (1890) 14 Ikim., 206. 

' ’ Nepal Chandra v. Amritalall, (1890) 26 Calo,, 888. 

'* Delhi and London Bank v. Orohard, (1878) 3 Calo., 47 ; L. R., 4 I. A., 127 ; 
and Hoe Manjunath v. Venkatesh, (1882) 6 Bom., 54. 
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tlie rala.^ When an application for execntion had not been proceeded witfv ' 
pending a second appeal from the decree, a second application after the 
second appeal was dismissed was held not to be barred.* T)^ere is no res 
J^ediCata, when the relief claimed in the two applications is different* 

CoHStrue(ion,^K construction put upon a decree in execution-proceedings 
will bar a subsequent suit* And although the mere order of a Court without 
contest is not necessarily res judicata, .still the construction of a document long 
held should not be lightly set aside.* Although a decree does not in terms give 
a certain relief, yet if it is Construed in orders passed upon it as haying given 
that relief, it is not competent to the Court upon a subsequent application to treat 
those orders as erroneous and put another construction on the decree.* 

OompromiBe. — The effect of a compromise is to extinguish the dectee, 
which can only be enforced by a fresh suit and not by an application for execution 
of the former decree.^ 

Appeal.— An order refusing execution is a decree, and an appeal will tie to 
determine if the Court has exercised a proper discretion.* 

High Oourt.— Sub'Section (fi) now expressly saves the provision of art. 180, 
Sch. II, Act XV of 1877, and apparently does not apply to decrees made by the 
, High Court j® or to orders in Council, or to an order made under s. 86, of 11 
and 12 Viet. cap. 21. Hut when the High Court passes a decree on appeal, the 
Court which has to execute the decree of the High Court is governed by the rules 
which govern the execution of its own decrees.'' 

An order for execution under the Code of Civil Procedure made after notice 
has, on tba Original Side of the High Court, the same effect of reviving a judg- 
ment as scire facias had.'* 


Transferbes and LeqaIi Representatives. 


49 * Eivery transferee of a decree shall hold the same 
subject to the equities (if any) which the 
Transferee. judgment-debtor might have enforced 

against the original decree-holder. 


see Qounuoni v. 


Pershad Diohit 
see Ishwardas e. 


' Hurrosoondary v. Jagobundhuo, (1881) 6 CTalo , 203 ; and 
Jugut, (1890) 17 Calc , 67, p. 63. 

• Nanchand v. Vithu, (1805) 19 Bom., 268. 

■ Kuppu A mnml v.Saminatlia, (1896) 18 Mad., 482. 

• Kali Mundul v. Kodar Natli, (1880) 6 C. L. R., 216 ; Mu^al 

V, Orija Kant, (1880-1) L. R., 8 I. A., I2S ; 8 Calc., 61. But 
DoBibai, (1883) 7 Bom., 816. 

0 Qopal Hanmant v. Rondo, (1886) 9 Bom , 320. 

• Venkata Narasinha v. Papammah, (1896) 19 Mad., 64. See noto to h. 11. 

' Hari v. Krishnaji Anant, (1806) 10 Bom., 646. 

• Chena v. Gholabhai, (1883) 7 Bom., 801. And see see. 2 vide “deoree.” 

• Mayabhai v. Tribhuvan Dass, (1882) 6 Bom., 268; Ganapathi e. Batasundnra, 

(1884) 7 Mad., 641. 

10 Putteh Narain v. Chundrabati, (1808) 20 Calo„ 661, 

' ^ Kistokinkor v* BurrdBakant, (1872) lO B. L. R., lOl ; 14 Moo. 1. A., 466. 

Attshootosh l)utt e. Doorga, (1871) 8 0.L. R., 23^; 6 Gale., 604 ; F^teh 
Narain ir. Chundrabati, (1893) 20 Calo., 651 ; Hosseln v. MonohurDa^ 
118071 24 Oalo.. 244, S^ however, Tinoowrie Dawn v. Debendro, (1800) 17 
Gale., 491, anii Monohur Das v, Fatteb CSiand, (1008) 7 Oslo. W, 793 ; 80 
Gain., 979. 
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Act XIV of 1882, sec 233 

This section applies to H C and Prov S C C 

The transferee in execution holds subjects to the equities which may be en- 
forced against the original decree holder, and will hold subject to the rights of 
the judgment-debtor to set off a cross deciee in existence at the d«ae of his pur- 
chase and in the same Court ^ And where the assignment is fraudulent, the 
right of set-oflf remains un iflfecied ^ 

Attached debt -A assigned to B his right in a decree obtained by him 
against a certain person, w ho afterwards had the decree •et aside and the suit 
re-heard, uhen a decree was a^ain given in favoui of A Thereupon D attached 
It for a debt due to him by A held that D’s claim was prior to B’s * 

Assignee with notice. ~>An equity against a decree-holder operates 
against his assignee with notice ^ 

The assignee of a simple money decree miy bring to ^ale in execution theie- 
of property previously mortgaged by the judgment debtor to the assignor and 
section 99 of the 1 ransfer of Property Act is no bar ^ 

60 (l) Where a judgment-debtor dies before the 

, , . , decree has been fully satisfied the holder 

ga ropiesenano decree juay appl^ to the Court 

which pissed it to execute the same against the legal re- 
presentative of the deceased 

(’2) Where the deci ce is executed against such legal re- 
presentative, he sh<ill hi liable only to the extent of the 
property of the <le< caved winch has come to his hands and 
has not been dul^ disposed of , and, for the purpose of 
ascertaining such liability, the Court executing the decree 
may, of ns own motion or on the application of the decree- 
huldei, compel such legal lepresentative to produce such 
accounts as it thinks fit 

Act Xl\ of 1882, sect 234 Jhis sect applies to H C and Prov S C C • 

The Court which passed it Under Act XI V of 1882, sect 234, it was 
held that an application to execute a deuee against the legal representative of a 
judgment debtor might also be made to the Court to which a decree is transferred 
foi execution ^ 

Proceedings under this section —When the legal representative is put 
on the lecord, he becomes i party to the suit, within the meaning of section 47 ® 

' Kuim Ah t’ Luckhy Kant (1868) 10 H K , (F B ), 32 , 1 B L R , (F B ), 28, 
Dooiga Chum v Urhnath (1872) 18 B , 442 , Oopendto Mohun v, Poomo 
^imdor^j^yST*^) 19 W R, 85 Ram Ouuidei 1 Mohendro Nath, (1874) 21 

® Talub HnsHuin 1 Walkci, (I8b7) 7 W R 470, 

" Griiish Ghuiidci v Ohho> Chum (1880) 6 0 L R , 408 

* Knato Ramajii t Kudaiiiath (I889)10 0alc 6IO See alao Nmnu Pandarani v. 

baiithoji Rom (1002) 2b Mad 428 

• Bank Bal 1 Mam Lnl (1905) 27 All , 450. 

* bee Ajmero Reg 11 of 1877 aeot 29 

’ bliani Lai Pal « Modliu budan biioar, (1805) 22 Ca\c , 568 But see Hiraohaad 
1; Kaatuxchaiid, (1894) 18 Bum , 224 

• Kvivah V Mayan, (1884) 7 Mad , 255 , Gliuni Lai Bom v Beoby, (1008) 80 

Calo , 1044. 
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In Bengal proper, where there is heirship, all claims by Hindu representatives to 
property attached, unless the claim is to hold as a trustee, are so dealt With j} and 
the same rule seems to apply to cases in the North-West and Behar, where the 
decree binds the joint family or against a widow, where she and her heirs are 
made representatives or the decree has been obtained against the heirs.* 

The same rule applies where a decree has been given against a .karmvatiy 
and his representatives are put on the execution record.^ 

Property in possession of a third party. — A person cannot be put on 
the record on the mere ground that he is in possession of property, so long as 
there is a legal representative on the record. But the judgment-creditor can 
follow in execution such property of the debtor as is in the possession of such 
person through the legal representative ;® and if in execution properly is sold, ora 
receiver appointed, the purchaser or receiver can sue, but no suit wdl lie against 
the person in possession of the pioperty by the decree-holder but if the 
purchaser from an heir or devisee knows that there arc debts unsatisfied, and the 
neir or devisee to whom he has paid the purchase-money does not intend to apply 
it to the payment of debts ;® or there are not assets to pay the debts ;» the pro- 
perty may be followed in his hands by suit. And where A obtained a decree 
against C's widow, as representative of C foi conversion of his properly, and D, 
in collusion with C*s widow, or without her consent, sold the pioperty, and re- 
tained the piice, he was held liable^" 

Property disposed of by heirs,— regards Muhammadans and Hindus, if 
the heir has disposed of the property which he has inherited to a bon^i fide pur- 
chaser, the creditor cannot follow the propei ty into the hands of the purchaser ; 
but the hen* is liable to account for the assets he has received^' and similarly the 
executor of a Muhammadan can, subject to the limitation imposed by the Succes- 
sion Act in case of real property, sell the estate of the deceased to pay his debt.^* 

If Judgment-debtor dies. -See note “ Dkcree against party 

DECEASED DURING SUIT,” O. XX, r. 6. 

In Allahabad it has been held that this section does not render void a sale of 
properly attached, which takes place after the death of the original debtor and 
before his representative is placed on the record p* but contra in Madras that 
when on the death of a judgment-debtor his property is sold without bringing his 
legal lepresentative on the record, the sale is bad.^ It does not apply to^ the case 
of a creditor seeking to sell property attached during the lifetime of ihejudgment- 

rpmiohaiiun V. Rabia, (IH9U) 17 Calc., 711; Roop Lall v. Bokani, (1888) 15 
Calc., 437. 

^ Rajrup V. Raiiig<)lain, (1H80) 18 Calc., 1. 

» MiiiigoHluirKuar c. JanuHrtia, (1889) 16 Calc., W>3 ; Ragliubur Dial r. Hamid, 
(1890) 12 AIL, 74. 


* Mulmautri v. Aahfak, (1887) 9 All., 605. 

« Kavuiiuiv. Kunju, (1887) lOMad., ll7;aiidttN tothi' revoTMonci. of u HloUa 
widow HOC Chiiitanioni r. Mahoachandra, (1896) 23 Calc., 454. 

• Nadir HoRHcin t*. BiHsen Ohand, (1878.9) 3 C. L. R., 437 ; see also Oriental Bulk 

w. Gobiuloll. (1884J 10 Calc., 7 13. 

^ Mahomed Aga if. Widow of Balinakuiid, (1875-0) L. R., 3 1* A., 241, p* 245* 

“ Groouder Ohuiidcr w. Mackintosh, (1879) 4 CJalc,, 897. 


® Narsiugh Dass v. NajmwKldin, (1882) 8 Calc., 20. 

10 Grx>roo Das r. Ram Namiii, (1883-4) L. R., ll t A., 59. 

Bazayet HoRsoiii V. DooUohand, (lW9)4Calo.. ; L. R., 6 I. A., 211; see 

also Yasiu Kliaii v. Muliaminad Yar Kliaii, (1897) 19 All., 504. 

Kalee Narain r. Ram Cooraai, W. R., (1864) j>. 99; Wahidunmstt v. 
ShSbmttun. (1870-1) 0 B. L. R. . 64 ; and see Greonder Ohxmder u. Maokintudi, 
(1879) 4 Oalo., 329. 


'* Btoweil V. Ajudhia, (1884) 6 AIL, 265. 

** KrtahnMv. *. UnmM*. ( 18 W) i» »»». Orw*,. Admlutatntar 

0 (^« 2 r( 18 W» » axL, IW. St I»g* > 28 . 
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debtor or to a decree-holder striving to recover possession, if cue order Ibr 
possession has been passed during the lifetime of the defendant.* An injonction 
obtained against a defendant restraining the latter from obstructing the access of 
light and air to certain windows may on the death of the defendant be enforced 
against his son as his legal representative.* If the legal representative of a 
deceased judgment-debtor dies before execution can be taken out against him, 
the decree can be executed against his legal representative to the ex!e:it of any 
assets of the original judgment-debtor thiit may have come into 'bis possession.^ 

Iie^cd RepresoDtative. ^This term has now been define 1 by ssct 3 (ii) 
oH/e^ which clears up the doubts which arose in the construction of the words 
in the corresponding section of the former Code. 

Burden of proof— When in execution of a decree against the representa- 
tive of a deceased judgment-debtor specific property has been seized as the pro- 
perty of the deceased debtor and as being in the possession of his representatives, 
and the iudgment-deotors claim the property as their own, the burden of proof is 
on the decree-holder.* 

Hindu widow, — In a decree in which a Hindu widow is defendant in her re- 
presentative capacity, the heirs of her hudKinrl are her legal representatives^-'see 
sect. 2 (j i), and the same rule applies if she sues for possession of family property 
and is cast in costs^ but the heir of the last full owner is not, in regard to a 
mere personal money-decree against the widow, her representative.* 

Joint family, — In the case of joint ancestral properly of a Hindu family liv- 
ing under Mitakshara law, the property of a son after his father’s death is liable 
for the father’s debts, provided that they are not illegal or contracted for some 
immoral purpose* but this is ordinal ily effected by way of a regular suit, and if a 
person gets a decree against a Hindu, and the father’s interest is not attached in 
nis life-time, on his death it passes to the sons by survivorship, and ceases to be 
his property ; therefore, the decree-holder cannot enforce the decree, but must sue;'® 
for a survivor is not liable for the personal debts and obligations of the deceased 
member," and consequently the obligation to pay even a father’s debt does 
not arise from the decree or procedure but from Hindu law.'* The interest of 
the father in a Mitakshara family in the joint ancestral property is not assets in 
the hands of the son when he dies, and conseauently proceedings cannot be taken 
against the son ns the legal representative of nis father. If after the death of 
the fatlier the creditor wishes to proceed against the son, he must do so by a 

^ Shoo Prasad v, Hira Lai, (189(1) 12 All., 440, 

■ Uiyyakka v, Fakira, (1889) 12 Mod., 211. 

* Sukiirlal r. ParvatilNii, (1902) 26 Bom., 283. 

« Jafri V. Saira, (lOQO) 22 All, 367. 

‘ Ahdul Rahman v, Mahomed Aziiii, (1899) 4 Oalo. W. N., 151. 

” UamkiHhore v. Rally Kanto, (1002) 6 Calo., 479 ; Hari Sarsii o. Bhubaiieswari, 
(1889) 16 Calc., 40. 

^ Kamkishoru v. Rally Rantfj, (1881) 6 Calo., 479. « 

* Kameshwar V. Bun Bahadur, (1880) 12 Calc., 458. And see Hurl Saran v. 

BhubauuHwari, (1889) 10 Calc., 40. 

» Qriclharee Lall r. Rantou, (1874) 22 W. H., 50 ; 14 B. L. R., 187 ; L. R, 1 L 
A., 321. 

Karmaiakav. Andukuri, (1882) 5 Mad., 232; following Zemiiular of fiivagiri 
V. Alwar Ayyangur, (1878-81) 13 Mad., 42 ; Arunaohi^ v. Sivagiri Zaiuinmur, 
(1884) 7 Mad., 328 ; Vonkatarama v, Suiithivelu, (1800) 1 8 Mad., 205 ; Xata- 
sayyan v. PunnuHanu, (1803) 16 Mad, 99 ; Ramayya v. Yenkataratnam, (19M) 
17 Mad, 122 ; Laohmi Narain v. Ranji IaI, (1^) 16 AIL| 440; and aoe 
Jagaunath Prasad v. Kiia Ram, (1889) 11 AU., 302. 

>> MadhoPrashadv. Mehrban, (1801) 18 Oalo., 157, p. 168 ; (1669-90) L. R., 17 LA. 
194. 

Ariabudra v. Doraaami, (1868) 11 Mad., 418. 
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marate saif.^ But if the decree has been followed by attachment and order 
of sale,' or the propert]r is directed to be sold as hypothecated, execution may 
issue* and a separate suit will not lie.* And where a decree ipr maintenance 
was passed against the father, and it did not appear he was sued as manager, H 
was held that the decree could be executed against the assets of the deceased in 
the possession of the sons, but these would not include the interest the father had 
in the joint estate.* 

The widow in a joint family obtained a decree for maintenance against her 
husband’s ‘brother, which was not expressed to be a decree against the head or 
representative of the family : AeMt in execution against the representative of the 

i 'udgment-debtor that the family estate was not liable.* But it has now been 
leld by the Bombay High Court that a money decree obtained against the father 
of an undivided Hindu family can be executed after his death against his sons 
to the extent of the ancestral property that has come into their hands, even if the 
debt has been incurred lor the sole purposes of the father, provided that it is not 
tainted with Ulegality or immorality. If the son against whom the decree is 
sought to be executed as representative of his father objects that the debts are 
tainted with immorality, he can do so in execution.* 

L^al representative : not r^uired. ^Execution-proceedings do not 
abate like suits^ but execution cannot issue against the estate of a deceased 
person, until there is some one on the record as representing the estate.* And 
if subsequent to attachment of immoveable property the judgment-debtor dies, 
the property may be sold, without making the legal representative a party.* 
The Civil Procedure Code does not contemplate the representatives of a judg- 
ment-debtor being placed on the record after the appellate decree has been 
pasBcd.i'^ 

Practice. — When an application is made under this section, the Court 
must, in the first place, issue notice on the person named, calling on him to show 
ctiuse why the decree should not be executed against him as legal representative; 
but if the Court has, on a previous application, issued execution against him, no 
notice is necessary— Order XXI, r. 21 If the Court considers that he is the 
legal representative, it may apparently enter his name on the record without trying 
the question whether or not he has assets.^* It is for the Court which passed 
the decree to decide whether the person against whom execution is sought, is or 

* Juga Lai Cliaudhuri v. Audh Bchari, (1001-2) 6 Calo. W. N., 223 ; Kal Krishna 
e. Raghu Nath iK^h, (1904) 31 Calo, 22(. Uut sen Ram Das v, Braja Behari, 
(1901-2) 6 Calo. W. N., 879, which was dissentod from iu the lost mentionod 
case. 

* Sivagiri Zamindar v. Tjrnvongada, (18S4) 7 Mad., 3.30. 

• Kuriyali v. Mayan, (1884) 7 Mod , 255. 

* Karpakanibal v. Ganapathi, (1882) 5 Mad., 2.34. 

■ Muttia e. Virammal, (1887) 10 Mad., 283. 

” Umed Hathising v. Goman Bhaiji, (1898) 20 Bom.. 38.>. Roe also .Tagalihai 
V. Bhukaiidas, (1887) 11 Bf>m., 37 : Arialmdra c. Dorosami, (1888) 11 Mad., 
413 ; and Laohnii Naraiii V. Kutijilal, (1894) 16 All., 449, which two Utter 
cases wore dissented fnmi 111 Umed Hathising v, Goman Bhaiji. 

^ GuUbdoH V. Lakshman Narhar, (1879) 3 Bom., 221. 

• Lokraj v. Becharam, (1867) 7 W. R., 52. 

* Sheo f rasad v. Hira Lai, (1890) 12 All , 440, not following Ramaaami v. 

Bagirathi, (1883) 6 Mad., 180. 

10 Uiraohand v. Kastnrohand, (1804) 18 Bom., 224. 

Mahatab Chund v. Pearee Dossee, (1866) 6 W. R., Mis., 61 ; Poorihit Lall v. 
6al)eeran, (1867) 7 W. R., 368. 

Hira Lai Mookeijee, in the matter of, (1870-71) 6 B. L. R., App., 100 ;_a870) 
14 W. R., 481; Avdl Khadar v. Andhu, (1864 5) 2 Mad., H. C., 423 ; Wahed 
All V. Jumaee, (1872-3) 11 B. L. R., 140 ; 18 W. R., 185 ; and cMimpm Lallu 
V, Tribhuban, (1889) 13 Bom., 653 ; but see Dhuronidhur v. Agra Bank, (1880) 
5 Calo., 86, p. 01. 
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is not the representstive of a deceased judgment'debtor, but It is for the Court 
executing the decree to decide to what extent such person is liable.^ 

Oome into his hands.— It would then be for the decree-holder, in the 
first place, to make search for the property of the deceased ; and if no such 
property could be found, then to prove that some of the property of the deceased 
had come into the possession of the representative, and if this were proved, it 
would lie on the latter to show that he had properly disposed of the property, 
and .upon his failing to prove that, he would be personally liable to the extent of 
it even though he pleaded that the debtor was merely a henami holder.* But 
his liability extends no fuither.^ So, where a representative made payments 
in satisfaction to the full value of the property of the deceased which had come 
into his hands, it was held that he was no longer liable, although the decree- 
holder might be able to prove that he had property in his possession which 
originally belonged to the deceased.* In accounting, mesne profits, whether 
they have accrued in the shape of rents collected, or interest on moneys which 
may have come to him from the estate of the deceased, must be brought into the 
account. Where no such account was given, the Couit held that the decree 
could be executed to the extent of the assets which it found had come into his 
hands and had not been accounted for.* The tarwad properly in the hands of 
the successor of the kamavan of a Malabar tanvad are not assets of the deceased 
in the hands of his successor, and the share of a deceased father in an undivided 
Hindu family passes by survivorship to the sons, and is not assets in their hands 
to satisfy a decree against their father.^ 

Liimitation.— An application for execution against one of the representa- 
tives of a sole judgment-debtor saves limitation against another repiesetuative.* 

Appeal.— An appeal lies from an order determining who is a legal represent- 
ative in execution* or the order may be set aside by a tegular suit^* or if this 
is barred, by an injunction restraining execution.^^ 

Cosis. — Where a defendant succeeded in showing he was not the legal repre- 
sentative, but was refused his costs, it was held under the former Code that he 
could appeal under s. 244 , (section 47 ).^* 

Olaims to property.-- Where a person states that the pioperty attached 
in execution of a decree is held by him as his own estate and not as the legal 
representative of the deceased judgment-debtor, the' matter should be determined 
in the course of the execution proceedings and the parties should not be referred 
to a regular suit.^'* Where the judge refused to hear ihc objections of a peison 
who, though reversioner, denied that he was the representative of the judgment- 
debtor, a Hindu widow, and uluced him on the record ; heldy he was not barred 

* Seth 8 hapiirji r. 81iHiikar 1>at, 17 All., 431. * 

* Roiidro ?farain Hoyr. Nittvatinnd, (1867) K W. R.. 196 ; Wahod Ali r. Jumaee, 

(187‘i-3) 11 B. L. B. 149.‘ 

* Doorga StN^ndiiree v. SfK»rjo Moiiee, (1867) 8 W. R., 101 . 

* Khiiahrobhai r. HorniaxHlm. (1M87) 11 Bom., 727. 

" Ham (bilani DoIk*^’ r. Ayma, (1869) 12 W. R., 177. 

* AHeemooiniisHa r. Aiiu>errK)iiin 8 Ha. (1871) 16 W. K., 2H5. 

^ Ravi Varma v. Kfximan, (1882) 6 Mad., 223. Rec note under order XXI 1, 
r. 4 and aee** Joint family," 

* Ham Aimj r. Ifingu Lai. (1878-81) 3 All., 5l7 : KriHhnaji v. Murrarav, (1888) 

12 Bom., 48. 

* See Ren. 47 anU 

AbiduniiiHHa r. Aixiinumima, (1877) L. H., 4 1. A., 60 : 2 Gale., 327. 

Uhuroiiidhur v. Agra Bank, (1880) 6 Gale., 86 . 

BihIioii Dayalv. Bank of Upper India, (1891) 13 All., 290. 

Seth Ghand t*. Durga Dei, (1880) 12 All., 313; FaJ nip Singh v. Ramgolam, 
(1880) 16 Gale., 1 , p. 8 ; Munseshur Knar t. Jamoona, (lw9) 16 Gale., 608 ; 
Punclianim r. Rabia, (1890) 17 (^lo., 711 (F. B.) ; Nimha tfarishot Riiaram, 
(188.5) 9 Bom., 468. See Syed v. Bhajan (1006) A. W. N., 167; Raft 
Indamati v. Jogoshur (1906) A. W.N. 168, 
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subsequently from showing in a regular suit, that the decree only covered the 
widow's interest.^ 

Official Assignee.— An order vesting the estate of a judgment-debtor in 
the Official Assignee does not give him a gi cater interest in it than the insolvent 
had. An order for the sale of certain property belonging to the insolvent, which 
was under attachment in execution or a decree when the vesting order was 
passed, is legal notwithstanding that order, and the sale is valid.^ 

Answer. — As to the form of answer which a legal representative can 
advance, see yder XXII, r. 7.^ 


PrOCEDDRR in ExECrTION. 

61. Subject to Ruch conditions and limitations as may 
Fow»»ih of Court to he prescribed, the Couit may, on the 

onforof oxeoniion. application of the decree-holder, order 
execution of the decree — 

(a) by the delivery of any property specifically 
decreed ; 

(li) by attachment and sale or by sale without attach- 
ment of. any property ; 

(r) by arrest and detention in prison ; 

(d) by appointing a receiver ; or, 

{e) in such other manner us the nature of the relief 
granted may require. 

As miy be presenbrd —Tint is by the Rules in Part 11 of this Code. 

This section merely set^ out Kenerallv the powers of the Court in regard 
to execution and the details .are lefc to be determined by rules made under this 
section. See Older XXI post 

Immediate Execution —The power to direct immediate execution is now 
general in terms and applicable to all clisses of suits ; any restrictions upon it 
must be sought for in the Rules 

62. (1) Where a decree is p«issed against a party as 

Enforcement of the legal representative of a deceased 

agninHt legal reprenen- person, and tho decree IS for the payment 
of money out of the property of the 
deceased, it may be executed by the attachment and sale 
of any such property. 

* Kanai Lall v. Shasi Bhucuin, (1881) 6 Calc., 777, and see Rajrup Singh v. 

Elamgolam, (1880) 16 Calc., 1 , p. 8, Soo note under nootion 47. 

* Anand Chandra Pal r. Panohilal Sarma, (1870) 5 B. L. R., 691 2 and see 

Peacock v, Madan Copal, (1801 2) 6 Calc. W. N., 677. As to an attachment 
before Judgment, see Shib Kristn 9 . Miller, (1884) 10 Calc., 151 ; Sadayappa 
Ponnama (1886) 8 Mad., 654. 

* Qourmoni v. Jugut. (1890) 17 Calc., til ; Mulohand.v. Ghhagan, <1886)10 Boro., 

74 -. 
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(2) Where no such property remains in the possession 
of the judgment-debtor and he fails to satisfy the Court 
that he has duly applied such property of the deceased as 
is proved to have oome into his possession, the decree may 
be executed against the judgment-debtor to the extent of 
the property in respect of which he has failed so to satisfy 
the Court, in the same manner as if the decre^ had been 
against him personally. 

Act XIV of 1888, sect. 252. This section applies to H. C. and Prov. S. C. C. 
See Reg. 11 of 1877, s. 29. 

This section primarily refers to a party who has been substituted before 
decree for the original debtor, ^but it is equally applicable to a person who has 
been made a party in the execution proceedings but where a suit was brought 
and a decree obtained against a man who had died before the filing of the plaint 
no execution was allowed to issue against his legal representatives.* The Court 
will not give a decree against parties as representatives of a deceased debtor 
where the suit is brou.*ht not on the ground that the defendants are legal re- 
presentatives, but on the ground that they have property of the deceased in their 
possession.* 

Liegikl-repreaentatives.— This includes the heir of an intestate.* 

It is necessary that the party against whom the decree is passed should be 
the legal representative who has succeeded to the property of the deceased 
debtor ;* unless the legal representative has put forward another as represen- 
tative and is precluded from disputing the decree.* Thus, where a decree was 
given against one of two separate Hindu brothers as representative of the other 
who had died leaving a widow, it was held that execution could not be had 
against the property of the deceased in the hands of the widow, on the ground 
that the widow, and not the brother, was the legal representative And where 
a decree was given against the widow of a deceabed member of a joint Mitakshara 
famil>r as his representative, it was held that execution could not be had under 
it against the property of the deceased, which had passed to the other members 
of the family by survivorship.* On the death of a Hindu insolvent, his widow 
may be his legal representative within the meaning of this section, the existence 
of an order vesting his estate in the Official .Assignee in no way affecting her 
possession as such representative.* 

Liability . — The decree must in the first instance be executed or attempted 
to be executed against the property of the deceased ** in the hands of the re- 


' see 8. 141 ; and Jafur Hoiwoin v. Hingun Jan, (1867) 8 W. R., 101. 

* Oirendronath Tagore, petitioner, (1874) 14 B. li. R., 334, note. 

* Heora Lall v. Digumburee Kulonneo, (1870) 14 W. R, 431; 6 B. L. 

App. 100. 

« Oreender Ohunder Ghose v. Mnokintosh, (1879) 4 C. L. R, 210. 800 Bootiun 2 
(11) ante. 

" Baswantapa v. Ranu, (1888) 0 Bom., 86 ; Bukh v. Renniok, (1882) 4 All., 102. 

* BaswMt^^^Ranu, (1885) 0 Bom., 80; Subitana v. Veukatakrislinan, (1888) 

^ Natha Hari v. Jamni, (1871) 8 Bom., H. C., A. 0. J., 87. 

* Badabart Prasad v. Foolbaah Koer, (1860) 8 B. u. R, (F. R), 31 ; see also 

Baswantapa v. Ranu, (1886) 0 Bom., 86. 

* Cliandmull v. Hoondery Dosseo, (1805) 22 Oalo., 250. Beveral repreaentw|ive8.«— 

Hee as to ihedifibroiioe between Hindu and Muhammadan law— JntedBirt Lai 
V, Rugholieer. (1883$ 9 Gale., 508. 



PBOOBDTOI IK UROUTIOK., 


Past IL 


Baa Si. 


air 


inmntative. Tlie private property of the representative' cannot be 
attacneu and sold until it is shewn in the execution proceedings that he 
DAS Kcfiived assets of the deceased, of which he fails to prove a proper 
disposition ;* and which should be proved by filini; an inventory of the 
whole estate descended to him, and shewin? how it has been applied > If he is 
proved to have received, or if he his admitted the receipt of, assets, which he 
may do by implication e. g, by asking time to pay the amount of the decree** 
and fails to account for their value, execution may be had by attachment and 
sale, or b/ imprisonment, as in the case of any ordinary debtor,* whether the 
debt for which the decree was passed became due before or after the death of the 
debtor ;* and nis liability is limited to the amount of assets of the dfceased 
which may have come to his hands and has not been duly disposed of.^ 

He is bound only to pay the full value of the assess which he received in that 
capacity, and if he h is pioperly done so, even though he may still hold property 
which originally belonged to the deceased judgn enl-debtor, the decree can no 
longer be executed. If a decree be pissed against a person in his representative 
capacity, and he makes payments in satisfaction thereof, it is a legal and reason- 
able presumption, until the contrary is proved, that such payments were made 
by him in that capacity in which alone he was liable to make them— 1 >., in his 
capacity as representative.* Where a party is sued for money as the heir and 
possessor of the aisets of a deceasd debtor, and it is proved that he has received 
sufficient assets to meet the debt, a personal decree therefor may be pasted 
against him.* 

Personal ^ — Certain decrees against a deceased judgment-debtor arc, how- 
ever, only personal decrees. For instance a decree to give accounts within a 
certain t*me, with an alternative in the shape of the payment of a sum of money 
in the event of refusal or neglect to do so, is a personal decree : and when the 
judgm^t-debtor has survived the period during which the account was to be 
given, fbd no proceedings arc taken against him either then or subsequently the 
decree cannot be executed against his representative.^® 

Purchases from - representative of a deceased judgment-debtor is 
responsible, not for the property which came into his hands in such capacity, but 
fur its value. He can sell any such property to a third party, and a creditor 
cannot follow it into the hands of one who has purchased it in good faith 
and for valuable consideration. The decree-holder can only make the legal 
representative personally liable for the debt to the extent of the assets he 
received but if the purchaser is affected by a hs pendens or a creditor's notice, 
the purchase is subject to the demand.^* 


‘ Hhiirfuii r. CSollcotur of Sanin, (1808) 10 W. K., 199. 

® Wahed Ali v. Juiiioee, (1872) 18 W. R., 185 ; Indro Nai-aiii w. Kriato Clmndor, 
(1870) 14 W. R.. 302; Aineeroimnifwa v. Meor Mahumod. (1873) *20 W. R, 
2S0 ; Mooktakoflheo Dubia v. W<ioma Ohum, (1869) 12 W. K., 233. 

' Jongul Kisboro v. Kaloo Chum, (1876) 25 W. R., 2*24. 

* Ghotta Shayeo v. Qour Monoo, (1874) 21 W. R., 117. 

* Walled Ali v. Jumaeo, (1872) 18 W. R., 186 ; Moliatab Chunder i>. ICunmohinee 

DoHiiee, (1869) 12 W. R., 617. 

® Mooktakosheo Debia v, Wooma Chum, (1860) 12 W. R., 283. 

’ Saiigili Virapandia v. Alwar, (1878-81) 3 Mad., 42. 

' Rim Golam w. Aymi Begum, (1869) 12 W. R., 177. See also Jafur Hnssoin «*, 
Hingun, (1867) 8 W. R., 161. 

® Nathuram Siviji v. Kutti Haji, (1807) 20 Mad., 446. 

Bidlioo Mookheo Dossee v. Beejoy Keshub, (1869) 12 W. R., 406. 

>> UnnoPoornav. Qonga Narain, (1863) 2W R.,206; Liand MortgMe Bank v. 
Bidyadhari, (1880) 7 0. L. R., 460 ; Land Mortgage Bank v. Rm Lunhniiput, 
(1881) 8 0. L. R., 447. 

Baxayet Hoamin r. Dooli Chuiid, (1870) 4 Calo., 402; L. R., 6 J. A. 211 
^arsingh Dass v. Naimooddin, (1882) 8 (^lo., 20 ; Ramdhnn e. Hohosh Chun 
dev, (1888) 9 OalC., 406, 
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ia rahe questions as to ike validity of the decree^W^txn the sons of a 
deceased judgment-debtor, whose estate is declared by the decree to be liable to 
sale are admitted o:i the record as his representatives, they are not entitled, in the 
execution stage, to re-open the whole case and to enquire into the nature of the 
debt.' 

Judgment-creditors.— S. 282 of the Indian Succession Act does not, in 
cases to which that Act applies, prevent a person who has obtained a decree 
under this section from having the whole of his decree satisfied out of the assets 
of the deceased, as far as they go, to the exclusion of other parties who have 
rlaima admitted to be correct, but who have not obtained decrees.* 

Where no such property remains in the possession of the Judg* 
ment-debtors. — These words confine the section to property remaining in the 
possession of the legal representative, and the ci editor must follow properly im- 
properly alienated in a regular suit-* 

Assets : service tenure — ^hatwali lands are not liable to be seized in exe- 
cution of a decree against the father as property by descent in the hands of his 
son> 

Husbands and fafher^s debt arc, however, some cases in which a de- 

cree passed against a representative for a debt clue hy the deceased may be exe- 
cuted against propertv, which his passed to some one, other than the representa- 
tive who IS sued, but is in the latter’ii possession, 'i'hus, where a Hindu died, 
indebted on a bond, leaving a widow and minor son, and a decree was obtained 
on the bond against the widow, phintiff having alleged that she was guardian of 
the minor son, as was the case, it was held that a sale in execution of this decree^ 
of the light, title and interest of the ** debtor carried the interest of the deceased, 
and not that of the widow, which was nothing.* Uut where the decree is a per- 
sonal decree, the purrha.ser cannot go behind it and the sale-ptoceedings, to show 
that the sale was not confined to her limited interest,* and where the decree did 
not describe the debt ns that of the father, but simply that defendant was to pay 
it, and the widow was described in the plaint as widow of Anund Mohun Surma 
Roy, deceased and mother of Denobundo and liepin Chunder Roy, minors,” it 
was held that the execution-sale did not pass the minors^ interest or estop the 
widow] as iheir heir from obtaining the pioperty ^ Where a widow was sued as 
guardian of her minor son for a debt due by her husband, and a decree obtained 
against her as representative in possession, and ostensible owner of her husband’s 
property, it was held that a sale under th.it decree nominally of the widow’s in- 
terest, carried the interest of the deceased, the sale-certificate referring to the 
decree,* but where a Hindu defenvlant died leaving a widow and a minor son, 
and the suit was continued against the widow, not as guardian of her son, and 

^ Slieo Salioy v. Rum Bliuiijuii (187*>) 23 W. R., 127 i BnitfK> r. Ram Piirniemnr, 
(1875) 24 W. K.. 304. 

* Nil Komul Shaw v. Reod, (1872) 17 W. K.. 513. 

* Groondcr Chunder u, Markintuhh, (1870) 4 C. L. R., 210. 

* Niltnoni Singh r. Bakraimtli, (1881-2) L. R., 0 I. A., 104 ; 5 Calc., 380 : Kaatoo- 

raKunmreu t». BiiiodeKam, (1805) 4 W. U., Mm. 5 ; BiiUKle Ram v. Deputy- 
Corn. gonial IVrgs., (|800) 6 W. H., 129 ; x. o 7 W. R 178 ; Bally Doliw f». 
Catioi Deo, (1883) 0 (.'ale., .*188 ; otherwise in Khiirakpore,— Anunrlo Kai v. Rail 
Prosad, (1881) 10 Calc., 077 ; (1888) 15 Clalc., 471 ; Rajkoshwar Deo p, Bunshi- 
dhur, (1890) 23 Calc., 873. See alwo Ha<lhnl»ai r. Anaiitrav, (1885) 9 Bom., 198. 

* Ixhan Chandrv r. Biikxh Ali, (1804) Marsh., 614: explained in Baijun Doobey 

V. Brij Hhookun, (1870) I Calc., 133 ; L. R., 2 1. A., 275 ; gotioh Ohundor v. 
Nil Comul, (1885) 11 Culc., 45 ; Hari Saraii r. Bhubaneswari, (1889) 16 Calo., 
40 ; .Ingol Kinhorc v, Jotindru Molitin, (1883-4) L. R., U I. A,, 66. 

* Radha Mohun v. Simhi Bhoosun, (1878-0) 3(J. L.U., 530. 

^ Alakinoiii Dobi v. Bauimadhub, (1878-0) 3 C. L. R., 478. 

* Courts of Wards v. Ramaput Singh, (1871-2) 14 Moa, 1 A., 605 ; 10 B. L. B., 

204 ; 17 W. R. , 450 ; see also nmndra Nath Paliari v, Bhupendra Nariiii 
Roy, (1806) 23 Calc., 301. 
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after the widow’s death against the sister of the defenclant, who was not appotntod 
guardian ad iitem to the minor, or administrator of his estate, it was held that 
the minor was not bound by the decree.' 

Where, in Bengal, the heir is a widow, the test to be applied in determining 
whether a decree against her binds the reversioners is whether it was brought 
against the widow upon a cause of action personal to herself, or one which affects 
the estate of the reversioner “ And the question must be decided upon the de- 
cree and the record of the sale-proceedings.® 

Mahomedan. — A decree passed against one heir does not bind the rest.® 
So, where a Mahomedan died leaving a widow and two daughters and a decree 
was obtained against one of the diughteis as representative of her deceased father 
for a debt due psrtly bv herself and partly by her f.ither, it was held that a sale 
under that decree carried oniv the share of the daughter against whom the decree 
was pissed ® And where a decree wa'^ obtained against a Mahomedan widow 
for a debt due by her husband who had died leaving a widow .ind a minor daugh- 
ter, it was held (though the point was not directly before the courf) that the dau- 
ghter was not bound by the decree.® So also where a decree by consent wets 
obtained against some of the licit s of a Mahomedan for a debt due by him, the 
decree only bound those who were parties to it ^ 

Appeal. -Under s. 253 Art XIV of 1883, an appeal lay from orders 
passed against a representative (the section corresponding to the present one) and 
It would seem to lie under the present Code. Sec sections 2 (2) and 96. 

53 . Fur the purposes of section »0 and section 52, 
Liabii.ty of aiioestriii pr«»per<y in the hands of n son or other 
property. descendant which is liable under Hindu 

law for the payment of the debt of a deceased ancestor, in 


Jatha Naik v. Vonktapi, (1881) A Bom., 14. 

.lotoiidi'u Moll 111 1 V. Jugul Kinhorc, (IKHl) 7 Oalu.. 8o7 ; Gadgeppa v. 

(1870) .3 Bom., 237 : Baninaanii n Sollaitainnial, (1882) 4 Mad., 375 ; Mar<tna 
Maiya v, Vasteva Kuranta, (1894) 17 Mad., 208 ; and also liamooomar Mittev 
r. Iclmnioyi, (1881) 0 Calc., 30 ; KriMtu Gobiiid v. HemChunder, (1889) IGC. 1 I 0 ., 
.511 ; Sotiah (Jlmiidrr r. Nil (188*5) 11 Calr.. 45 : Hurry Mohun r. 

tloncHli Chunder, (1 881) 10 Cali*., 823. 

Iladlia Moliun v. Soshi ItluKJsuii. (1878 !>) .3 C’. L. R., 5.30. The oasen aro not uui- 
lorni. I'liUH HoiiK’i ot tin* caws last citrd j>riiftJBs Id fcilloa that of lt>an Chandra 
Milter, Mamh, 61 1, hut uhelher th«\v do so is vory doubiful ; thisy are certain- 
ly «>ppose<l to the <nisch pievhnifcly cited in this nolo.*, anil to RsniaMimi Chotti 
r. »^aliiokru, (1 894- .5) 8 5lad. H. C., 186. wlicro it was held that proeoodinp 
against the widou alone of a dec-eased mortgagor in cxocution of a decree ob- 
tained against the mortgagor (the, widow having merely a right to mninttnanpe) 
wore not effoetuul to pass any right or intei’est in the propfu-ty mortgaged to 
the purchaser at an oxeoutioii sale. iSoe also Kiibbnniia r. Venkatkkriwman, 
(188K) 11 Mad.. 408 ; Baswantapa Ilanii, (1882) 9 Bom., SO. 

* Nitinath Das v. Roy Liiohmiput, (1 882) 11 C. L. R.. 268. 

• Hendry r. Mutty Lill Dhur, (1877) 2 Calc., 39.3; and see Luchmiput v. Land 

Mortgage Co. ,.(1887) 14Cale., 464. 

" Hamir Singh e. Xokia, (1870-8) 1 All., 57 ; Jafri v, Amir Muhammad, (1885)7 
All., 822; but see Khurshet e Keso, (1888) 12 Bom., 101. So© also on this 

E )in1, Sham (Joomer Roy r. .Tiittun, (1870) 14 W.R., 448 ; Raj Krilto Singh 
ungsliee Mohun, (1870) 14 W. R., 448, note. 

Ass un ithem Nessa r. Lutohmooput Singh, (1879) 4 Calo., 143 ; expUiiued in 
JuUdhari Liil v. KughooWr, (1883) 9 Csle., 608 ; Abrlulla v. Alalulla, (1881) 
5 Bom., 8 ; sec, however, Motijan v. Misrijan, (1881-2) 10 C. L. R., 847 ; 8 
Calo., 370 ; followed in Amir Dulhin r. BaiJ Nath, (1804) 2l Calo., 8ll ; 
Davalai^ v. Bhimaj^ (1896) 20 Bom., .338 ; Khursot v, Keso, (1888) 12 Bom., 
101, and compare Jafri V. Amir Muhammad, (1886)7 AIL, 822; followed in 
Muhammad Awaia v, Har Sahai, (1885)7 AIL, 710 ; see also Dallu Hal v, 
Hari Dm, (1901) 23 AIL, 203, 
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respect of which a decree has been passed, shall be deemed 
to be property of the deceased which has come to the hands 
of the son or other descendant as his legal representative. 

The effect of this new section is to enable decree-holdere to have fudi 
questions of Hindu Law tried out in execution and to spare them the expense and 
delay entailed by the institution and maintenance of a fresh suit. It is of course 
open to the son or other descendant to set up nil or any defence which he could 
raise m a separate suit and no liability is imposed by this section other than that 
established by the substantive Hindu Law. The section sets at rest a conflict 
of judicial opinion, see section 50 

5i. (l) Where the decree is for the partition of an 
Partition of emute or Undivided estate assessed to the payment 
•«i«Hration ot .hare. of revcDue to the Qoverutnent, or for the 
separate possession of a share of such an estate, the parti* 
tion of the estate or the separation of the share shall, be 
made by the Collector or any gazetted subordinate of the 
Collector deputed by liiin in this behalf, in accordance with 
the law (if any) for the time being in force relating to the 
partition, or the separate possession of shares, of such 
estates. 

Act XIV of 1882, sect. 265. This section applies to H. C. 

Elstate. This word must be read in its ordinarjr signification ;* it does not 
include a rai^aiwari holding in Madras (see explanation \ nor a share of a certain 
defined portion of a mahaL^ 

Collector— Decrees for the partition of revenue paying estates must 
be carried out by the Collector^ even to putting the parties in ^possession 
of their respective shares f the execution cannot be interfered with by the 
Civil Court " But where the plaintiff does not seek to disturb his joint liability 
for the revenue and no separate allotment of revenue is asked for, this 
section does not apply. ^ Lands leased by Government for a number of 
years, or sheri lands, are not excluded from the general Hindu Uw of partition.* 
Where a decree for partition of an estate has been transmitted by the district 
Court to the Collector for execution under this section the Court that made the 
decree is not deprived of its judicial power to hear and decide objections to the 
division of the estate made by the Collector.* Where a decree declaring a right 
to partition has not been given effect to by the parties proceeding to partition in 

* Umod Hathiaing v. (ioniaii Bhaije, (1895) 20 Bodi.» 3H5 ; Juga Lai Chaudhnri v* 

Audh Behary Bingh, (1900) 6 Calo. W. N., 223. 

* Rcoretary of State v. Nundun Lall, (1884) 10 Cal., 435. 

Ram Dyal v. Mega Lai, (1884) 6 All., 452 ; and see Narayan v. Vithtt, (1884) 8 
Bom., 539 ; in which case it was held that a deorea for partition of family 
property or for noparatf possession of a share is not one eontomplated by the 
oorreaponding section of the former Code. 

* Ramjey Uhoso v. Ram Runjun, (1881) 8 C. L. R., 807. 

* Parbhudas v. Sliaiikarbhoi, (1887) 11 Bom., 002. 

B Dattatraya v. Mahadaji, (1892) 10 Bom., 528; Purushottam v, Bkl Krishna, (1901) 
28 Bom., 238 ; But see Oanoji v, Dhundn, (1890) 14 Bom., 450. 

’ Chundornath v. Har Naraiii, (1881) 7 Calo., 153 ; Jeapodishury Deboa v. Kailash 
Chandra Bhadury, (1897) 24 Calo., 725 (F. B.) ; 1 (Sue. W. 374. 

* Dattatraya Vithal v, Mahadaji Parashram, (1892) 10 Bonk, 588a 

* Chiima Beotayya v. Krlshnavanamiaat (1880) 19 Mad., 485, 
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accordance with it» and the decree has become, by lapse of time or otherwl!iib» 
unenforceable, it is competent to the parties or any of them, if they still continue 
to be interested in the Joint property, to bring a fresh buit for partition.^ In a 
decree for partition, the right or each individual is detereiitied, and an application 
by one party to execute may be continued by another. < 

In the North-West, a suit for partition and possession of the share in an 
isolated plot in a joint zemindart by a co-sharer cannot be brought in the Civil 
Court.^ A suit for partuion between parties, one of whom owns interests 
subordinate to the other is maintainable.* A decree for partition does not 
operate as a severance so long as it remains under appeal.* 


AbREST AMD DeTEMTIOH. 

55. ( 1 ) A judgment-debtor mny bo arreetod in exeou- 

. tioii of a decree at any hour and on any 

day, and shall, as soon as practicable, be 
brought before the Court, and his detention mny be in the 
civil prison of the district in which the Court ordering the 
detention is situate, or, where such civil prison does not 
afford suitable accommodation, in any other place which the 
Local Government may appoint for the detention of persons 
ordered by the Courts of such district to be detained : 

Provided, firstly, that, for the purpose of making an 
arrest under this section, no dwelling-house shall bo entered 
after sunset or before sunrise : 

Provided, secondly, that no outer door of a dwelling- 
house shall be broken open unless such dwelling-house is in 
the occupancy of the judgment-debtor and he refuses or in 
any way prevents access thereto, but when the officer 
authorized to make the arrest has duly gaine<l access to any 
dwelling-house, he may break open the door of any room in 
which he has reason to believe the judgment-debtor is to be 
found : 


^ NawatulUh V. Mujiballah, (1801) 13 All, 300, and similarly where a suit for 

r ation has been dismiBsod fur default, BiHbeHhwr Daa v. Rfun Prasad, (1006) 
AIL 627 : (1906) A. W. N. 142 ; and Maidau v. Baikanta, (1006) 10 A. 
W. N.. 888. 

* Kuorshed v. Nnbbee Fatima, (1878) 3 Gale., 551 ; see, however, Mohan Ohnnder 
V. llohesh Chunder, fl883) 9 Oalo., 568 ; doubted— Hikmat AH v. Walianissa 
(1880) 12 AIL, 606. As to whether a Court in oarrying out a partition ease 
can depart from the decree, aee Kajooomaree Dassee v. Oopal Chunder, (1878) 
3 Gale., 614. 

• Ijrail e. Kanhai. (1888) 10 AIL, 5. 

« Kemadri V. Bamani Kant, (1807) 24(3alo., 575 ; 1 Galo. W. N., 400 (F. B.}| 
but see Mukuuda Lai v Lehnranz, (1803) 20 Oalo., 870 1 followed in, Radha «• 
Bipro (1006) 1 Oalo. L, J. 40. 

* SekhasaMi «• Harikriahna, (1882) 6 Bom., 113. 
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Provided, thirdly, that, if the room is in the actual 
occupancy of a woman who is not the judgment-debtor and 
who according to the customs of the country does not ' 
appear in public, the officer authorized to make the arrest 
shall give notice to her that she is at liberty to withdraw, 
and, after allowing a reasonable time for her to withdraw 
and giving her reasonable facility for withdrawing, may 
enter the room for the purpose of making the arrest : 

Provided, fourthly, that, where the decree in execution 
of which a judgment-debtor is arrested, is a decree for the 
paj'ment of money and the judgment-debtor pays^ the 
amount of the decree and the costs of the arrest to the 
officer arresting him, such officer shall at once release him. 

(2) The Local Government may, by notification in the- 
local official Gazette, deelai'e that any person or class of 
persons whose arrest might be attended with danger or 
inconvenience to the public shall not be liable tt> arrest in 
execution of a decree otherwise than in accordance with 
such procedure as may be prescribed by the Local Govern- 
ment in this behalf. 

(3) Where a judgment-debtor is arrested in execution 
of a decree for the payment of money and brought before 
the Court, the Court shall inform him that he may apply 
to be declared an insolvent, and that he will he discharged 
if he has not committed any act of hud faith regarding the 
subject of the application and if he complies with the 
provisions of the law of insolvency for the time being in 
force. 

{4) Where a judgment-debtor expresses his intention 
to apply to be declared an insolvent and furnishes security, 
to the satisfaction of the Court, that he will within one 
month so appl}', and that lie will appear, when called upon, 
in any proceeding upon the application or upon the decree 
in execution of which lie was arrested, the Court shall 
release him from arrest, and, if he fails so to apply and to 
appear, the Court may either direct the security to be 
realized or commit him to the civil prison in execution of 
the decree. 

Second Proviso.- -This effects a change in the law, and is an endeavour to 
prevent vexaiiouh rebibtance to executions ; the outer door is no longer any 
protection to the jiidgment-debtori if he endeavours to resist execution. 

Sub-seotion (2).— This Sub-section is intended to cover the case of 
railway servants and others whose sudden arrest might endanger or inconve- 
nience the general public. 
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This section applies to H. C. and Prov. S. C. C. For power to refuse an 
application for imprisonment of a judi^ment-debtor in Ajmere and Merwar, see 
the Ajmere Courts Regulation, 1877, (I of 1877), s 31. This sejption applies to 
Small Cause Court debtors.'^ 

Peraonal deoree.— Where a decree upon a hypoihecaied bond allows 
satisfaction of the debt from the hypothecated property and also from the judg- 
mei)t-debtor personally and contains no condition that execution shall first be 
enforced against the property, there is no principle of eouity which preveius the 
decree-holder from enforcing his decree against the juagment-debtoi’s person or 
property, whichever he may think besi‘^ but when the decree merely provided 
for the satisfaction of the judgment-debt out of the pioperty mort^>aged, the 
decree could not be executed against the person of the judgment-debtor.*** 

Any other place. — Foi a list of such places in ilurmah, see notification 
No. 217, Uurmah Giz:tte, i8<;7, Pt 1, p. 256. and in Madras, see Fort St. 
George Gazette, 1903, Pt, 1. p. 646. 

In execution of a decree. — This section and sections 57 and 59 extend 
to all arrested persins under this Code whether in execution or otherwise see 
section 1 34 posL 

Purview of the seotios. — When in a bond under^^lhe corresponding 
section 336 of Act XIV of 1883 besides the usual covenants to produce the 
judgment-debtor before the Court and that the judginent-debtur would apply to 
be declared an insolvent, further stipulations were contained as to what should 
happen if the judgment-debtor’si application to be deilared insolvent were 
refused, it was held that the latter stipulations were not such as were contempla- 
ted by ♦he section and could not be enfoiced thereunder/ 

Step iu aid of execution. — An applicition hy the heirs of a deceased 
jpdgment-creditor for ^e arrest of the judgment-debtor, is a step in aid of 
execution, though at the' time of application they had not taken out a certificate 
under Act VII of 1889, nor had they applied for substitution of their names on 
the record.® 

Shall be disoharg^ed.— A person arrested and brought up before the 
Court should be discharged on giving security and stating his intention to file a 
schedule® but if he has been sent to prison, he can only be released under 
sec. 58.^ 

Liability to arrest - Persons exempt from personal appearance in Court 
under ss. 132-133 whether male or fem.ale, are subject to s. 56 liable to arrest 
in execution (s. (32)/ An arrest under civil process of a mufussil Court on 
Sunday is legal.® 

Liability for illegal arrest.— As to the liability for negligence of the 
officer arresting the judgment-debtor,^® or for not taking a proper surety.^^ As to 
when damages may be recovered for arrest in accordance with a decree, see.^® 

* Moidiii V. Suudaramurthia, (1878-81) 2 Mad.. 9. 

« Johari Mai v. 8aiit Ld. (1887) 9 All.. 484. 

> Budaii V, Ram Chandra. (1887) 11 Bom., 537. 

* Janki Das v. Ram Partab, (1894) 18 All., 37. 

■ Hatizuddiii Cbowdhry v. Abdoul Aziz, (1893) 20 Calo., 755. 

® Pinsont, ex-parto, (1885) 8 Mad., 278 ; Uaatie, in re, (1885) 11 Cale,, 461. 

* Quarme, in re, (1885) 8 Mad., 503. ^ 

* Maharaui of Burdwaii V. Barada 8uiidan, (1808) 1 B. L. R., (F. B.) 81 ; Ra] 

Chuuder v. Shama Soondari, (1879) 4 Calo., 583. 

* (1882) 4 Mad. H. C. R., Ixii. 

Kastuohaiid v. Ravjl Badashiv, (1880) 4 Bom., 85. 

Nago Mahadeo v. Narayan, (1880) 4 Bom., 405. 

Raj Chundar v. Bhama Socxndari, (1879) 4 Calo., 588. 
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If the officer arrest, when he ts not in posseiston of the warrant, the arrest 
is illegal^ 

DiBoharge^of sarety.-^The obligation of the surety is discharged hy 
the death of the judgment-debtor* and so, if the* execution-proceedings are 
allowed to drop and are struck offi* 

llrtiie debtor ffies a petition of insolvent^p the surety is releM^^ 

transferee of a decree is entitled to have hit dacrii 
eaequted ageiest a surety under the section as as against the Judgmeuk* 
debtor, if his ttansfer has been recognised.* f 

Ill«olfent.--«A person who has taken the benefit of the insplveftt sections 
and who is undisdNnged is not protected from arrest in execution of a decree for 
an unscheduled «debt merely because his property is in the hands of the 
receiver.* A judgment-debtor who had been arrested was released on furnish- 
ing security that he would, within one month, apply to be declared an insolvent 
The month passed and he failed to make an application. He was not arrested 
again and kt a subsequeit date, applied ti^be declared an insolvent he 

was entitleo^ do^o.^ 


Revision —An order refusing to dtschar{^ a surety is not appealable, and 
is therefore open to revision under s. 115* 


Prohibition of arrest 
or detention of women 
in exeootion of decree 
for money. 

of money. 


66. Nn^withstanding anyihii)g Jn this 
Part, the Court shall not or^er tlm^rrest' 
or detention in the civil prisooiof a woman 
in execution of a decree, for the payment 


Act XIV of 1882, s. 2 ^ A . ; This section applies to*H. C. and Prov. S. C. C. 
U was first inserted by Act Vl.of 1888. 


Paynieni of money , — Sec sect, 34, an/e 

67. The Local Government may 6x scales, graduated 
_ . , . „ according to rank, race and nationality, of 

monthly allowgiicos payable for tho sub- 
sistence m judgment-debtors. 

Act XIV of 1883, sections 338, 339 asd 34a This section applies to H. C. 
and Prov. S. C. C. 


Scale.— For notifications prescribing such scales, see 'Bgrmah Rules 
Manual, £d. 1897, p. 115 ; North Western Provinces and Oudh List oT Local 
Rules and Oiiders, Ed. 1894, p. 113; Madras List of Local Rules and Orders, 
Ed. 1898, Vol., 1, lyeS’ 

' Emprwm v. Amoniath, (1883) 5 All., 318. 

> Krishnan Nayor v. lUiiiMi Nayar, (1901) 24 Mad., 637. 

» Lalji V. Odoya, (1887) 14 Gala, 767. 

* Koylash Ghunder V. Clinstophoridi, (1888) IfiCkilo., 171 ; Raimsaii r. GeTard, 
f (1891) 13 AIL, 100 ; Dwarhadas v, Isabhai, (1896) 19 Bom., 210 ; Banna Mai 

V. Jamna Dan, (1893) 16 AIL, 183 ; Imhiohumui v. Lalji Ram, (1901)24 Mad»» 
660 ; Krishnaiyar v, Krishnasamy Ayyar, (1908) 26 Mad., 866b 

* Ghathoth Kunhi v. fiaidmdavide, (1963) 26 Mad., 258. 

• Punna Lq)! v, Kauhaiya, (1889) 16 Oalo., 85. 

’ Alagappa v. Sarathambal, (1902) 26 Mad., 724. 

• Banau M41 v. Jamna Dai, (1898) 15 AVL, 188. 
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The payment of subsistence^money must be in advance otherwise the arrest 
or commitment is illegali and it is for the officer of the Court anj not the prisoner 
to see that the money is paid.^ 

On the 30th of $epteai^« the creditor paid sqbsistence^money for 30 dayf 
Md the jailor had then a balance of four annas over from the suhsistence-moni^ 
tor September : a sufficient compliance with the terms of this section^ al 

the amount paid was sufficient for the whole of October but where a prisaik^r 
was arrester on the 4th of August, and committed to prison on the evening of the 
same day, and only 27 days* subsistence* money was paid in, it was held that the 
provisions of this section had not been complied with, although a sum making 
the amount sufficient for 28 days, was deposited next day.* 

Under the present section an order for subsistence-allowance appears to be 
necessary Every judicial officer under whose orders any civil pni»oner is de- 
tained in jail shall, if the prescribed instalment of monthly allowance has not 
been deposited on the last day of the month, forthwith transmit an ffi'der to the 
officer in charge of the jail for such prisoner’s release.^ 


08. ( 1 ) Every person .detained in Ehe civil mson in 

^ , , execution of a decree shall be so de- 

tamed, — 

(а) \«hor#"the decree is for the payment of a sum of 
naoney ^xcee3iiig fifif' rupees, for a period of six 
months, and, 

(б) in* any other case, for a period of six weeks : 

Provided ^a^e shall be released from such detention 
before the expiration of the said period M six months or six 
weeks, as the case may be, — 

^i) on the -amount mentioned in the warrant for his 
detention being paid to the officer in charge of 
the civil prison, or 

(w) on the decree agRinst him being otherwise ,/ully 
sa^sfied, or 

{Hi) on the request of tlie person on whose applica- 
tion he has been so detained, or 

(tv)* on the omission by the person, on whose applica- 
tion he has been so dEtained, to pay subsistence- 
allowance : 

PrdVided, also, that ^e shall not be released from such 
detention under Clause (it) or clause (*»»), without the order 
of the Court. 


^ Thomson, in the matter of, Bourke, 421. 

• Haladbar Dey v, Ambika Gharan, (1870) 5 B. L. R , App., 80. 

• Dutt V. Cornelius, (1870) 5 B. L. R., App , 70. 

« Aga Ali Khan v. Joydoyal PersMid, Bourke, 52 ; Shumboo 0huj)|^r HAldar, tn 
** re, Bourke, 60. 

• Calo. Civ. C. No. 2, 1878. 

15 
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(2) A judgment-debtor released from detention under 
this section «hsll not merely by reason of his release be dis- 
charged from his debt, but ho shall not be liable to be re- 
arrested under the decree in execution of which he was 
detained in the civil prison. 

Act XIV of 1883, sections 34? and 342. This section applies to H. C. and 
Prov.S. C. C. It embodies and appears to have the same effect as sections 341 
and 342 of the former Code although the language sand form s^re both altered. 

This provision makes it clear that the ordinary term of detention shall be six 
weeks or six months as the case may be and tl)At when once the debtor is com- 
mitted he can only obtain release on one or other of the grounds stated in sub- 
sections i to iv. 

Period. — The former Code did not empower a Judge to fix a term of 
imprisonment at his discretion within the maxinumit' and this section does not 
appear to have altered thn»law in that respect. 

Where a person is imprisoned under Order XXXVl 11 , r. 4, imprisonment 
suffered after decree must be taken into consideration in calculating the six 
months.'*^ 

On the expiriation of the period, the prisoner is entiled to his discharge 
whether the imprisonment has been i^omimious or only at intervals.^ 

Oontempt. — This sertion does not apply to cases of imprisonment for 
contempt of Court. ^ 

The Code preserves a distinction between arrest and confinement in jail ; 
and immunity from furiher process is only obt.iinccl by victual confinement ; ^ 
or if the discharge takes place after the waiiant of committal has been made 
out but it IS not within the power of a Judge to le-arrcst a ccferidant without 
any petition or motion on behalf of the judgmeiiL-crcditurs to that effect.^ 

A judgment-delitor was arrested in excriiiion of a decree and committed to 
prison. He entered into a compioniise with the decree-holder for the adjust* 
ment of the decree, and thereupon the dec icc-holcler, without certifying the 
terms of such adjustment to the Couit, petitioner) for the disc haige of the debtor 
who was accordingly I eleased. .Suhsec|iicnily, the decree-holder again applied 
for execution of his decree, lie was met hy the ohjertioi; that an adjustment 
bad taken place The in.ittei w.is not m.ide the siihjert of iiK|iiiry, l>ei'ause it 
was a proceeding taken out of Court. 'I'hc High Court, however, held that the 
decree-holder was hound to state wliv he applied to have the del)tt)r discharged, 
and that if no adequate rcMsons were shown, th.it he must be taken to have had 
his decree satisfied. The c ase was accordingly remanded to give the decree- 
holder an opprtunity of stating this.^ 

The imprisonment not a satisf.iction of ^le decree, and the debtor can 
be adjudicated an insolvent for it.^ 'I’hc property of the debtor remains liable 
to attachment and salc.^** A judgment-debtor once discharged cannot be 

' Subadhi v. 8ingi, (1800) 18 Mud., 14l ; followed in 8iijiin ISihi v. 8agar Maiidal, 
(1900) 5 Oalo. W. N., Ua. 

^ GhaiiaHham Das v, rlohari Mull, (1888) 7 Bonn, 481. 

* Kluxla Buksh v. ShukrcKilluh, (1873) 5 All. li. 0., 220. 

* Martin v. Lawreiioc, ( 1879) 4 Calc. , 058. 

* Choiigalruya Cliotti r. Siihhiali, (1870-1) 6 Mud. H. C., 84 ; Subba v. Venkata. 

(188.5) 8 Mud., 21. 

* Tiniapa v. ManuHhvar, (1885) 0 Ikati., 181. 

^ Khih Ham v. KuhnnitcKdlah, (1871) 15 W. K., 08. 

* Chango V. Kahiraiii. (1867) 4 Horn., H. C. A. 0. 1. 

” Haghuhhui Rum Chandra, in the matter of, (1869) 6 Doiii. H. (7., 86. 

Jaiioki biiigh Roy V. Kaloo Mundul, (1868-67) B. L. R., (F. B.), 889. 
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arrested a second time under the same decree, ' provided he has been impri* 
soned under the first arrest.^ 

If he IS liberated before imprisonment^ or if aftei imprisonment he has 
been released under some other provison of law, e.g. s, 13 Indian Insolvent Act/ 
he may be re-arrested. 

Writ of Habeas Corpus. Court will release a defendant when 
the j.iilor holds no warrant / but not if the warrant is only informal.^ 

InstaldientB. —Where a decree is payable in instalments, the debtor cannot 
be imprisoned for default in the payment of each instalment.^ 

Limitation. — .\n application to arrest a debtor in contravention of this 
section does not give a staiting point for limitation under sec. 179 (4) Sched. 11 
of the Limitation Act.** 


69. {1) At any time after a wairant for the arrest 
lu icftHe on g-ound ot of a judfjfment-dobtor has been issued 
*'*”^‘'*'*- the Court may cancel it on the ground 

of his serious illness. 

(2) Where a judgment-debtor has been arrested, the 
Court may release him if, in its opinion, lie is not in a fit 
state of health to bo detained in the civil prison. 

(3) Where a judgment-debtor has been committed to 
the civil prison, be may be released therefrom — 

(a) by the Local (Tovernment, on the ground of the 
existence of any infectious or contagious disease, 
or 

{h) by the eommitting Court, or any Court to which 
that Court is subordinate, on the ground of 
liis suffering from any serious illness, 

(4) A judgmeiit'flebtor released under this section may 
be re arrested, but the period of his detention in the civil 
prison shall not in the aggregate exceed that prescribed 
by section 58. 

Act XIV of 1882, Section 653 (3; and (4). 

The existence of. — riiese word-, are new and are presumably inserted to 
cover cases in which the judgment-debtor has been in contact with some other 
infected person. 

‘ Serrotary of State r. .ludah, (188(5) 12 Calo , 662: Bolye Chaiul Dutt, in the 
niattei oi, (186H) 20 (Jalo., 874. 

^ lUjoudio Naraiti Hoy r. Chandor Mohuii Miswr, (1896) 23 Calc., 128. 

Hahilml r. Ram Sahaj (1904)26 All., 317. 

* Shainji ?». Pooiija (1902) 26 Bom., 632. 

* Shah Sahil), in iho matter of, I Iml., Jur., N. S., 19. 

® Bholanath MiiUiek, in re, Bourko, 96. Ab to the offwl of a return on a 
warrant oi the Small Cause Court in Oaleutta, see Omrito Lall Dey, in the 
matter of, (1876) I (Jalo., 78 ; Gouesh Hundan Dobi, in the matter of, (1870) 
6 B. L. H., 418 ; Booreiuiro Nath, in re, (1880) 6 Calo., 106. 

* Damodar r. Malhari, (1883) 7 Bom., 106. 

* Chattar v. Nvwal bingh, (1600) 12 All., 64. 



228 


THit OODB or OlVili l>R0011>UitK. 


tAw It; 
Bao. QOi 


Ati'achment. 

60. (/) The folldwirg property is liable to attachment 
Property liable to at- execution of a decree, namely, 

Uohiueiit and aaio in laiids, houses OF othoF buildiogs, goods, 
oxecutiouofdooree. momy. banknotes, cheques, bills of ex- 
change, liundis, promissory notes, Government securities, 
bonds or other securities for money, debts, shares in a cor- 
poration and, save as hereinafter mentioned, ail other 
saleable property, moveable or immoveablei^ belonging to 
the judgment-debtor, or over which, or the profits of which, 
he has a disposing power which he may exercise for his own 
benefit, whether the same bo held in the name of the 
judgment-debtor or by another person in trust for him or 
on his behalf : 


Provided that the following particulars shall not be 
liable to such attachment or sale, namely ; — 

{(i) the necessary wearing-a[)parel, cooking vessels, 
beds and bedding of the juilgment-debtor, his 
wife and children, and such personal ornaments 
as, in accordance with religious usage, cannot be 
parted with by any woman ; 

(6) tools of artizaus, and, where the judgment-debtor 
is an agriculturist, his implements of husbandry 
and such cattle and seed-grain as may, in the 
opinion of the Court, be necessary to enable him 
to earn his livelihood as such, and such portion 
of agricultural produce or of any class of 
agricultural produce as may have been declared 
to be free from liability under the provisions 
of the next following section ; 

(c) houses and other buildings (with the materials 
and the sites thereof and the land immediately 
appurtenant thereto and necessary for their 
enjoyment) belonging to an agriculturist and 
occupied by him ; 

(i/) books ot account ; 

(«) a mere right to sue for damages ; 

(/) any right of personal service ; 

(g) stipends and gratuities allowed to pensiobers of 
the ^ Government, or payable out of any service 
family pension fund notified in the Gazette of 
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India by the Governor General in Council in 
this behalP, and political pensions ; 

(A) allowances (being less than salary) of any public 
officer or of any servant of a railway company or 
local authority while absent from duty ; 

(*) the salary or allowances equal to salary of any 
such public officer or servant ns is referred to in 
clause (A), while on duty, to the extent of — 

(/) tiio whole of the salary, wliore the salary 
does not exceed tw’onty rupees monthly ; 

(»/) twenty rupees monthly, where the salary 
exceeds twenty rupees and does not exceed 
forty rupees monthly ; and , 

{Hi) one moiety of the salary in any other case ; 

{j ) the pay and allowances of persona to whom the 
Indian Articles of War apply ; 

(k) all compulsory deposits and other sums in or 
derived from any fund to which the Provident 
Funds Act, 1897, for the time being applies in 
so far as they are declared by the said Act not 
to be liable to attachment ; 

(/) the wages of labourers and domestic servants, 
whether payable in money or in kind ; 

(m) an expHcbmcy of succession by survivorship or 
other merely contingent or possible right or 
interest ; 

(??) a right to future maintenance ; 

(n) any allowance declared by any law passed under 

the Indian Councils Acts, 1861 and 1892, to be 
exempt from liability to attachment or sale in 
execution of a decree ; and, 

(p) where the judgment-debtor is a person liable for 
the payment of land-revenue, any moveable 
property which, under any law for the time 
being applicable to him, is exempt from sale for 
the recovery o^ an arrear of such revenue. 

Explanation. — The particulars mentioned in-clauses (y), 
(A), (i), (}), (?) and (o) are exempt from attachment or sale 
whether before or after they are actually payable. 
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(2) Nothing in this seotion shall be deemed — 

(a) to exempt houses and other buildings (with the 

materials and the sites thereof and the lands 
immediately appurtenant thereto and necessary 
for their enjoyment) from attachment or sale in 
execution of decrees for rent of any such house, 
building, site or laud, or 

(b) to affect the prtivisions of the Army Act or of 

any similar law for the time being in force. 

Act XIV of 1882 , s. 266 . This section applies to H. C., and also to Prov. 
S. C. C., except so far as it relates to immoveable property. As to Oudh, see 
Act XVriI of 1876 , s. 20 . As to Ajmere, see Rej; I of 1 K 77 , s. 26 . See also the 
Indian Marine Act, XIV of 1887 , s. 81 ; and the Army Act, 1881 , 44 & 45 Viet., 
c. s 8 , s. 1,1. 

Profits of Property. —When a party attaches property, be also attaches 
the profits thereof, but if he allows the original owner to remain in possession 
and enjoy the profits, they cease from the momeni they find their way into the 
pockets of the owner to be specifically liable for the Jiidj^ment-debt under the 
attachment.' 

Dispoaini; power. — A cover containing notes in the Post OtHce is in the 
disposing power of the addressee but the trustee of a religious endowment has 
not a disposing power over the corpus of the estate.'** The money payable to an 
auctioneer by purchasers of goods entrusted to him cannot be attached by the 
creditors of the auctioneer, except as to such .an amount as the judgment-debtor 
has a disposing power over, exercisable for his own benefit.^ 

Non-alienable. — And where land was assigned to a widow for her 
maintenance with a proviso agam^tt alienation or charging, it was held that she 
had no saleable interest in the usufruct.'* Hut see Banudhar w Cttlab 
in which the question as to whether villages assigned to a Hindu widow in lieu 
of her maintenance can be attached or not was left unilecided. An interest in 
the income of immoveable property asstgned by way of maintenance to a Hindu 
widow by the members of her family is not capable of being attached and sold 
in execution of a decree against the widow but where property was devised 
with a clause that it should be held impartible, the debtor’s share was allowed 
to be attached.** The income of property belonging to a married man subject 
to restraint or anticipation is not attachable.** 

For his own benefit. — These words do not prevent an attachment in a 
suit against the father of a Hindu family affecting the interests of his sons.’'** 


* Ram Coomar v. Gobind Nath, (1809) 12 W. R., 391. 

** Narasimhulu v. Adiappa, (1890) 13 Mad., 242. 

* Bishon Chand v. Nadir HoHsein, (1888) L. R., 15 1. A., 1 ; (1888) 15 Calc., 329. 
« Smith V. Allahabad Bank, (1901) 23 All., 13.5. 

* Diwali V Apaji, (1886) 10 Bom., 342. 

* Bansidhar v. Gulab Kuar, (1894) 16 All . 443. 

« GuUb Kuar v. Bansidhar. (189.3) 1.5 All., 371. 

* Narayanan v. Kannan, (1884) 7 Mod., 316. 

* Gondain v. Venoatesa (1906) 30 Mad., 378. 

Jagabhai v. Vijbhukandas, (1887) 11 Bom., 37. 
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Other saleable property. — A decree of Court is property within this 
section, 1 but account-books are not,“ thou{;h if a judgment-debtor attempts to 
make away with his account-books in order to defeat the creditor, the Court may 
require him to produce them and leave them in the custody of the Court.^ A 
lease which prohibits alienation by sale or gift may be sold in execution of a 
decree.* A Judgment- debtor having been in possession of property for more 
than 12 years, has a title hy adverse possession which is capable of being 
attadhed.^ ^ So also his propei ly, even though it be the .subject of an existing 
suit.* A vested remainder in a house is attachable and saleable under this 
section.* Spears and daggers are goods. A Naxir may sell arms in execution 
of his duty.* A life-interest in trust funds under a settlement of which the 
Official Tiustee is the trustee ran be attached.** 

Portions of property, -The doors and windows of a building cannot be 
separately attached.’** A ptuiion of a saleable tonure cannot be sold for arrears 
of rent.’ ’ An attachment of a portion oi a bha^ in execution of a decree obtained 
in a mortgage of such portion is illegal. Such portion of a bhag cannot be 
sold.’ ® 

Equity of redemption. The cctuity of redemption in mortgaged property 
can be attached and sold in execution of a decree against the mortgagor,’® unless 
the person applying fur attachment and sale is also mortgagee.’* The debtor’s 
interest in money or other secunties deposited by him as a security fur the 
performance of his duly is saleable.’® 

Pat tnct ship. -In a p.irlnertihip suit the accounts were submitted to arbitra- 
tion : the claim under the award before award made was not property that 

could be atlarhcd The sliare held by the judgmont-debtor in the assets of a 
partnership business with the decree holder, the business being in the hands of 
the keceiver of the Court undei .i deciee for dissolution and winding up, cannot 
be attached ncjr can the share m the undivided assets be attached but where 

’ Ciholum Mahoiiiod v, Ituhaclnuid JuhuH, (IH71) 7 B. L. Ti., 31H, cotUra, 
Tiruveiigjwla i\ Vythilinga, (1H83) 0 Mad., 418, and h«o note on Order XXI, 
r. /53 pouf. 

“ ruNtiiiiji CuTHdlji Shroft, /« ct, (180^1-7) 3 Ihmi. JJ. C., 4‘2. 

” Adjou(ih;va Tei'Klmd r. Middleltiii, (1871) 3 All. H. C., 334 ; Bhoza Rughbur v* 
lUioza lluj,(lH7l) 3 All. H. C., 319. 

‘ (iolak Nath r. M.ilhnra Nath, ( 1 893) *20 Calc , 273. 

" Suja Hosaein r. Moiiohur l),is, (1897) 2KJjile,, 244. 

« Rum Chiindnr r. Nmid Ull, (1873) 19 \V. R , 132. 

’ Ariiiiiji Outtiutraya />. (Mianilrahiy, (1893) 17 Bom., TM);!. 

« Wnia Hiraji o. Hira, (iSS.'t) 9 Boin., .^18. 

" Abdul Lateuf v. Doiitre, (1889) 12 Miuh, 230. 

10 Peru Bopari v. Roiiuo Maifarush, (188,3) 11 Calc., 164, See also Queen -Empress, 
V. Ibrahiiii, (1890) 13 Mad., 518 ; pLiriiHliottiiima v. Municipal CquuqU of 
Bellary, (1891) 14 Mad., 467. 

Roily V. Huro Chiiiuler, (1882-3) 12 C. L. H., 398. 

m Narblieram v. Collet t.or of llrtMioh, (1898) 22 Bom , 737. 

GoHsaiu Muiiiajv. Deoii Dyal, (1873) 20 W. R., 20; Saraswati Debit*. 
Nabadwip, (1870) 5 B. L. R., 380 ; Parashram v. Goviud GancHk, (1897) 21 
Bfmi., 226. 

^ ‘ Bhuggolmttv Dossco V. Shama Churn, (1870) 1 Cale., 3.S7 ; Dosiliai v. Ishvardos, 
(1891) lo bom., 222 ; L. R., 18 T. .A, 22 ; Kamini Debi v. Ram Loohnu Sircat, 
(1870) 5 n.L.R., 4.30 ; but hcc Kliuh Chuiid v. Kalian Das, (1870-8) 1 All,, 240. 

Karuiliaii v. Suhrainaiiya, (1880) 9 Mad., 203 

Tuffuzzool HoMsoiii v. Rughootiath, (1871-2) 14 Moo. I. A., 40. 

Abbott V. Abbott and Crump, (1870) 5B. L. R., 382 ; Kariiuhhai v. Cousorvator 
of Forests, (1880) 4 Doni., 22*2. 

Dwarika Moliuii i». Luokliimoiii, (1887) 14 Calc., 384; otherwise, in Madras — 
Parvathoosam v. Bapaiina, (1890) 13 Mad., 447 ; son also Bainbridgo, w re, 8 
C. D., 218 ; Tuffuzzool Hossein v. Rughofmath, (1871*2) 14 Moo. 1, A., 40, p. 
51. 
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a decree-holder attached and seized certain goods which belonged^ to the judg- 
ment-debtor in partnership with another person, who alone at the time of attach- 
ment was in actual possession, it was held that such attachment must be limited 
to the share of the judgment-debtor, and should not be by nominal seizure but 
by prohibitory order. ^ The share of a partner in partnership business is 
“ saleable property.”* 

Property in the hands of the Receiver of the High Court CSttnot 
be proceeded against by attachment in the mofussiL* 

iVi/rr^r/j.—Plaintifif permitted B to erect a thatched house with mud 
walls on his land and dwell in it for forty years ; it was held that B bad a sale- 
able interest in the house and land.* Where a tenant has an hereditary interest 
in property, it can be attached.* An occupancy holding which is not saleable 
by custom or usage cannot be sold in execution of a decree executed udder the 
Civil Prjjfcedure Code * 

Goods Where A contracted to lay down a certain quantity of pavement 
for H, and, having carted paving stones'^ the works to the value of Rs. loa 
received an advance of that sum from H, that the materials had vested 
in D as purchaser, and could not be attached under a decree against A.^ 

Aw//y. -The interest of an undi\ided member of a Hindu family 
subject to Mitakshaia law is liable to attachment ; the purchaser should sue for 
partition.* 

l/m^r/atn tn.—Vfhtre A was only entitled to a life-interest in the 
residue of the real and personal property of U after all charges had been satisfied 
and full adminihtration had taken place, AeMf his interest could not be sold in 
execution.* 

Temni^s Tiees growing on the lands of an ex-proprietary tenant in 

the North-West cannot be sold.'^* 

Insolvent, — After a vesting order made under s. 7 of the Insolvency Act, a 
debtor has no saleable interest in his previous property.^ ^ An ^ittachinent order 
gives no right to the decree holder over the Official Assignee in the event of insol- 
vency before payment to the decree holder.^* 

Transfer of Property Act.- As to %hat property may be trans- 
ferred, bee s. 6, Act IV of 1882. The right to claim specffic performance of an 
agreement to ti.'insfer land is attachable.^* 

' Thania Sing r. Kalidas Roy, (1870) 0 B. L. R., ,386. 

^ Jagat Ohujider r. Iswar Chundor, (1893) 2U Calo., 693. 

* Hem Chuntlor v. Prankristo, (1870) 1 Calo., 40.3. 

* DtMirga PerHliad Mishim' t\ Biiiidahiin S(x>kul, (1871) 7 B. L. R., 169 ; (1871) Iff 

W. R., ‘274. 

^ RaiiiCHhur v. Oolaninti Salioo, (1876) 24 W. R., 309. 

** Durga Charaii r. Kali Prasanna, (1898-9) 3 Calc. W. N., 686 ; (1899) 26 Calo., 
727 ; Bhiram Ali r. (hjpiUaiith, (1807) 24 Calc., .365 ; (1800) 1 Calc. W. N., 
.390. 

’ Reference, (1870) 2 All. H. C., 3,37. 

^ Jallidar Singh r. Ram Lai, (1879) 4Calr.,723; Deendyal v. Jugdeep Narain, 
L. R., 4 1. A., 247 ; (1878) 3 Calc., 198 ; Bai Karaiii r. Nownit Lai, (1879) 4 
Calo., 809. Ah to the eflfecb of such an attaohmont, see Hadho Prashad r. 
Mehrban, L. U., (1889-90) 17 I. A., 194, p., 196 ; (1801) 18 Calc., 167. 

* Tokai Sherob v. Beglar, (1849-67) 6 Moo. I. A., 610. 

Jugal r. Deoki, (1887) 0 All., 88. 

DenobuodUoo v. Shushi Mohuii, (1882-3) 12 C. L. R., 60. 

Jitmal V. Ramchand (1906) 7 Bom. L. R., 488. 

Rudra Perkash r. Krishna Mohun, (1887) 14 Calo., 241, 
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fieligiouB trust.— The right to manage a religious (rust,i or a religions 
office, > or to officiate at the worship conduced in a temple,* is not saleable : 
nor can any portion of the corpus of the trust propeity be taken qpt of the hands 
of the trusteed A priestly office with emoluments attached cannot be trani- 
ferred either by private sale, or by sale in execution of a decree.* OfFeripin 
which may in Aiture be made to a Hindu idol and the right to receive snSb 
offerings are not saleable.* 

‘ Oattle ESI may in the opinion of the Oourt.— Only beasts declared 
to be necessary by the Court are exempted.^ 

Necessary eemriny apfiareL’^Thtrt is nothing in the law to exempt property 
in a stenana ftotn attachment* but ornaments on the person of a Hindu wife, 
forming part of her stridhan, cannot be taken in execution of a decree against b^ 
hj^sba^. On certain occasions, under Hindu law, a husband may take them, fspi 
his right is a personal one.* Under Act XIV of iSds, ordinary trinkets, such as 
neck ornaments, cannot be seized for a woman’s debt^* and in sub-sectign (<t) alt 
such personal ornaments as are in any way connected with religious tuSge are 
expressly excepted. , ^ 

Materials of This means a house occupied by an agriculturist in that 

rapacity.^^ This provision does not prohibit the sale of property specifically 
mortgaged, although the propeity be materials of a house belonging to or occupi- 
ed by an agriculturist.^* A rent-decree has priority over an ordinary money- 
decree, if exer uted against the house for which the rent was claimed.^* The 
exemption extends to any house in which an agriruhuiist dwells, or in which his 
representatives dwell .after his death, and no further, hut is limited to agricul- 
turists in the strict sense and a plea to this effect must be set up and proved 
in the 6' ecution proceedings.^* The superstructure of a house belonging to a 
*^bhag” in a bhagdari village is exempt from attachment under the provisions of 
the Hhagdari Act (Bom Act V of 1862).^^ 

Right to sue for damages. -At has been held generally that the right to bring 
a suit or prefer an appeal cannot be attached and sold.^* But if a decree has 

^ Ayancheri r. AchoHtliil, (IH82) ft Mad., HP. 

» Kuppa (rurukal v. Dorasami Gurukal. (1H8,S) 6 Mud., 76. 

^ T)urga Bibi v. Chatiohal Ham, (1A82) 4 All., 81, following Hajah Vurmah 
r. Ravi Vurmah. (1877) L. R., 4 J. A., 76 ; see Khetter Cliuiider v. Hari Das, 
(1890) 17 Calo., 557. 

^ Bishen Chaiid v. Nadir Hosseiii. (1888) !.'> Talc., 329 ; (1887-8) L. R . 15 T. A.. 
1. iSee also Mulieoput Singli r. Shaikh Ktbaroo, (1873) 19 W. H., 226. 

^ Mallika Dasi r. Ratan Maui (yhakervarti. (1896) 1 Calc. W. N„ 493. 

° Hhnilojannud v, Peary Charan Dey, (1092) 29 Calc.. 479 ; (1002) 6 Calc. W. N., 
728. Soo “ Any Rioht of Pkhmokal Skrvice,*’ p. 23.'> iiffa. 

7 Bakhir Mohammed r. Durga Chiprti, (1862-3) 13 C. L. R., 200 ; (1884) 10 Calo., 
39. 

•• Doorga (Jhni’ii v. Hurw Mohtiii, (1869) 17 W. R., 86, 

» Tukaram v. Ounaji, (1871) 8 Bom., H. C.. A. C. J., 129. 

Appana v. Tangamma, (1885) 9 Bom., 106. 

Bai IlaiiHa v. Alxlalla, (1995) 7 Bum. L. R., 684. 

Bhagwaiidaci v. Hathibhai, (1880) 4 Bom., 25. 

^3 Mauiklal v. Bakha, (1880) 4 Bom., 429. 

Hadhakisan v. Balvant, (1883) 7 Bom., 530. 

Jivan Bhaga v. Hira, (1888) 12 Bom., 363. 

Panduraiig Balaji r. Krishnaji (Jovind, (1004) 28 Bom., 125. 

>7 Collector of Broach e. Voiiilal KoHliavbhai, (1897) 21 Bom., 588. Affrieuliuml 
Rroduee. — See neotion 61 posi. 

Bipro Protap v. Oeo Narain, (1865) 3W. R., Mie., 16 ; Arratoon v, Panna Lall, 
(1870) 14 W. R., 152 ; Tuffazul Hofwom r. Raghunath, (1871) 7 B. L. R, 186 ; 
14 Mo ). I. A., 40 ; Shyam Chanrl tf, 'XAnil Mgo. Ca, (1878-4) 12 C. L. R, 440 
(1883) 9 Calo., 005, 
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been passed, it is Capable of being attached and sold in satisfaction of the debts 
bf the decree-holder.^ **Daniages” -includes mesne profits.^ 

Lmd acquisition compensation,-- yiovity in the hands of the Collector as 
compensation for lands taken up for public purposes cannot be attached in execu- 
tion of a mortgage decree. Claims to such compensation must be made before 
the Collector.*’ 


Debts.'^k debt is a liquidated money obligation for which speaking general- 
ly, a suit will lie and probably, as is the rule in England since the Judicature 
Act, there is no distinction in this country between legal and equitable debts.** 
But as the sum must be liquidated, unliquidated damages after verdict do not 
constitute a debt, unless judgment has been given so as to make it a judgment- 
debt.* 

Debts are of two kinds, payable at present, and payable in future. In Eng- 
land they are called **owing and accruing”.^ This division was known before 
Act VI 11 of 1859, and is probably sound under the Code. In the case of 
Tuffazul Hossein v. Raghunath,* their lordships of the Privy Council said in 
regard to the law before Act VIII of 1859 **It appears plainly that a mere 
expectancy, or a mere right of suit cannot be attached, that the attachment must 
operate at the time of attachment and not be anticipatory so as to fasten on some 
future state of property in which the suit may result. Thus, if the land of A be 
held by A subject to an option in H to take it at a definite price or sum, the 
attachment must be of the land and not of the price. An existing debt, though 
payable at a future day, may be attached, whilst a salary, wages, or money-claim 
accruing due may not.’’ A debt acknowledged, though not recoverable because 
the charge given to secure it was not registered is within the section. A prohibitory 
order may be made in respect of a debt atxrucd due but not yet payable,® Pub- 
lic salaries are now on a different footing, but in other respects this description of 
the law resembles the law in England, where a salary not yet due, or wages, rent, 
or an annuity is not a debt.^* Otherwise, if the sum is owing for money owing 
by a person who cannot refuse to pay it is a debt.^* 

A thing incapable of being estimated or valued, such as **all the claims of 
Kamanath against all his debtors” cannot be attached.'* So, where A for 
valuable consideration contracted with B to satisfy a decree outstanding against 
him, and instead of carrying out his agreement, ^purchased the decree, executed 
it and brought IVs property to sale, it was held that the purchaser of IPs right 
under the contiarl had no title to relief for the breach.'^ 


Claims over which no Court in British India has jurisdiction, are not debts 
liable to be attached under this section, though the mere circumstance that the 

^ Gnlaiii Maliuineil v. liulra Chand Johuri, (1871) 15 W. K. , 34 ; 7 B. L. K., 318. 
Keo “Othor Saleable Property,” p. 231, Mupra. 

® Shytim Cliaiid v. Land Mge. Co., (188:}) 9 Cule., 697. 

® Bana Mai v. Tajaninial Tlusaiii, (1804) 16 AIL, 78. 

* Webster t'. WoliHter, (1861) 31 Beav., 393. 

« Webb V. SUaitoii, (1882-3) 11 Q. B. I)., .518. 

“ Randall v. Litbgow, (1883-4) 12 Q. B. I)., ,52.'5 ; JonoN v. ThoitipHon, (1838) 27 L. 
J. K., 234 ; and hoc the eases under to sue tor DamageH”, nupra. 

» Tapp V. JoiiOH, (1874-6) L. R., 10 Q. B., 691. 

(1871) 7 B. L. H., 186 ; 14 Mof»., 1. A., 40 ; See aleo Hari Das v. Banxla Kishure, 
(1^90-1900) 4 Calc. W. N., 87 ; (1900) 27 Cule., 38. 

® MaKaratii Dainliar v, Rai Sham, (1905) 9 C. W. N., 703. - 
Hall V. Pritchett, (1878) 3 Q. B. D., 2l5 ; Webb v. Stoiituii, titpra. 

Mitchell V. Leo, (1866-7) L. H., 2 Q. B., 239. 

Booth V. Trail, (188.3-4) 12 Q. B. D., 8 at p. 10. 

Tufioznl HusBein v. Kaghunath, (1871) 7 B, L. R., 186. 

Mahomed Hadee v, Bheo Bevuk, (1873>4) 6 All. H. C., 95. 
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garnishee is at the lime of the application for attachment beyond the limits of 
British India would not, of itself, render the debts not liable tu be attached.^ 

A Railway Company sanctioned a gratuity to A ; the moneyVas in the hands 
f the paymaster ; held^ it coiiUl not be aitiiclied, as the gift was not complete, 
and there is no debt due ^ 

The judgment cieditor who atta^ hes is not an assignee and is subject to any 
equities against the debtor ^ 

Whether a rreais of interest duenna Government promissory note, blank 
endorsed and payable to beat or under the terms of the instrument, is a debt 
sci/ablc, IS not quite deai.^ Where money is due by an agent or vendee to 
his principal or vendor, the puncipal or vendor’s claim against his ai^ent or 
vendee may be attached and sold in execution of a decree against the principal 
or vendoi as a debt and it is not necessary ♦hat the exact amount due to the 
principal should be ascertained pnui to attac*^ nent and sale.® Hut the right 
or interest which the vendor of immoveable propeity has in the purchase money, 
where it has been agreed that the same shall be p ud on the execution of the 
convey.incc, is not, so long as it has not been executed, a debt, but a mere 
possible right or interest and so not liable to attachment." 

Pre-emptive price. — The holder of a decree for pre emption paid the pre- 
emptive price into Court. A creditor of the decicc-hokler apphed for attachment 
of the money so paid in and was .lUowed by the Coiut to withdraw a portion of 
it. Aftei the decree for pre-emption ha»l been conlirmed in appeal, the pro- 
cinptor applied for possession of ihi pre-empted property : held^ the decree- 
holder was entitbiil to obtain possession and that it was not competent to the 
Coiiit ' > piy out to any one but the peisoii entiiied to it under the decree for 
pre-emption any poition ot the pic emptiv^e piue, so long as the decree for pre- 
emption was not mod I lied oi leveiscd in tip^eal.^ 

Any right of personal service.— />VV/// Moha Braniinee^ or the right to 
udiciatr at funetal (ciemonies, cannot be attached, in asmuoh as it is a thing 
intangible, impailible and iiuap.ible of transfer nor is the apadhikpana jriiti 
of the (lodavaii m Nasuk.'* A vritti is a right of personal service and cannot 
be sold in e\c( ution of a decree, iliough private alienations aie not absolutely 
prohibited **’ Hut a vtitti lan be sold, if a decree of a Civil Comt expressly 
declares that a person’s light m it shall be si»ld.^‘ Similarly, the right of the 
shcbait of a Hindu idol to perfoim the sei vices and receive the remunertion is 
not subject to attachmvut and if sold, the pun baser would have no interest 
ns against the nest sliebait but il he i'> paid by the proceeds of landed 

^ (Jhanibhainlal n. Hhitis.vli, (ISSl) .1 Hum , 24U. 

= Janki Das v. K. 1. Uy. Co., (1881) 0 All., (i:W. 

' Mcgji i\ liamjl, (1871) 8 Horn. H. C., 16!). 

* Hysack v. Battyc, 1 Tay, and Hulk, 3l3. 

Madhu Das it. Ramji Patak, (1801) 16 All., 2KC. 

Ahtnaduddm i\ Majlis Rai, (1880-1) 3 All., 12. 

’ Abdua Salam v. WiUyat All, (l^’OT) 19 All., 250. 

“ Jhuinmun V. Dinooiiath, (1871) 10 W. K., I7l. 

» (laneKli Rariiuhandiu v. Shankar, .(l^^^) Uom., .305 ; Guviiid Lnkahman v. 
Rainkriahna, (18HS) 12 Horn., 300. 

RajaraA e. Ganosh, (1899) 23 Bom., 131, 

Siulaaliiv V. Jayanti, (1884) 8 Hum., 185. 

Dubo Miaaer v. Spnihas Miaser. (1870) 6 B. L. R., 617; Kalee Churn v. 
Hungflhee«Mohun, (1871) 15 W. H., 339 ; 6 B. L. H., 727 ; Juggumath Itoy v, 
Kiahen Pornhad, (1807) 7 W. R., 266; Mancharam v. Praiiahaukar, (1882) 
0 Bom., 301): Narasirniiia Anantha, (1882) 4 Mad., .301; Kuppa v. 
Doraaami, (1882) 0 Mad., 70 ; oomparo Rhetlor Chundur V Hari Daa, (1800) 
17 Calc., 657. 

Trimbak v, Narayan, (1883) 7 Bom., 138. 
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property, and there is a surplus afler providing for the worship of the idol, that 
Tnterest can be attifhed \\ provided the extent of interest is^decided in a suit 
to which all the persons interested are parties ;® but apparently the purchaser 
would not be entitled to enter on the lands. ^ 

Ghahvali tenures , — Ghatwali tenures are not liable in the hands of a ghatwal 
for the debts of his father. See ‘‘Service Tenure.” /^ost Future rents and 
profits that may become due to a ghatwal cannot bh attached in execution of a 
decree against him.^ 

Stipendfl, dEO— This clause includes all pensions a politiral nature 
paid directly by the (ao^ernment.* Stipends allowed to military and civil pen- 
sioners pf Government, and political stipends allowed by Government to the 
members of the Mysore family, cannot be attached nor can the^ stipends 
granted to the descendants of Aseem-oo-DowUh, the Nawab of the Carnatic;^ 
so the arrears of pension due to a deceased zemindar are not liable to 

attachment so also it has been held that an allowance fixed under Act XI 
of 1843 (Bom.) cannot be attached in the hands of the Collector or other dis- 
buising officer, but that as soon as it is in the hands of the hereditary officer 
himself, it is deprived of any special protection.^ 

Government pensiona.— A person who is o ily entitled to a gratuity 
falls within the exemption. A bonus in addition to pension is not attachable.^ ^ 

Where a pensionei died, the balance of his pension unpaid at the time 
of his decease was held not to {36 liable to attachment.' A i^rant of an annual 
sum made by Government as coinpensatioti fur loss sustained by the grantee on 
account of improper resumption of rent-free land is not a pension and may be 
attached.^ A zemindari granted, not revenue free by Government is not a 
pension and its alienation is not prohibited by this sec.'* A Tora^araskak 
IS not exempted from attachment by s. 11 of the Pensions Act of 1871.^* 

Private pensions.— Can be attached as debts ; but the sums attached 
must not be inchoate, but arrears existing and definite When a person made 
over properly to the Court of Wards, partly in consideration of a present pay- 
ment and partly in consideiatioo of an annuity payable to the vendor, siirh 
annuity was capible of being attached in execution of a decree against the 
vendor ' ^ 


* Ashutosh Datta v Dofirga Churn Ohatlorjo**, (IH78-0) L. H., 6 1. A., 182; 

lAtlikar r. Wsglo, (1882) 0 506. 

■ Bisben Chand r. Nadir TTossoin, (1887 8) L, R, I,") T. A., 1 ; 15 Calc., 329. 

^ Sib Cbnrii Dons r. Bonnerjou, I Bouliiqis, 73 ; Juggut Soondery Doueo v. 
Bysack, 1 Bonlnois, 209. 

* IJday Kumari v. Hari Uam, (1001) 28 Calc., 4K3. 

B BiMbambar Nath r. Imdad Ali, (1880 0(1) L. R, 17 1. A.. 131; (1801) 18 Calo., 
216 ; Muthusami Naidu r. I’nnoe Alagia Maniivaliv, (1903) 26 Mad., 423. 

® Mubanied v. Mohamed, (1867) 7 W. R,, 169. 

’ Mabotiiud Abdul v. Comandur Ramasamy, (1868-9) 4 Mad. H. C , 277 

* Referred Case, (1860-70) 5 Mad. H. C., 371 

* Gunpatlal v. Samputrani, (1873) 10 Bom. H. C., 4(J0. 

Bawan Daa ft. Mill Chand, (1884) 6 All., 173. 

* ' Muharumorl Kbasim v. Carlier, (1882) 5 Mad., 272. 

Valia Thamburatti r. Anujani Kuiihuiini, (1003) 26 Mad , 60. 

Jibaii Krishna fi. Bripati ('’haran Doy, (1903-4) 8 Calc. W. N., 665 See also 
PenaiouB* Act, (XXIII of 1871). 8. 11. 

' * Jjacbmi Narain v, Makund Singb^ (1004) 20 All., 617. 

' B Secretary of State r. Khomuhand, (1880) 4 Bom., 432. 

Taffusml HoBBein v. Raghuiiath, (1871) 7 B. L. R., 186. pp. 105-96 ; 14 Moo. 
1. A., 40 ; Bhoyrub Cbunder v. liadhub Chander, (1880) 0 C. L. R, 10. 

* ’ Harshankar v. Baijnath DasB, (1001) 23 All., 164, 
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Salary of apublio o£Bloerorof the servant of a railway oom^ 
pany.— Ii can be done in advance;^ and to the exteiiPof half the actual 
salary.^ The salary of a telegraph officer which is due for past services is a 
debt which may be attached.'* The wages of a private servant cannol be 
attached in whole or in part before they become due and a debt exists.* ^ 
Apart from the special provision of this Act, any money eiven by Governmetit 
to its servants not only fpr past, but aUoasa retuinfor future, service catinot 
be attached. Thus, the pay of a Government official is not attachable nor (e 
half-piy, as the money is, to some extent received for future servNMw ; hut moOby 
actually due solely in respect of past services, such as a pension, is liable to 
sequestration.* 

A Khot is not a “ public officer, ” nor>is the percentage he receives fbl^ collet 
ing the assessment on lands 'Salary**.^ The attachment upon the salary of 4 
railway servant ceases to be operative after he has filed his petition in insolvency 
and should be withdrawn on notice being given of the making of the vesting 
order.* The exemption to the attachment of stipends, pensions, salaries, &c., 
prescribed by para (^) of this section does not extend to decrees for alimonyt 
which may now be executed to the extent of one moiety of the exempted pensions 
and allowances. 

Indian Artlelets of War— The Indian Articles of W.ar, (Act V of 1869), 
amended by Act XII of* 1894, apply only to soldiers and follovveri* of the Native 
Army. By aris. 182 and 183 of these Articles of War, as well as by proviso of 
this se nion, th': piy and allowanceb of persons subj'Ti to them, as well as of 
Indiiin resirvi-.i'., when actively empl >yed, are absolutely protected from 
attachment. 

Military Offloera. —The Army Art (44 and 45 Vict, c. 58) ss. 136 and 144 
formerly piutected the p.ay of a soldier fiom attachment. But s. 136 has been 
amended by the Army Annual Act of 181^5, which now provides that the pay 
of an officer or soldier of his Majesty’s regular forces shall be paid without any 
deductions other than the deductions authorised by this or any Act or by any 
Royal Warrant for the lime being or Ify any law passed by the Oovonor-General 
in Councit, This amendment has had the effect of rendeiing a moieiy of the 
s«ilaries of military officers liable to attachment under s. bo (i).*’ But this does not 
affect a soldier, for he is not a “public officer.” .Sec proviso to s 144 of the Army 
Act It has been held^** that an officer of the Indian Staff Corps is a public officer 
and that his pay is therefore subject to attachment in execution of a decree cigainst 
him, but the operation of the attachineni must be restricted to pay received fiom 
tlii2 Indian Government. This is con ect. But it was fuither held that the pay 
of an officer of the Regular Forces is not so subject to attachment. For the 
reasons assigned above, this is not correct. See also Order xxvii, r. 8. 

Labourers.— Labourers are persons who earn their daily bread by perspnal 
manual labour, or in occupations which require little or no art, skill, or previous 
education.^ ^ 

' Bhoyrub Ohunder r, Madhub Cluindor, (1880) &C. L. ll„ 19, 

* Beard c. Egertun, (1888)6 Mod., 179. 

” Huaaon Bhamjee r, Hicka, (1872) 18 W. K., 124. 

* Ayyavayj'ar i\ Viraaaiiii, (1898)21 Mad., 393, 

■ Kajbullub Seal ?*. Muokonzio, (1845) Fulton, 82. 

** Dent r. Dent, (1805-9) L. K., 1 F. AM.. 366. As to the form of the order to 
got at the pension — See Willeook a. Terrell, (1878) L. R. 3 Ex D., 323. 

’ Ravji V. .Sayajirao, (1889) 13 Bom., 673. 

* Ooiioghuo, in the matter of, (1865) 19 Bom., 232, 

9 Watson V. Lloyd, (1901) 25 Mad., 402. 

10 Galoutba Trades Assooiatiun v, Byland, (1807) 24 C]!alo., 101 : 1 Calo. W. 

N.. 138. 

Jeohand Khusal v. Aba, (1881) 5 Bom., 182. Bee 88 and 34 Viet., C. 80. (The 
Wages Attaohment Abolition Ao^ 1870). 
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An expectancy of Bucceseion.— This clause would include the right 
and title of the next heir on the death of a Hindu lady heaving only a life-inter- 
est or on the death of his father and the life- interest of a judgment- 
debtor in the residue of the property of a testator after full administration there- 
of but not those of Mahutnedans taking under a deed of settlement by which 
a husband granted the lands in dispute tohi.s A^ife on condition that, if she had a 
child by him, the grant should be taken as a makaruri^ and if not, a \\{t-makarari 
to her with remainder to the sons or of a son under Mitakshara law, whose 
rights co-exist jointly with his father from his birth or of a grandson under 
tlmt law.^ In Madras, where the interest of an undivided member in the joint 
property of a Hindu family is attached for his personal debt, and he dies pending 
the attachment, a valid charge is created in favour of the judgment-creditor which 
will prevent the accrual to the other co-parceners of the right of survivorship.® 
The reversionary right of the person who makes a gift of a plot of land to a 
Hindu widow for her maintenance is a vested right in the land, and as such, is 
capable of being attached and sold.® 

Pre-^mptor. — The interest of a successful pre-emptor who has not paid the 
pre-emptive price is saved from attachment by clause (m).J® 

Right to future maintenance —Although a mere right to a future main- 
tenance cannot be attached arrears due But it has been held that, if 

an instalment of maintenance payable under a decree is about to become due, 
the Court may make an order for the non-payment of such instalment by the 
party chargeable and its non-receipt by the judgment-debtor, or may make an 
arrangement for the collection or administration, if necessaiy, of the amount of 
the maintenance and that an annuity, which is a c:haige on an estate, can be 
attached in payment of debts due to the person who has inherited the estate 
from his grantor, and by whom such annuity is now payable;^* so also where 
a deed grants a regular maintenance payable fron> the grantoi’.s estate and 


’ Dhaniio Sirang r, Upeiidra Muhaii, ll.S7l) 8 H. L. 11,, 244, 

^ Ham ChuiaW r. Dhuriiio Namin, (1871) ir»\V. K.. (K. H.) ; 17 H. L. K., .141 ; 

Kiiraj Koonwar #’. Komul Kfjoiiwar, W, It., ,14, 

* (ioiir Kni'un v. Ram Simiii, (^I8(i7) 8 W. K., 2.7.1, 

* Tokai Sherob r. Boglar, (1849 ni) (5 Mo.». 1, A., r»l() ; (18 (m) 4 W. I!., 1*. 87. 

* UmeaChunder i». Zaboor Fatima, (18Ji9.9l») J-i. R., 17 1, A., 2(H, 

" Tuffuxal HnsHoiii v. Haghiinntb, (1871) 7 B. L. K., 180, p. 100. 

* Jogul Kinhore v. Shib Kiihai, (1883) 5 All., 41M. Ah to thu right of a pnruliafler 

at a Bale under bucIi an Httachiiieiit, in the cano of a Hindu iiicinber of a 
joint family, nee Deon Dyal v. Jugdeop Narain, (1877) L. R., 4 I. A„ ‘247 ; 
3 Cale., 198. Koe Anandibai f'. Uajarain, (1808) 22 Boni., 084. 

* Bailur Krishna n, l,fakHhmana, (1882) 4 Mad., .102, 

* Kaohwain v. Sarnp Chaiid, (1888) 10 All., 402. See as to a future iiiterefit — 

Ahtnaduddin Khan v. Majlia Hai, (1880-1) 3 All., 12. 

(lorakh Singh w. Sidh Gopal (1000) 28 All., 383 ; (1900) A. W. N. 69, 

Duloon Koonwur V. Sungum Singh, (1867)7 W. R., 311 ; MonossBur v. Niaheii 
Protab, (1876) 23 W. U., 427 : Han l)tv9 r. Baroda Kiahoro, 4 Calc. W. N,, 
87 ; 27 Calc., 38. 

KaHhoesliureo Debia v. CrooHh Chunder, (1800 ) 0 \V. R., Mis., 04 ; and sue the 
remark of Sir BariieH Peacock in AHtuitosb Huttn. v. Doorga Churn (1878-0) L. 
R. 0 1. A., 182, p. 183 ; Hoyniobutty Doliia v. Korooiia Moyee, (1807) 8 
W. R., 41. 

MonesHur Dobs v. Beer Protap. (1871) 15 W. R., 188 ; 6 B. L, R., 646; 
Chukowree v. Numoodali, (1875) 24 W. H. 5. 

*■ * Mahlab Chi^d v. Dhun Coomarco, (1872) 17 W. K., 2o4. 
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recoverable in Court on non-payment, such allowance is property which can be 
attached. ^ So can an annuity given by will.‘ 

Malikana rig^hts.—An attachment of malikana rights payable for ever, is 
only good so far as it relates to any specific amount then due or likely to become 
due.B 

Non-saleable property.- -Property may be attached, though it may not 
be liable to sale without a separate suit.^ 

Prior attaohmeat : onus of proof.— If, at the date of an assignment 
of a decree, the judgment-debtor’s property is already under attachment in execu- 
tion of such decree, it is not necessary for the assignee of the decree to apply for 
a fresh attachment. When either the decree-holder or his assignee applies to 
have attachment under the decree of property which has previously been attached 
under the decree, it lies upon the decree-holder or his assignee, if the question 
i.s raised, to show that the second application was jnnecessary by reason of the 
first attachment still subsisting. Failing such evidence a Court may presume that 
the prior attachment had ceased before the application foi a second attachment 
was madc.'^ 

6L The Local Grovorninent, with the previous sanc- 
i*artiai exemption ot tioii of the GoveriioT Groiieral in Oouncil, 
agrioiiiuirai pitKinee. j^ay, by general or special order published 
in the local official Gazette, declare that sucli portion of 
agricultural produce, or of any class of agricultural produce, 
as may appear to tlie Local Government to be necessary for 
the purpose of providing until the next harvest for the due 
cultivation of the land and for the support of the judg- 
ment-debtor and his family shall, in the case of all agricul- 
turists or of any class of agriculturists be exempted from 
liability to attachment or sale in execution of a decree. 

This is a new provision and the exemption is intended to extend to produce 
which has been hypiithecated \yide Report of Second Committee]. 

62. (/) No person executing any process under this 
SeiKure uf pruperty iii Code directing or autliorizing seizure of 
dweihng-hoiiiie. nioveablo projwrty sliall enter any dwell- 

ing-house after sunset and before sunrise. 

No outer door of a dwelling-houso shall be broken 
open unless such dwelling-house is in the occupancy ot the 
judgment-debtor and he refuses or in any way prevents 
access thereto, but when the person executing any such pro- 
cess has duly gained access to any dwelling-house, he may 
break open the door of any room in which he has reason to 
believe any such property to bo. 

^ Enaet HoRaein v. XujeeboonUstit, (1809) 11 W. R., 13H. But see Koomarea 
Dabea v. Greesh Ckunder Lahoory, Marab. 200. iSeo alno Salaniab v. Luokhi 
(1884) lOCalo., 621. ’ 

3 (ropal Lai 8oal v. MarsdenflPOG) 10 Calo. W. N., 1102. 

^ Nilkuiito V. Hurro Soonderee, (1878) 3 Calc,, 414. 

♦ Chundra Nath Dey v, Burroda Kboondury OhoBo, (1895) 22 Ualo., 813 1 
Gouri Shunkiir Panday v, Abhoyesaury Dabi, (1896-7) 1 Calc. W. N., xliv. 

> buloman v. Abdullah, (1884) 16 All., 133. 
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(^) Where a room in a dwelling-honse is in the actual 
occupancy of a woman who, according to the customs of the 
country, does not appear in public, the person executing the 
)rocess shall give notice to such woman that she is at 
ib^ty to withdraw ; and, after allowing reasonable time for 
ler to withdraw and giving her reasonable facility for with* 
drawing, he may enter such room for the purpose of seizing 
the property, using at the same time every precaution, con* 
sistent with these provisions, to prevent its clandestine 
removal. 

Act XIV of 1882, sect. 271. This section applies to H. C. and Prov. S. C. C. 

It seems by implication to intioduce an authority to break open the outer 
door of a judgment-debtor’s ovvn bouse, but has not gone so far as to extend this 
new right to the house of a stranger in which the debtor may be discoveied. 

TrespaBS:— A jiidgment-creditt>r who attaches property which does not 
belong to his judgment-debtor commits a trespass, for which he is lesponsible 
in damages measured by the value of the property on the date of attachment 
even though he may have acted without motive ami mistakf^nly.^ Evety person 
who directs, orders, or procures the commission of a trespass is liable as a 
wrong-doer and trespasser, and under a system where any remedy against the 
officer executing the powers of the Court would be utterly nugatory, it is pecu- 
liarly necessary not to relax the rule as to the liability of the decree-holder for 
his own acts, or those of his agents in causing the decree to be executed.* A 
warrant authorizes the attachment of the goods of A ; if the decree-holder points 
out to the officer of the Court, and causes him to attach and remove the goods 
of B, as the goods of A, he is a wrong-doer, and cannot in any way justify his 
proceedings under the warrant. In causing B’s goods to be attached and taken 
out of his possession, he procures a trespass to he done to B. If a man for his 
own profit and advantage wrongfully and without any warrant of law trespasses 
upon the land of another, takes away his goods, or procures his goods to be 
seized and taken out of his possession, he is responsible, even though he acts 
honestly or mistakenly. A party to a suit is liable, if by his order the officer 
takes the goods of the wrong person, a stranger, in execution ; and in like 
manner he IS responsible if his attorney or agent, in taking a step necessary to 
enable his client to get the fruits of a decree, inadvertently or ignorantly causes 
the person or property of a stranger to be seized by the officer of Court. ^ 

Limitation , — In a suit for damages time runs from the date of attachment.* 

Pardanasheen.'-This section does not apply to the arrest of a parda^ 
nasheen lady.* 


> Kiflsori Mohun u. Huraukli Dor, L. R., (1800) 17 1. A , 17 ; 17 Calc., 430. 

■ Damodhar f’. Lallu, (1871) 8 Bom., H. C., A. C. J., 177; and compare Vana 
Jagaiinathji v. Hata Dipaji, (1874) 11 Bnm. H. C., 46 ; and in Kauai Prasad 
Hiraohaiid, (1870) 6 B. B. B., App. 71, the dooree-koldor as well as the 
purchaser, wore hold lialilo t<i make gcxxl the loss. 

* Subjan v. Sariatulla, (1869) 12 W. R., 329 ; 3 B. L. R., 414 ; Goma Mahad ti. 

Gokaldan, (1870) 3 Bom., 74. 8ec also Rajbulluh Gope v. Issan Chunder, (1867) 
7 W. R., 363, which was distinguished and explains. 

* Goma V. Gokaldas, (1879) 3 Bom., 74, 

* Goma V. Ookaldos, (1870)3 Bom., 74; Mud%drapa v. Fakirapa, (1888) 7 Bom., 

427. 

* Kadumbinee Dossee v. Koylash Kaminee Dossee, (1881) 7 Calo., 10. fiee ss. 66, 
and 132. 
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63. (1) Where property not in the custody of any 

Property abtaohed in Court is Under attachment in execution 
execution of decrees of of decrees of more Courts than one, the 
several Courts. Court wliich shall receive or realize such 

property and shall determine any claim thereto and any 
objection to the attachnierit thereof shall be the Court of 
highest grade, or, Avhere there is no difference in grade be- 
tween such Courts, the Court under whose decree the pro- 
perty was first attached. 

(2) Nothing in tliis .section shall be deemed to invalid- 
ate any proceeding taken by a Court executing one of such 
decrees. 

Act XIV of 1882, sect. 285. This section applies to H. C. and Prov. S C. €• 

The cfTi'ct of the new ])rovision in sub-section (2) seems to be to clear up 
some of the didiculties raised under the correspond! n(( section of the former 
Code. The proceeding's of an inferior Court will no 1on{;|rcr be vitiated by a 
contravention of sub section (1)^ but it is not clear how the rights of two 
innocent purchasers at sales by two separate Courts are to be determined. 
Under the former Code, the buyer at the sale by the Superior Court had the better 
title, ^ but n('w the prorcedint<s in the inferior Court are expressly saved from the 
result of contravening- the provision of sub-section (i). 

Application of this seotion.— The section has no reference to the 
sections of the Code relating to the sale and delivery of property and it is 
dtuibiful wheLh**r it refers to imniove.ahle property.* It does not apply when 
the ronflirt is between a Revenue and a Civil Court ; so the first sale, by 
whichever Court u may ha\e been held, conveys a good title,® 

/Vv/^Z/Vv*, —The following decisions, under Act XIV of 1882, may serve as 
guide under this section 

The Couit referre<i to in this section has the sole power of deciding objec- 
tions i(t the attachment, of determining claims made to the property, of ordering 
the sale thereof and receiving the sale-proceeds, and of providing for their distri- 
buti(Jii under s. 73.® Wheie by mistake the property has been sold in the 
lower Ciairt, the propel ty should not be re-sold, but the superior Court should 
adopt the sale and distribute the .assets realised.*^ 

Munsif's Court, N. W. P. -In the North Western Provinces, the Court 
of a Miinsif must for the purposes of this section be regarded as of higher grade 
than a Court of small Causes.^ 

' Cliiranji v. Jawahir, (1004) 28 All., 538 ; Kanhayan v. Uakutti, (1800) 22 
Mad.. 205; Bliagwan r. Chandra (lOOt^) I Calc., L. J., 07 ; Har Prasad 
Jagan Lall, iUH)5) 27 All., 58. 

” Abdul Karim r. Thakordas, (1898) 2*2 Bom., 88. See cases cited in 0'Kiiiealy*S 
Civil Prtx'odure Ooilo, 8th Ed. I'ilO, 520. 

• Chuuiii ball V. Vohi Prasad, (1880-1) 3 All., 3.’>6. 

^ Ohhov Churn i». (Solam AU. (1881) 7 Calc., 410. It does, — Ghuimi Ijal 1’. Dohi 
Prasad, (180-1) 3 All., 358 ; Muitukarup]N&n v. Mutiuramalinga, (1884) 7 Mtd., 
47. 

Raghuhar Dayal Banko Lai, (1900) 22 All., 182. 

• Badri v. Rarani Lai, (1882) 4 AIL. 359 ; see notes under sect. 78. 

7 Bykaiit Nath v. Kaieiidro, (1888) 12 Calc., 333 ; Bhagwan Chandra v, Chandra 
Mala, (1905) 1 Calc. L. J., 97. 

• Ballu Ram v. Raghubar Dial, (1894) 16 AIL, 11. 

16 
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61. Where an attachment has been made, any private 
Private alienation of transfer or delivery of the property at- 

pn>porty after attaoli- t0iCh6d Or of Hliy lUtorOSt til6r6in ftDu ftliy 
mont to be void. payment to the judgment-debtor of any 

'debt, dividend or other monies contrary to such attach- 
ment, shall bo void as against all claims enforceable under 
'the attachment. 


Explanation . — For the purposes of this section, claims 
enforceable under an attachment include claims for the rate- 
able distribution of assets. 


Act XIV of 1882, Sect. 276. Thib section applies to H. C. and Prov, 
S. C C. 

Effect of attachment. -Until theie is sale in execution of the judgment- 
debtor’s estate the right of property remains to him and attachment does not 
create any interest or charge upon the properties in favour of the attaching 
cieditor as against other creditors.^ Attachment prevents alienation, but does 
not confer title ;•** but an order of sale in addition to attachment under a 
mortgage-decree creates a valid charge on the property and attachment 
by a creditor of the interest of a member of a joint-family will support a 
partition. B An attaching creditor has a right to redeem a mortgage upon the 
property attached by him,** and he may oppose probate of the debtor’s will, if 
the probate has been obtained in fnaudof creditors.’’^ 

Increment : Qu<rre.--lt^ between the time of attachment and the time of sale 
the interest of the judgment becomes enlarged or accelerated, will it not pass 
by the sale ?** 

Death of dcbtor.-^\{ the judgment-debtor dies after attachment, his property 
may be sold without putting his legal representative on the record.'* 

Rent : co’sharer. — The attachment of a tenure in execution of a decree 
obtained by a fractional co-sharer for arrears of rent is not such an attachment 
as is contemplated by s. 170 of the Bengal Tenancy Act,*® 

/,/>//.— The lien acquired by the judgment-creditor under this section is not 
affected by a mortgage of the properly by the judgment-debtor after the grant 
of a certiheate under Order xxi, r. 82.** 

• Wagji V, Tharia, (1879) 3 Bom., 58. 

" S(M)hul Chandor r. RuHsiok Lol, (1888) 16 Calo., 202. 

• Moti Lai V, Karralmldiii, (1898) 2.1 Calc., 179 ; I Calc. W. N., 639 ; Peaoool^v. 

Madan Gopal, (19(U-2) 6 Calo. W. N., 577 ; Krintna Sawmy v. Official Assignoo 
of IdadraH, (190.3) 26 Mad., 673 ; and see eeo. 73. 

• Suruj BuiiHi V. 8 hoo PerMod, (1880) 5 Calo., 148. 

• Madhu Parshad v. Mohrhaii, L. R., (1889-90) 17 I. A., 194, p. 196 ; (1891) 

18 Calc., 167, p. 161. 

“ B. 01, Act IV of 1882. 

’ Nilmoui Hiiigli v. Utimuaih, (1884) lOCalu., 10 ; Kishen Dai v. Satyendra Nath 
(1901) 28 Calc., 441. 

• UmcRh Chandor V. Zahur, (1891) 18 Calo., 164, p, 176; L. R., l7 1. A., 201, 

and oomparo Muhainniacl v. Kutub Hnnsain, (1887) 9 All., 136. 

0 Shoo Prasad v. Hira Lai, (1890) 12 All., 440, and nee Mina Konwari v. Jagat, 
(1884) lU Calo., 196, p. 206 ; L R., 10 I. A., 119 ; and compare, Surrendro 
KoRhub w. Doorgaaoondoryi (1891-2) L. R , 19 I. A., 108 : 10 Calo., 18, with 
Radba PrsMad v. Lai Sahab, (1801) 13 All,, 53, p. 65 ; L. R., 17 1> A., 160* 

Beni Madhab v. Jaod Ali, (1800) 17 Calo., 300. 

*> Gurusami Sami v. Venkatsami, (1801) 14 Mad., 277. 
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'wusn RD attoohniant has bsen made. — An alienntion before attach- 
ment IS good, even though the parties may know that a judgment-creditor was 
seeking to get process of execution against thst property provided that such 
alienation was and for valuable consideration;^ and a debtor may, 

although unsatisfied decrees be outstanding against himr prior to attachment, 
give a preference to a particular creditor or class of creditors over others, and 
this notwithstanding that the effect of the alienation or preference may be to 
defeat the operation of an anticipated execution." The leading case on the subject 
is that of Piiddomonee v. Roy Muikoortinath^^ in which their lordships of the 
Privy Council stated as settled 1 iw, that if an attachment has been permanently 
struck off and a new attachment has become necessary, a conveyance executed 
between the two attachments is valid ; but it was thought doubtful whether, as a 
consequence of this, a conveyance executed whilst the first attachment was subsist- 
ing becomes valid by i elation, or ceases to be void as against the execution-creditor 
and all who claim under him. A saripesh^hi lease an * ordinary agricultural lease 
made by a judgment-debtor under attachment are void by reason of the prohi- 
bition contained in the section.^ The effect of an attachment whether made 
before or after decree is the same, piovided in the former rase a decree is 
made for the plainiifif at whose instance the attachment takes place.” An 
assignment by a Hindu widow of her life-interest in the profits arising from 
immoveable property left by her deceased husband after it had been attached 
under order XXI, r. 53 is invalid." The object of the section is to make void 
only transactions prejudicing the execution-creditor.^ When a private alienation 
of attached property is made under such ' ircum«Unres that it in no way interferes 
with the rights secured by his decree to the attaching decree-holder, this is no 
biir to such alienation.*^ Where a party prosecuting a decree is compelled 
to take ou. another execution, his title should be presumed to date from 
the second attachment." 

Sale set aside,^\^\i^n an execution -sale is set aside on account of 
irregularity in the proceedings, the attachment remains, so that the decree- holder 
can again bring it to sale 

Death of juii^ment-debtor. — The attachment does not cease on the death of 
the judgment-debtor even though the estate passes to the surviving members 
of a joint Mitakshara family.^" 

Attachment, — The section merely require:! that an attachment should have 
been made ; the farmer Code required **actual seizure or a written order duly made 
known the omission of these words notwith-standing the Court must presumably 
have some evidence of the existence of the auachment. Under an earlier Code 
before an attachment could be relied upon for the purpose of invalidating any 

^ Fegredo v. Mahomed Mudeaaur, (lH7i) li*) W. R,, 76 ; Ham Durun v. Janakee 
Sdhoo, (1874) 22 W R, 473. 

* {Stephenson v, Baurogartiior, (1808) 3 Agra, 104 ; Doorga Tewaree v, Naipal 

(1890)2 All. H.C.. 224;KhetaM&l t;. Chuuni Lai, (1870-80) 2 All., 173; 
Kaian Uarii n Ardoshir, (1880) 4 Burn., 70. Soe Sheo Prashad v. Miller, 
(1870-80) 2 All., 474 ; soe, however, a. 53, Act IV of 18K2. 

* Puddomonee v, Roy Muthooranath, (1873) 20 W. R., 133; 12B.L. R., 411. 

« Debi Prasad o. Raldeo, (180G) 18 Ail., 123. 

* Ganu Singh V. Jangi Lai, (1890) 28 Calc., 531. 

* Natha v. Dhnnbhaiji, (1809) 23 Bom., 1. 

’ Diiiobundhii Shaw v. .Togmaya Dasi, (1902) 20 Calc., 154 ; 6 Gale. W. N., 
209 ; L. R., 29 1. A., 9. 

* Abdul Roshid v, Qappo Lai, (1898) 20 AIL, 421, 

* Kishen Lai v, Charat Singh, (lOOl) 23 AIL, 114. 

Gossain Munraj v, Deen Dayal, (1873) 20 W. R., 20. 

Sheo Parahad V. Hira Lai, (1800) 12 All., 440; Maelho Parshad v, Mehrban 
(1889-90) L. R., 17 I. A., 104 ; p. 197 ; 18 Calo., 167. 

Beni Parshad v. Parbati Koer, (1893) 20 Cede., 805 r 
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Bubteqiient Blieiiatio* it had to ba ihewA that it had been duly made by a ituHitteii 
order issued and published.^ 

EtisHnf There must be a decree in existence to support the attbe^ 

ment ;* if the decree i^ set aside at the date of attachment, the attachment is 
null and void and a renewed decree in the same terms will not validate it^ 

Time and mode of objecting.— Objections on the ground that the proper 
formalities have not been carried out must be proved by the party raising them, 
and cannot be raised for the first time before the Privy Council.^ 

Enforceable under the attachment.— The alienation is null and void 
only as against the attaching creditor or persons who may acquire under or 
through the attachment, and not as against the whole world and only so far as 
may be necessary to effect the execution of the decree,^ so that if the decree is 
subsequently satisfied, the alienation is binding on the debtor.^ Thus, where 
property was attached on non-payment of an instalment which was paid by the 
debtor out of the proceeds of a private sale of the property, it was held that the 
Court could not continue the attachment so as to ensure payment of instalments 
not yet payable, and the alienation was good.^ So. a tale to the creditor^ or 
the sale or mortgage of the attached property to pay off the judgment-debtor ill 
not void.'^^ But all these decisions must now be subjected to the Explanation 
to this section which expressly includes the claims of subsequent execution-credi- 
tors under section 

Purchase by Morfi<^n(^ee,-~-U a mortgagee piirch.nses privately, and his 
purchase is void as against the subsequent auction-purchaser, he can fall back on 
his mortgage.^* 

]^eot of removal of attachment on alienation made during its 
oontinuanoe.— Where there is an existing decice^® the removal of an 
attachment does not render an alienaiion made whilst the attachment was sub- 
sisting a valid one, as it could not have a retrospective effect. But a kanom 
executed during the subsistence of an att<ichment which was afterwards removed, 
on the decree in execution of which the property was attached satisfied^ 

was held to be valid. When a Mahometlan by his will bequeaths more than 


* Dw'ni'kanath v. Itainehuniler, (1870) 13 W. U., 130. 

” Jagat Narayaii v, TulHirnni, (IK08) 1 Tl. L. U., 71. 

” Cliettialil u. Kiinhi Koru, (1906) 20 Mud., 173. 

* Bam Krishna t'. Siirfuiinissn, (ISHl) 0 Calc., 120. 

* Anund Lall 7^. JuUudhur, (1872) 10 B, L. R., 134; 17 W. B., 313; U Moo. I. 

A,, 543 ; Bahnokund v. Runihit, (i870) 13 W. K., 134. 

" Dincndranath v. Bam Kumar, (1881) 7 Calc., 107 : L. R., 8 1. A., 65. 

^ Umesh Chiinder v. Raj Bullubh, (1881-2) 10 C. L. R., 204 ; 8 Calc., 270. 

" Kamdhiin v. Koylaslinatli, (1800) 12 W. li., 457 ; 4 B. L. R , 20. 

® Annavutiadavan Tyasawmy, (1870-1) 6 Mad. H. C., 65. 

> Balaji Ramuhandra 71 (htjanaii Bahaji, (1874) 11 Bom. H. 0., 159; Buldeo 
Biiiffh V. Kanalia, (18G0) 1 All H. C., 25 ; Dinendroiiabh v. Bam Kumar, (1881) 
7 C^lo., 107, supra. 

This gives sanction to the decision in Sorubji v. Govind, (1892) 16 Bom., 01. 
Gopal Sahoo v. Gunga Porshad, (1882) 8 Calc. ,'530. 

Juggut Narain o. Tooheo Ram, (1808) 10 W. R., 00 : IB. L. R., 71 ; Juobraj 
V. Buhooria, ; 1880) 7 L. B., 424, p. 426. 

Matab Chund v. Surno Moyee. (1871) 15 W. B., 222 ; 12 B. L. R., 414, note ; 
Indurjeet Kner v. Luchinun 8iugh, (1875) 24 W. R., 56; Ram Churn v. 
Jhubl^, (1870) 14 W. R., 25 ; and see the case of Puddomonee Dassee v. Roy 
Muthooranath, (1873) 20 W. K., 133 ; 12 B. L. R., 411, decided by their lord- 
ships of the Privy Council and referred to above. 

Kunhi Mooasa v. Hakki, (1900) 23 Mad., 478. 
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oiie-tfaM of his property to a stra^lfr, thtf ootiiont of hit hairs to such 
beqoott, although given after the proAty bequeathed has bhen attached In 
execution of a decree against the testators heirs, does not amount to an alieoa* 
Hon prohibited by this section.^ 

Plivnto tlBtQalier.--^Thi8 does not refer to an alienation effected by a vest- 
ing order of the Insolvent Court ; such an alienation is rather an alienation by 
operation of law than one by the judgment-debtor.4 The renewal of an existing 
obligation is*not an alienation.^ 

The efPeot of etriklog offanegeoutlon-oafle.— There is no general 
rqle as to the effect upon an attachment of striking an execution case off tlw 61et* 
it must depend on the circumstances of the particular case.* It has been held 
''recently that attachment does not cease because the execution-case is dismissed 
for want of prosecution** 

la the case of Sakoo v. Ratn CAurn^’^ Macpherson, J. observed ; 

confess that it appears to me that the quosiion whether an execution-case has Or 
has not been struck off the file is of little importance as affecting the validity and 
continuance of an attachment, except in so far as the striking Off may be a legal 
proceeding binding on the person at whose suit the attachment issued, andopera- 
ing as a legal withdrawal of alt the pioceedings in execution or of ilic attachment. 
If the case aiose, 1 should prob ibly have little hesitation in holding that a striking 
off, such as I fear often oCi uis when the pruccediii^'s aie stiuck oft' by the Court 
of Its own motion and without notice to the paiiies, on any legal ground what- 
ever, in no wav withdiaws or affects ihe validity of an attichment, and is 
not binding on the judgment creditor " In the case of Mohesh Narain v. 
Kishanund,^ at page 341 , ihcir lordship!* sav • “It would be contrary to 
general principles and a senseleis addition to all the vexations ot delay in the 
course of pi ocedure to hold that, wh'^n, for anv reason, saiisfictory or not, the 
execution of a fin il d'^cree in a ^iiti faiU, or is set aside, and the proceedings, as 
regards that execution, aie taken off the file, the whole suit is discontinued there- 
by, and the further piocecdmgs for the same purpose are to be considered as 
taken in a new suit.” If the decree holdet, at the instance and for the benefit 
of the debtor, consents to a postponnient for a UMlain time to enable the debtor 
to meet his liabilities, on condit ou that ihc attachment remains in force, 
and the Court, merely with a view to keep its files clear, strikes off 
the case such an oider sinking off the case, which is not a proper order 


* DauUtrani Abdul Kayuin, (1002) 20 Hoiii , 407. 

■'* l^arkieR V Hundho Bane, (1800) I All. H. C , 81 ; Sudayappa v. PoDnamai 
(1885) 8 Mod., 554 

* Mahadevppa v. Snniva^ia, (1882) 4 Mad., 417. As to what is a private aliena- 

tion, see Qurbau Ah v. Ashral, (1882) 4 All., 2l0, and compare Nil Madhab 
V. Narattaiii, (1890) 17 Calc., 820. 

* Hliagwan v. KhetturMoni Dassi, (1890-7) 1 Calc. W. N., 017 ; m this case there 

wa<« hold to be n nnliHisting aUavhnient ; see al'^u Mahomed Mozuffer v. Kishori 
Mohiin, (1805) 22 Calc., 909; L. R., 22 1. A., 129, whore an attachment 
hold to bo iiun-suhsiHling. 

See Peacock J., in Ziiliuran v. Taylor, (1860) 2 B. L. R., 86 at p. 02 ; and 
Paddomonee v. Muthooraiiath, (lH74i 12 B. L. R., 411. 

* Gobinda v. Dwarka, (1900) .3.3 Calc. , 606 ; but nee Binda Blbee v. Gopeenath, 

(1874) 21 W. R . 00 : 14 B. L. R., 32.3 ; and Khadem o. Kalee Peishad, (1807) 
8 W. U., 49. 

^ Jhubuo Sahou v Ram Churn, (I860) 11 W. R., 517 : 3 B. L. R., App, 68. See 
also Oolam Yabeya v. Shama Soundaree, (1869) 12 W. R., 142; 3 B. L. R., 
App. 134 ; Barnda Sundari v, Korgusson, (1882) 11 C. L. R., 17 ; Biawa Ronan 
V. Biiianda, lO Calc., 416 ; Mookbosur v. Rainphul, (1878) 6 AIL, H. C., 70 ; 
and this is an aocurdanco with the opinion ot the Privy Council in the oosea 
of Ram Kirpal v. Rup Kuari, (1874) 6 All., 260, p. 275 ; L. R., 11 I. A., 37 t 
Muheah Narain v. Kishanund. 

■ Moheah Narain v. Kiahanand, (1861-3) 0 Moo. 1, A., 328. See also Surdharee «. 
Girindur Chundor, (1870) 1. C. L. R., 476, 
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cannot affect the attachment and if a Judge has struck a case off improperly, 
he can restore it again.* Where te decree-holder, when called upon to 
fhrnish security before selling the attached property (there was an appeal 
to the Privy Council), failed to furnrsh that security, and the execution-case was 
struck off, it was held that the effect of that order was to leave intact all the pro- 
ceedings which had been taken up to that stage.* Applications to determine 
mesne profits are to be heard as applications for execution. Their striking 
offdoesnotfinally decide them.* But where attachment having isdued on an 
application for execution of a decree, proceedings were on the ][ist Decembef$ 
1075; stayed for a month, by consent,* and the execution-case Was struck off for 
the present,” and on the 30th viovember 1874, a fresh application for €titackm 9 ni 
and saie was made ; held that there was no attachment subsisting between the 
31st of December, 18731 uud the 30th of November, 1874.* Where a property 
having been attached, the execution-case was subsequently struck off the fil^ 
and the fudgment-creditor again applied for attachment of the same property, 
heid^ that a private alienation, after the date of such application, but, before 
attachment, was not void.* 

^ Attachment suspended or remowed, reyiwed.— Where property has 
been released from attachment in execution of a decree, and in a subsequent suit 
brought for the purpose a decree is obtained, declaring it liable to be attached 
and sold in execution of the former decree the effect of the decree in the 
latter suit is to set aside the order which released the property from attachment 
thus leaving matters as they were before that order was passed and any 
alienation in the meantime would be made pendente ti/e,^ So in the case of 
Makotned IVarrtes v. Pitambur in which it was held that the effect of 
th.at decree must be to set aside the order of release which had been made, and 
therefore to make the property still subject to the attachment and to restore the 
state of things that had been disturbed by the order of release. 

Attachment pending appeal.^-- biXi striking off an attachment pending 

appeal does not release the property from attachment.^ ^ 

Sals. 


65. Where immoveable property is sold in execution 
„ . ... of a decree and such sale has become 

uro RorR 1 e. absolute, the property shall be deemed to 

have vested in the purchaser from the time when the 


* Mniigiil PorHhad v. (vrija Kant, (1881) 8 Calo., 51 ; L. H., 8 1. A., 123 ; Syam 

» r. Baidyanalh, (1K83) 13 C. L. H., 176 ; 8huo (loUm v. Bani Prosad 
4C. L. B. 29; Ckuman Lall v, l>omun. (1808)9 W. R., 205; Da 
Costa «. Kaleo Pershad, (1809) 12 W. R., 260 ; boo also Binda Biboe v. 
Qopaenath, (1874) 21 W. R., 66; (1875) 14 B. L. R., 323. 

* Ziihoorun v, Tayler, (1808) 10 W. R., (1868-9) 380 ; 2 B. L. R., 86 ; Biawa Sonan 
V. Biiianda, (18^4) 10 Gala., 416. 

• Sooiidur Singli v. Biihonria, (1875) 24 W. R., .30. But in Purbhoo Doba v. Goma 
Bhujun, (1806) 5 W. R., Mis, 4, it was held tliat an attochmont ocmld not subsist 
when the ease was struck off for neglect to pay in the talabana for the servioo 
of the neocBBury sale process. 

* Ram Kiahoro v. Gopi Kant, (1901) 28 Calc , 242. 

* Gangagotti Pal v. Ram Sundar, (18H1) 8 0. L. R., 157. 

^ Zaibunniasa v. Jairain Gir, (1876-8) 1 All , 616 ; and as to the general rule, see 
Puddomonoe v. Muthouraiiath, (1873)20 W R.. 133 ; (1873-4) 12 B. L. R., 411. 
* Wouma Chum v, Kadamliini, (1878-9) 3 C. L. R., 140. 

• Dinendronath v. Ram Kumar, (1881) 7 Calo., 107 ; L. R., 8 I. A., 66. 

» Mohomed Warrios e Pitambar 1808) 9. W. R. 435. This was followed in 
Bonomali Rai v. Prusunno Narain Chowdhry, (1890) 28 Calo., 829. See, how- 
ever, Krishna Clietty e. Rami Clietty, (1885) 8 Mad. H. G., 99. 

Shew Narain v. Miller, (1872) 17 W. R., 231, 
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property is sold and not from the time when the sale be* 
comes absolute. 

Act XIV of 1883, S. 316. This section applies to H. C. 

Bale baoomee absolute.— There is no provision as to this matter in the 
Mv of thie Code but Oi^er XXI, r. oi prescribes the eeiet tn which the Cottft ' 
tbell make an enAr c&ttfirming tht siue whereupon such sale shall become abeo* 
lute. 

, Sals Oartiftoato.^See certified purchaser sect 66 fiosi. Order. XXIt 93fpr6« 
vides for the giast of a oertiftcate to the pttH||keaur of immoveable property on tim 
•ale becomtns absolute. This section is exactly opposite in effect to the torri# 
ponding section of the former Code. The title to the property sold is now fo 
vest in the purchaser from the date of the sale. For a history of the legislation 
on this point since 1859, see O’Kineaty’s C* P. Code, 6th £d. pp. 570, S7t» The 
uncertfoed purchaser nal always had an equitable interest in the proper^, whkb 
when perfected by the certificate was superior to that of any subsequent purCbeser }} 
but under the last Code the property vested in the purchaser from the date of 
confirmation and did not relate back.* So that the right to mesne profits did 
not arise until that date,* although it was indeed held that the purchaser was 
liable for arrears of rqnt accruing due between sale and Confirmation,^ and he 
could maintain an action for injury done to the property prior to confirma- 
tion.* This section settles any doubts there may have been on these points by 
laying down the clear rule that the property is to vest in the purchaser from the 
date of the sale. 

The certificate of sale is not the title, it is merely a title-deed to the pro- 
perty,* anlis not conclusive,^ the grant being a ministerial .and not .a judi- 
cial act.* 

Effect of, — All irregularities previous to Stale are cured by the issue of a 
certificate and no regular suit will lie to set aside the sale on account of them ;* 
nor can a third party contest its validity.^* But confirmation of sale is no bar 
to ail objection raised to an application for delivery of possession on the ground 
that the sale was illegal, bectau^e the decree could not have the effect of passing 
an occupancy holding not tiansferable by custom.^ ^ 

AmendmenU^K sale-ceitificate should not be amended ex parte,^^ A sale- 
certificate may be amended in review. No appeal lay against such an older 
under the former code.^® 


* Yoshvaiit i». Govind (1886) 10 Born., 453 ; Chmmatitrav w, >^111^^111(1887111 

Bom , 588 ; Chuldo v, Poan Lai (nffW) 19 All 1S8 ; uiilfBs ho hod liceii guilty 
of negUgonoo, Narjundofia r. Homapa (1885) 9 Boin , 10 

* Premohand V. Puniima, (1K8H) 15 Calo.. 546. 

3 Amir Kazini v. Diibari Mai, (1902) 24 All. 475. 

* Satyendra Nath v Nilkantha, (1897) 21 Oiilc., 333, but see Korunamoyi. v, 

Sorendra Nath (1899) 26 Calo.. 176 

• Adhur Chander v. Ashore Nath. (1897) 2 Calo. W. N.|/6I589 ; in Allahabad, the 

deoisions were similar ; Jugaii r. Baldeo. (1883) 5 All., 305, id 297 ; and as to 
his equitable riglitH in curtain events, see Bhawarii Koer v, Mathura Prasad 
(1907J 7 Calc. L. J. I. 

^ Narayan fShamran, (1903) 27 Bom., 370. 

» Balvaut r. Hira Chand, (1903) 27 Bom., 334, 

• Vithal V, Vithojirav, (1882) 6 Bora , .586. 

• Balkiishna V. Masuma, ^1868)5 All., 142, p. 157 ; L. R., 9 I. A., 182. 

10 Kaigari’. Bhaskar, (1886) 10 Boro., 444. See also, B.UkiBhen v. Sikaram, 7 
All., 731. 

»> Dufga Charan v. Kali Prasanna, (1899) 26 Cdo., 727 ; 3 Calc. W. N , 580. 

*• Rughoo Nundun v. Wilson, (1876) 28 W. H., 301. 

*• Boojha Roy w. Ram Kumar, (1898) 3 Calo. TV, N.. 874 $ 26 Oalo. , 520 $ Saddu 
kunwar V. Banai Dhar, (19#}1) 23 All., 476? Mammod v. Locke, (1897) 20 
Mad., 487. 
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Af0r;iEw.---Mortgage8 noted in the proclamation of lale ehoul 1 be entered 
in the certineate and computed as part of the purchase-moneyi if they have been 
admitted by the parties or established by decree or declared to be charges on the 
property and the lale has been held subject to them ^ ^ 

** Representative Capacity,” The present rule is that 
in case of doubt, as to the meaning of a Sale certificate, the whole execution* 
proceedings should be looked at * 

To whom granted --The certificate can be granted to the representative 
of a deceased purchaser," or to a creditor of the decree-holder who attaches 
the decree after sale ^ 

Evidence Itatement in a sale-certificate granted by a Court that the 
purchase is subiect to a charge is not conclusive evidence against the purchaser, 
when It 18 sought to enforce the charge by suit " 

A sale certificate raises a presumption that the purchase money has been 
paid." 

Estoppel — The acceptance of a sale-certificate by the purchaser of a mort 
gager’s interest in land, is not an admission of the mortgagor’s title within s 19 
of Act XV of 1877 ^ 

Regt^irahon — Registration is not compulsor>, and a document merely 
because It is registered cannot take effect against an uniegibteied s tie certi 
ficate " 

^tamp — An application by an auction purchasei lor a certificate of sale 
need bear no Court fee stamp ” 1 he pun baser must proi ure the stamp 

Claims admitted by the parties should be tiken into account m iscert lining the 
stamp duty, and they should be entered in the ceitihcate Where property 
subject to an incumbrance is sold by luctiun in execution of a decree, the sale 
certificate should be stamped according to the am )iint of the pure Inse money 
together with the incumbrance By s 10 of the Indian St imp Act the stamp 
duty is payable not by the deposit of the sum requiud to purchase stamps, but 
by the stamps themseh es 

^ Shantappa v bubrao Ram Chandra, (1804) 18 Bum 175 

* Mahabir Perahad 1; Markuiida, (1889) L R 17 1 A 11, p 14 

■ Viuayak Narayan, tn rf, (1000) ti4 Bom 120 

* Beharia v Ramportab Mull (1907) 11 Calc W N 158 

* Rama Chandra v Kassim, (189*1) 10 Mad 207 If, 111 a Hint the sale ih admit 

tfld, no aertiOc ite It neoosaary Doorga Natain v Bamy Madbub, (1881 J 7 
Calc 199 p 207, and lint it also iho pnu ticc 111 Madiat— Sidigopa v 
Jamuna Bhai, (1882i 5 Mad , 54 , V«lan a Kumaiasimi, (1888) 11 Mad , 290, 
and in the North West ProMticct^Tagan 1 Balden, (1883) 5 All , 305 , and 
in Bombay— Naigar t Bhaskar, (1880) )0 Bum , 444 

^ Fyazouddeen v. bhumsunuitta, (1800) 12 W R , 608, 

’ Ambala Vaven 1^ Naduvakat, (1883) 0 Mad , 325 

* bee BB 17 and 50 of the Registration Act at amended by b 65 (I) and (2) of 

Aot VII of 1888 As to tho picviout law, see 7 Mad , 248 and 419 , 6 Bom , 
405 , 9 Bom , 472 , 5 All , 668 , 9 Cak , 82 Undoi b 35 of Act 11 of 1899, 
a sale certificate cannot be regittored, unlesB it hat been duly stamped — 
Mulji V 'Anupram, (1870) 7 Bom H C, A C,110, Harkiean Das v Bai 
lohha ; (1880) 4 Bum , 155 , Podu Malhari v Hakhmai, (1873) 10 Bom H, 
G, 435, U1 Bhai Lakhinidas f Karaaladin, (1876) 12 Bom H G , 247 , 
Srinivasa v Sheahayangar, (1878) 3 Mod , .17 , HuBaiin Begum v Mulo, 
(1883) 5 All , 84 

* Hira Ambaidas v Tekohand, (1880) 13 Bom , 070 

Ramkrishna, tn re, 0 Bom ,47 As to the duty, see Reference (1884) 7 Mad , 
421 , Reference, (1882) 6 Mad , 18, Reference (1884) 10 Calc , 92 , oompate 
Meer KaiBur v Ebrahim, (1891) 16 Bom , 612 , Vishnu Keshav, tn re, (1886) 
10 Bom , 68, and art 18, bohed 1 of the Stamp Aot, II of 1899. 

' ' Jwala Prasad v. Ram Narain, (1893) 16 All , 107. 
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A court having once granted a certificate need not glee him another to 
enable hitn to escape any penalty he may have incurred by reaton of inabfficieilt 
atamping> * 

ilfvt//a/m/a^The provisions of the Limitation Act do notlipply to an applt« 
cation for a sale-certificate and if granted after three years from confirma* ^ 
tton of sale by one Judge, his successor cannot interfere with the order.* 

Decree still subsisting.’^T\i^ former Code expressly provided that the deeifa 
must be Unraversed and in full force on the date of the confirmation,* and pr 0 » 
bably the decisions under this Act will be similar although this provision is 
absent.* The purchaser should satisfy hidlself on this point before be applies 
for confiimation.* 

Immoveable property.- The words “ immoveable property ” have not 
been defined iii the Act ; in questions conceintng the rights of Hindus, they wUl 
probably be taken to include whatevei the Hindu law classes as immoveables, 
such a **Aab** in Bombay.^ A decree for the sale of mortgaged property was 
attached and sold ; M/lt the purchaser should get a certiorate, as he bought not 
merely the paper but the interest in the immoveable property recoverablg under 
the decree, and that such inteiest must be reg.irded as immoveable property within 
the meaning of this seciiun.* 

Sale of mortgaged property under money-decree — By s. 99 of Act 
IV of 1882, which came into foice on the 1st of July, 1883, the mortgagor is 
prohibited fiom selling the nioitgagcd property under a money-decree unless by 
suit undei s. 67 of the sanie A< t.^ 

Silence of creditor : fraud. E\rept m rases falling within Order, XXI, rr. 
90 , 91 , or vheie the pulgment-debtor has no Stileable interest,^® and the sale has 
been set aside,' ^ (he pun hi^ei criimor iccover any portion of his purchase-money, 
unless the dei lee-holdei asseits .i title 111 ihe debtor in a way whirh amounts to a 
waiianty or ihcie his been fi.uid,**'* 01 possibly, if the decree-holdei, knowing 
of a cbiige on the pKip^rty, sells it wiilioiit any iiumtion of the charge and the 
puichasei is loriipelled lo pay u off and if a mongrigee sells under two mort- 
gage decrees, and ptnchists in the second, he cannot set up his sale against the 
hrst puithasci.'® And if the dec lee-holdei has alien on the property, and 

' Naiulmm Muliiam i\ Kaelmblmii (IKS.*)) U Bom., .’>20 ; id, 472. 

' KylHHa (.•ouiidau r. KainaHanii, (1HS2) 4 Mad , 172; Vithal Janardan v, Vitho- 
jiiav, (1882) () Bom , AKO. 

' Vitliiil tlatuiidiU) r. Villxijuaii, (1882) 0 Bom,, 088; Devidas 11 . Pirijoda- 
(1881) 8 Bom., 877. 

^ See 8W old code Sei^ M.ihnined r. Kokil, (1881) 7 Calo , 01. Ram Kukh v. 
Ram Sahtti, (1007) 20 All., 501 

* See Oidei XXI, i . 89 

® Busiippu r, Dundaya, (1878) 2 Bom., 0>1O. Doyanioyi i. 8arat Chuiidni. (1M98) 
25 Calo., 175 ; 1 Ca\o W. N . «50. 

' Fatesangji i\ Desai Kulliama^Hji, (1873) lU Bom. H. G.*, 281. 

" Hail (iovuid r Hamchandta, (1871 2) 9 Boin. H. C., A. C. J., 64. 8 ee notes to 
H. 16, lip. 120, 131). 

* Kaveri r. Aiianlhay}a, (1887) 10 Mud., 129; Durgayya r. Anantha, (1601) 14 

Mod , 74. 

*" Shib Ball e Lochun Singh, (1868) 3 Agra, Rev , 7 ; Doolhin Hurnath v, BaiiM 
Oojha, (1807) 2 Agta, 50 ; Bonk of Hindustan v Premchand, (1867) 5 Bom. H. 
C., O. C., 83. 

' ’ Krishnapa v. Panuhapa, (1889) 6 Bom. H. C., 258. 

Mahomed Sayad r. Navroji, (1880) 10 Bum., 214. 

Huronath Roy v Muthooranath, (1867) 7 W. K., 4: Dhondu v. Ramji, (1867) 
4 Horn. H, C., A. C. J , 114. 

1 « Douglas V. Collector of Benares, (1849) 5 Moo. I. A., 271. 

Chooramun Hingh V. Mahomed Ah, (1881) L. R.,9I A., 2l, See alsoBasvan* 
tapa V. Rann, (1871) 9 Doni. U. C., 86. 
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Standing by allows it to be sold as unencumbered, he loses his lien egainst the 
purchaser so also if he lets it be sold without notice especially i^ when 
asked, he does not itive full information. ^ 

Silenoe of dftbtor. — There is no duty on the |udgment4kbtorB to come 
forward and if sued as representatives, then, unless they induce bidders to 
suppose that they claim no personal interest in the property or mislead them by 
their silence, they can claim their share.* 

Bonafidi purchaser for ^ former ’Code, the Bomlwiy (figh 

Court appears to have held that an auction-purcj^ser is not a bona^de purchaser 
for value whereas their lordships of the Privy Council have said tbit a 
chaser under a sale m execution is not bound to inquire into the correctness of 
the order for execution,^ any more than to look behind the ddoipe to see wdiethur 
it has been rightly made.^ * 

No title guaranteed —No title is guaranteed to the purchaser at ao 
execution-sale beyond that he shall have the rights and interests in the properly 
phich belong to the judgment-debtor, or, in other words, *that the judgment-debtor 
shall recover back the lands and that if the judgment-debtor, or his heirs, 
recoverae property, they cannot hold against him unless they can claim 
adverse possession for more than twelve years ; nor can any other person ht bound 
by the deciee.^^ The intending purchaser is bound to satisfy himself of the 
value and quality of the property as if he was purchasing from a private person.^* 
The suit of a hist mortgagee was compromised and deciee passed. At a sale on 
a second mortgage, the mortgagor purchased, //r///, he could not keep possession 
against a purchaser on the hrst rnof tgiige decree If a mortgagor judgment- 
debtor purchases at a sale in execution of a decree obtained by a mortgagee, and 
the decree remains unsatisfied, the mortgaged property still remains liable and 
can be sold again.^^ 

Sheriff's sales.^ln the case of Sheriffs sales, there is no condition for the 
allowance of compensation for error or misstatements as to the particulars or 
descripttoii of the property Such a condition applies to sales by the Registrar 
of the Calcutta High Court^® 

' Doollub Sircar v, Kristo Cnomar, (1809) 12 W. K., 303 ; 3 0. L. R , A. C., 407 $ 
Bhuggobutty r. Khamachura. (1870) 1 Calc., 3.'S.3 : l^oleo Cbund v. Oumda 
(1875) 24 W. K.. 263. 

* Nursing V. Hoghoobur, (1884) lOCalo., 609. 

* McConnell r. Mayer, (1870) 2 All. H, C., 31.'>. An to evidence of fraud see 

Cheran v. Kunj Bohari, (1887) 9 All., 413 ; Batiwari Dos v. Muhammad, ^887) 
9 All., 690. As to other casen, boo **RiniiT8 ano Ltabilitirs,” iu/ra. 

* Vasauji v. Lallu, (1885) 9 Bom., p. 288. 

" (Turupadapa v. Irapa, (189U) 14 Bom., 558. 

* Bilcaji V. Rashvaiitrav, (1884) 8 Bom., 489 ; Teehvart v. Covind, (1886) 10 Bom., 

453. 

^ Rewa Mahton v. Ram Kishen Singh, (1886) L. R., 13 1. A , 106. An to a bona 
fid^ purchaser within the meaning of the Limitation Act, eee Sesu v. Bal- 
'krishna, (1801) 15 Bom., 58.3. 

* Kaunsilla v, Chandra Sen, (1900) 22 All., 377. 

” Sowdamini Chowdhrain v. Krishna Kishor, (1869) 4 B. L. R., F. B., 11 . 

Doonarain Singh v* Tokhnn Singh, (1866) 5 W. K., 30. 

Umenh Churider v. Zaliur, (1891) 18 Calc., 164, p. 178 ; (1889) L. R., 17 1. A., 

201 . 

.Tummal Ali v, Tirbheo Lall, (1869) 12 W. R., 41 ; Mahomed Basirulla 
Abdulla, (1869) 4 B. L. R., App, 35. See Suudara v. Vonkatavarada, (1894) 
17 Mad., 228. 

'3 Lutf All V. Futteh Bahadur, (1890) 17 Calo., 23 ; (1888) L. R., 16 I. A., 129. 

Raghunath Sahay v. Lalji Singh, (1896) 23 Calo , 403. 

RamNarainv. Dwarkanatli, (1899) 4 Calo. W. N., 13; (1900) 27 Calo., 264. 
See ** Ruotstrab’s Salk, under 0. XXI, r. 00, 
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What paBaeSt— Nothing passes except the right and interest of the jttdgv 
ment-debtor at the time of the sale.^ If the judgment-debtor has any interest in the 
property, the purchaser gets it, not as it stood at the moment of sale, but ns attached 
and notified for sale.* And where there was no specific attaohment owing to 
the property being submerged by the river, but the property was sold as that of 
the judgment-debtors, it was held that their rights in the property were sold 
and the purchaser ordinarily takes, subject to the prior right contingent Oh 
eondrmtCtkm of a fotmer purchase, though such former purchase be confirmed 
subsequently to hje own.« A purchaser under a mortgage eale is entlMed to 
posaeasion ae AjMirchaier pnder a decree fbr money with nottde or dM 

mortgage heu^* there is a difference between the notification of site 

toe sale certificate, the conditions Of the notification are taken as of soperior 
authority but another gpntention i*. tha^ where there is any difibrence botweea 
the order of sate and the certificate^ the lalter will prevail unless the purchaser 
has notice of the difTerence.'' The right of the purchaser is confined to the 
right) title and interest Of the debtor which were seized and sold with all ittk 
defects.* ^ 

At a sale of an impartible zamindarl) when what is sold accordhigglo the 
sale certificate is the right, title and interest of the judgment^ebtor, the 
purchaser takes an interest for the life only of the judgment debtor.*' 

Where an execution sale was held in exerution of three decrees, two of them 
against ope brother alone and the third against three brothers jointly, and 
separate attachments and separate sale proclamations were made in all these 
cases, AM, that the sale operated a transfer of all three brothers* interest in the 
attached laods.'i A life-interest in the residue of the real and personal property 
of a testator after all the charges upon it have been satisfied and provided for. 
and after a full administr«ition has taken place of the assets, cannot be sold 
and therefore the sale passes nothing to the purchaser.^' 

Afortgagi and Money Decrees . a sale of mortgaged property in execu- 
tion of a decree obtained by a mortgagee against the mortgagor upon the 
mortgage, the interest of both the mortgagor and the mortgagee passes to the 
purchaser. But, by a sale of mortgaged property in execution of a money-decree 


' Akhe Ram V. Naiul Kishoro, (187G) 1 All., 236 ; Khub Chaiid v. Kalian Das, 
(1876) 1 All., 240 ; Barton v Brijo Nath, (1865) 3 W. B , 65 ; Seth Oodey 
Kumiii t*. Chaitram, (1867) 2 Agra, 125 : Kushaba v. Pitambardari, (1875) 12 
Bom. H. C., 15 : Baluk Duns r. Nimayu Chnndor, (1872) 17 W. R., 511, p. 672. 

* Ram Onoogroho v. Montoiun, (1866) 6 W. R.. 223. 

' Mohammad Al>dul Kadir r. Kuiid» lluHain, (1887) 0 All., 136. 

* Konapae. Janardan, (1874) 11 Boni. H. C., 103. 

* Sheoratan r. Chotcy Lall, (1880) 3 AIL, 647. 

” Ulna Churn v. Oubind Chundor, (1877) 1 C. L. R., 4(K). 

^ Gowi'ee Kumul v. Surut Chunder, (1874) 22 W. R., 408, 

” Dorab Ally r. AMool Azeex, (1877) L. R., 5 I. A., 125 ; Deendyal r. Jugdoep 
Marain, (1878) 3 Calc., 108 ; (1877) 1.1. R., 4 I A., 274 ; Ammathem v. Roy 
Luohmeepui, (1870 )4 Calc , 1^ ; Dorabally Kliaii v. Executors of Moheoood- 
deoii, (1878) .3 Calc., 806 ; Ram Tuhul Singh v. Biwoewar Lai Sahou, (1874) 
2 L. R., 1. A., 131, (1875) 15 B. L. U., 208; (1875) 23 W. K., 805; 
Ranchoddas, v. RanohoddoB, (1876) 1 Bum , 581 ; Umamahenwaia v. Sbiga- 
perumal, (1885) 8 Mad., 376 See, however, as to the amount of share— Rat^- 
eamiv. Kriahanyyan, (1801) 14 Mad., 41 ; and ooniparo— Modho Parahadv. 
Mehrhan, (1880-00) L R, 17 1. A., 104, p. 106 ; (1891) 18 Calc , 157 s and 
though a tenure may bo sold for its own arrears, yet if only the right, title 
and interest of the debtor is seized and sold, the purchaser obtains no more— 
DoolerChand v. LaU Chabeel, (1878-0) 3 C, L. R., 561 ; L. K., 6 1. A., 47. 

> Abdul Aziz e. Appayasami, (1800)22 Mad., 110. 

lo Tara Lai Singh e. Sarobur Singh, (1809-1000) L. R., 27 I. A. 33. See also 
Balvant v. Hira Chand, (1903) 27 Bom., 3*34. 

Tokal Bherob v. Davod Mulliok, (1865) 4 W. R., P. C., 87 l (1849-57)XI Moo, 
T. A., 510. 



252 


Past Ih 
Sho. 85. 


THB OODB OF CIVIL PROOJDURB. 

obtained by the mortgagee against the mortgagor the interest of the mortgagor 
alone passes to the purchaser.^ 

Increment,---\Jtkdtr the former Code it was held that if between the time of 
attachment and time of sale, the interest of the judgment-debtor is accelerated or 
enlarged, the increment passes and the reasoning in that case seems to hold 
good under this section. ‘ 

Blfteot of vesting; order in insolvency proceedings. » A judgment- 
debtor was declared an insolvent by the Court for the relief of insolvent-debtors, 
Madras, and a vesting order was made. Part of his property was subsequently 
attached in execution of a decree Afterwards his petition in insolvency was 
dismissed and the vesting order discharged. On the same date a creditor's trust- 
deed was executed, of which the plaintiffs were trustees/ They now sued to set 
aside the execution proceedings and to cancel the sale of the property sold in 
execution after the date of the trust deed, ffe/df that the suit was not maintain- 
able.8 

Bights and liabilities.— See ** Lis Pendens, Order XXI, r. 35. 

The purchaser is entitled to possession from the date of confirmation of 
sale,^ but he cannot seek to recover what the debtor could not. He buys 
subject to all liens, mortgages, and leases existing** and equities affecting the 
judgment-debtor,^ but not to a custom binding on private purchasers only,** 
nor to a notice of foreclosure issued after his purchase on his predecessor^ and 
in a sale held by the Registrar of the High Court, he is entitled to a conveyance, 
and until he obtains it, the property does not pass to him so as to give him 
rights as against parties not bound by the decree under which the sale took 
pluce.^** Nor is he a party or the representative of a party under s. 47 so as 
to be bound by proceedings under Order XXI, rr. 58-64,^^ nor bound by his 
estoppel.'* He is liable for rent'* and revenue'* but if he has notice of a 
charge, and does not pay it, he will be held liable for all the costs incurred in 
enforcing the security.'* He is entitled to the crops unless there is a custom to 

' Megan Lai v. Shakra Qirdhar, (1898) 22 Bom.. 945. See also Shoshgiri 
Shanbhog v. Salvador Vas, (1881) 5 Bom., 5; Khevraj Jasrup v. Lingaya, 
(1881) 6 Bom., 2. 

* Umesb Chunder v, Zahur, (1891) 18 Calo , 164 ; (1889-90) L. R., 17 1. A., 201. 

■ Ramasami v. Murugesa, (1897) 20 Mad,, 452. 

* Mohima Chunder v. Nobin Chunder, (1896) 23 Calc., 51. 

* Zalim V. Choonee Lall, (1869) 4 Agra, 194; tee also Lala Ram Surun v. 

Lokebas Kuoer, (1872) 18 W. R , 39 ; he can add his possession to that of 
the debtor fur the purpose of pleading limitation — Ali Baheb e. Kaji, (1892) 
16 Bom., 197. 

" (hfjagur Roy r. Ram Khelawan, (1868) 10 W. R., 384; Bapuji v. Satyabha- 
mabai, (1882) 6 Bom., 400 ; Sobhagohand v. Bhaiohand, (1882) 6 Bom., 103 ; 
Knayet HoRsein v. (jirdhareu Lall, (1867’9) 12 Moo. 1. A., 866 ; Kishaii Lai v. 
Ganga Ram, (1891) 13 All., 28 ; Shisoratari v. Chotey Lall, (1880-1)3 All. 647. 

’ Ram Luuhun v. Hamnarain, (1878) 1 C. L, H., 296. 

* Kalian v. Bhagirathi, (1884) 6 All., 47. 

” Mohun Lai v. Ooluck Chunder, <186.3-0) 10 Moff. (, A.^ ; Kameswar v. Mewar, 
(188.'i) 11 Calc., 341. 

Johur Mull V. Taraii Kisto, (1884) 10 Calc., 252. 

** Vishvanath v. Subraya, (1891) 15 Bom., 200. 

Parbhu Lai e. Mylne, (1887) 14 Calc.. 40l ; Bashi Chunder v. Inayat Ali, 
(189.3) 20 Calc., 236. 

Obhuy Chunder V. Nilamhur Mookerjee, VV. R., (1804) 72; Klioda BuksK v. 
Dogumburee, W. R.. (1864) p. 207. 

Chatraput v. Grindra Chunder, (1881) 6 Calc., 389 ; see, however, Prein Chand 
V. Purnima, (1888) 15 (^lo., 546. 

Land Mortgage Bank e. Ram Ruttun, (1874) 21 W. R., 270. 
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the contrary,^ to the trees severed,* to buildinn, unless excluded,* and to ft 
right of easement against the debtor, as if he had voluntarily sold.^ The 
purchaser at a sale in execution of a money decree takes subject to a previous 
mortgage. The doctrine of Its pendens applies to a purchaser at a sale in execu- 
tion of a money decree after the mortgagee had obtained a decree declaring his 
lien on the property.* The rule of Us pendens applies to purchasers at execu- 
tion sales.* 

Es/oppei,-^lf a person sells property covered by a mortgage, and, suppress- 
ing the fact, obtains, the full value of the property as unencumbered, he cannot 
afterwards say that the purchaser took it subject to the lien^ so where in execu- 
tion of a money-decree, the decree-holder sold certain property which ha^ been 
mortgaged to him by a registered bond, without notice of the existing lien, and 
afterwards obtained a decree on the mortgage-bond which he transferred to a 
third party : Md^ that neither the mortgat;ee, nor his tnnsferee, could follow 
the property previously sold.* An auction -purchaser is not estopped from 
setting up a title Independent of that based on his pui chase ;* and be 
differs in many impoitant points fiom that of a private purchaser It has been 
held that without notice, he is not bound by an agreement to mortgage made by 
the judgment-debtor nor generally for any mere personal objections against 
the debtor, such as an estoppel, unless he is a mortgagee purchasing under his 
own decree.^* 

Alienation by debior.^'^^ is entitled to question the fraudulent acts and 
alienations of the judgment-debtor in fraud of the decree and in some cases 
in the North-West, has been elevated to a position very analogous to that of a 
creditor but the distinction is well-marked in Bengal.^* He can claim a 
partition if the debtor was a member of an undivided family governed by Mitak- 
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sbara law but be cannot claim the benefit of the law that am ' 

mortgage without possession is not valid against a subsequent purchaser m 
possession.^ An auction-purchaser can bring a suit after the date of confirma- 
tion of sale for damages against the defendant for cutting trees.* 

Priotity, —As between purchasers who purchased the same property on the 
same day in execution of two mortgage decrees, the purchaser in the earlier 
mortgage will have preference.^ A pui chaser at a sale under mortgage for pay- 
ment of Government revenue is to be preferred to a purchaser at a sale under 
mortgage for payment of the debts of the judgment-debtor ;* and a purchaser 
under a money decree is preferred to a purchaser under a colourable mortgage- 
decree^* 

Hindu widow.-— As to the right of a Hindu widow to reside in the family 
dwelling-house against a purchaser, see Ramanandan v. RangaminalJ^ And as to 
when I'm auction-purchaser at a sale in execution of a mortgage decree will take a 
property, free of plaintifi’s right of residence as a Hindu widow, notwithstanding 
notice of her claim.* 

Purchaser under mortgage Jrt/c.—ln such cases, the purchaser obtains the 
right, title, and interest which the mortgagor had at the time of executing the 
mortgage free from all subsequent incumbrancees but subject to incumbrances 
existing at the time of sale,'* which in the case of a mortgage he hns a right to 
redeem,'^ and a subsequent incumbrancer not a party must give up possession, 
though with power to redeem within six months.'^ A purchaser at a sale under 
a decree lecovered by a mortgagee is not bound by leases made by the mort- 
gagor, unless he has recognised the lessees as his tenants.'* If the purchaser is 
the mortgagor judgment-debtor, and the decree obtained by the mortgagee 
remains unsatisfied, the mortgaged property remains liable and can be sold again 
at the instance of the mortgagee.'^ 

Purchaser under Hindu Aiw.— The general rule is that the right, title, and 
interest of the judgment-debtor may either mean the share he should obtain on 
partition, or the amount which he might have sold to satisfy the debt, and in each 
case It is a mixed question of law and^act to determine what the Court intended 
to sell, and what the purchaser expected to buy and in deciding it the execu- 


> Deendyal v. Jugdeep Narain, (1R7H) 3 Calc., 103 ; (1K77) L. R,, 4 I. A., 247. 

Gaiipat Bajashot V. Khandu ChaugHliub, (1S67) 4 Bom. H. C., 69 ; Mathuradas 
Rauohoddas Ti. Kalia KhuHhal, (l87t>} 7 Korn. H. C., A. C. J., 24. 

^ Adhur Chunder Banerjee v. Aghore Nath Arou, (1808) 2 Calc. W. N., 580. 

* Janki Das v. Badri Nath, (1880) 2 All., 698, 

* Kasuinuoiiissa v. Nilratiia, (1882) 8 Calc., 79. 

** Gopi Wasudov v, Markandc, (1879) 3 Bom., .30. 

^ Rapinandan r. Raiigammal, (1880) 12 Mad., 260. 

* Manilal v. Tara, (1803) 17 Bom., 398. 

* Abdulla V. Abdulla, (ISHl) .l Bom., 8 ; Trimbak v. Narayan, (1884) 8 Bom., 

481, p. 486 ; Gangulu v. Anclm, (1882) 4 Mad., 73, p. 86 ; Ponnappa Pillai v. 
Pappuvayyangar, (1882) 4 Mad., 1 pp. 65, 67 ; sec also Raj Narairi v. Sheeram 
Mean, (1867)7 W. R., 67; Sheoratan v. Chotty fJkl, (1880-1) 3 All., 647 ; 
Brujokishoroo v. Mahomed Snloom, (1868) 10 W. K., 15l ; 1 B. L. R., A. C., 
152. 

Kasandaa Laldas v. Pranjivan, (1870) 7 Bom. H. C., A. C., 146. 

Joogul Kishor v, Bhukha Ohowdhery, (1868) 0 W. H., 244. 

Moban v. Togu, (1886) 10 Bom., 224. 

' ” Koomeroonisaa v. Hunooman Dobs, (1862) Marsh., 122 ; but see Banee Penhad 
V. Reel Bhnnjun, (1868) 10 W. K., 325. 

Raghunath Sahay v, Laiji Singh, (1896) 23 Calo., 307. 

IS Appaii V. Kesha V, (1891) 15 Bom., 13; Gnanimmal v. Mubhuaami, (1600) 18 
Mod., 47 ; Pettaohi v. Sangili, (1887) 10 Mad., 241 ; L. R., 14 1. A., 84. 
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tion proceedings are the best evidence and if the question is doubtful on the 
face of the proceedings, the Court must look to the substance of the matter and 
not to the form or language of the proceedings.^ The purchaser only gels what 
he has reason to think he is buying, and the purchase of a whole family estate is 
not supported by a certificate purporting to convey only the right and interest of 
the father but where in proceedings against a Hindu, his son objected that 
his interest should be excluded^ and failed : heldy the whole estate was sold.^ 
The purchaser of an undivided interest not under a mortgage-decree against the 
father,* and against him only,* during the life-time of the debtor, obtains the 
debtor’s interest, 7 and can now sue for a partition throughout India;* and in 
Bengal he can al^o claim to hold jointly with the members.* Where a debt is 
incurred by a Hindu as manager of the family for family purposes, the other 
membets of the family, though not parties to the suit, will be bound by the decree 
passed against him in lespect of the debt, nnd if, in execution of the decree, any 
joint property is sold, the interest in the whole of such property will pass by ibe 
sale.»* 

Fathet^i debts— At a sale under a decree against the sons for the debts of 
their father, according to the Mitakshara law, the purchaser sometimes gets the 
father’s estate ; for the right and interest of the sons in the zemindary is 
assets in their hands liable for the father’s debts, but not because they are 
members of the joint family, and even if the decree has been passed in the 
father’s life-time, yet if the purchaser gets the entire estate in possession, or it is 
not shown he has not, ^ * they cannot recov.:r the property, unless they show 

A Mahabir Pvnihad v Markunda Nath, (1889-90) L. R , 17 T. A , II p. 16 ; 17 
Calc., 684, p. 689 ; Natesayyau v. Naraaimmayyar, (1890) 13 Mad., 480, p. 483. 

* Jeolal Hiiigh v« (^unga Perehad, (18841 10 Calc., 996; see also Nitayi Bahari v, 

Hari (lovinda, (1890) *26 Calc., 677 : Ananda Kumar v. Hari Dass, (1900) 
27 Calc., 645. 

' Simbhunathr (iolab Singh, (1886-7) L. K., 14 T. A., 77 ; 14 Calc., 672; Ram 
Sahai v. Kewal Singh, (1887) 0 All., 672 : Basa Mai v. Maharaj Singh, (1886) 
8 All., 206 ; Sivagaiiga (>. LakBhniana^(1880) 9 Mad., 188 ; Pettaohi v. Sangili, 
(1887) 10 Mad., 241. ^ 

« Meenakshi e. Imtnudi, (1KH8-0) L. H , 16 I. A„ I ; (1889) 12 Mad., 142. 

* Bhikaji v. Vashvantrav, (1884) 8 Bom., 480; Parsidh Narain v. Hunoman 

Sahai, (1882) 11 C. L. U., 263 ; Triinbak v. Narayan, (1884) 8 Bom., 481 ; 
Hurdey Narain v. Kooder Petkash, (1883-4) L. R., 11 1. A., 26 ; (1884) 10 
Calo., 626. 

* Kisansiiig e. Muresliwar, (1883) 7 Bom., 01 ; Chockaliiiga v. Subbaraya, (1881) 

6 Mad., 13*2, but see L. R., 4 1. A , 254 ; 4 Mad., 181. 

' Hurdey Narain «. Render Perkash, L. K., 11 I. A., p. *29 ; lO Calc,, 0*26. 

Deondyal Lall v. Jiigdeep Narain, (1878) 3 Calc., 198; L B., 4 I. A., 247; 
Dorasami v, Atiralra, (1883) 7 Mad., 130 ; Jumoona v. Dig Narain, (1884) 10 
Calo., 1 ; (1883) 13 C. L. R., 74 ; see also Collector of Monghyre. Hurdai 
Narain, (1880) 6 Calo., 4*26. 

* Bijoi Kesabv. Samasundsn, (186.3-7) H. L. R., (F. H.) 172; Eshan Ohunder v. 

Nund Coomar, (1867) 8 W, R., 239. 

Sakharam v. Devji, (1899) 23 Bom., 372. 

Cirdharee Lall v. Kantoo Lall, (1874) 22 W. K., 66, L. K., 1 L A., 321 ; Sham 
Suonder Koer e. Jumna, (1876) 26 W. R., 148; Pundit Hail Ram v. Mula, 
(1876) 7 All. H. C., no ; Meenakshi f’. Immudi, (1888-9) L. R., 16 I. A. 1 ; 
(1889) 12 Mad., 142 ; Daji Himat Dhiraj Rain, (1888) 12 Bom., 18. 

Mutiayan v. Sangili, (1883) 6 Mad , 1 ; (1881-2) L R., 91.' A., 128 ; Bhagbnt 
PersW V. Oirla Koer, (1887-8) L. R , 16 1. A. 99, .p. 104 ; (1888) 
16 Calo., 717. 

** Muttuiami e. Rama Krishna, (1889) 12 Mad., *293. 

Srinivasa v, Yelaya, (1882) 6 Mad.. 261 ; Subbayyan v, Ruppa, (1883) 6 Mad.* 
165 ; Pern Singh v, Partab* (1892) 14 All., 179 $ Narayannv v Javnervahu, 
(1888) 12 Bom., 48U 
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that the debts in question,^ were contracted for immoral purposes, and that 
the purchaser had notice that they were so contracted ; and if the purchasers are 
strangers to the suit and have not had notice that the debts were so contracted, 
they are not bound to make enquiry beyond what appears on the facts of the 
proceedings. ^ But whether the son’s interest does or does not pass will have 
to be determined by the circumstances of each case, * and in Bhagwat Dass v. 
Gouri Kunwar^ ^ the sons were allowed to take possession of their share against 
the purchaser of the right, title and interest of the father. In a later case where 
the debt was tainted with illegality or immorality it was held that the son’s 
interests did not pass at the sale further, that the purchasers were not entitled 
to the equities of a bona purchaser, as the decree, if examined, would have 
put them on enquiry.^ Ordinarily, unless the property has been attached and 
ordered to be sold, a right to a share in joint ancestral property dies with the 
sharer, and his previous share is no longer subject to execution in a mere money- 
decree, even though he may have died after the decree.® 

Representative capacity other cases, it is only where it is manifest that 
the father of a joint family has mortgaged the family property for a debt, and 
a decree has been obtained for realization of the debt by means of a sale of the 
mortgaged property, or that the judgment-debtor has been sued in a represen* 
tative capacity ; ^ that the Court will allow a sale in teims of the interests of the 
judgment-debtor to convey the interests of others ® Thus, the purchaser gets 
the estate under a decree against the widow for the debt of her husband^® if 

this fact appears in the plaint, or in the judgment ; or the decree is for 

rent due in his life-time, and she is sued as guardian of her minor son ; or the 

^ Chintamunrav V. Kaihinath, (IH90) 14 Bom., 320. 

• Meenakshi w. Immudi, (1888-9) L. R , 10 T, A. 1, p. r» ; Bhagbut Terehad v, 

(lirjtt Koer, (1887-8) L. R , 15 I. A, 99 : Snraj Buiihi v. Sliro IVnshad, (1878-0), 
li. R , (I I. A. 88 ; VelliyAmmal tf. Kiitim (yliwili, (1882) 5 Mud., (>l j Xauomi 

f> Modaii Muliiin, (1885-0) L U., 1.3 I. A., 1 ; Kunhali r. KoRlinvu, (1888) 11 

Mad,, 01; see also Bmii Madhu v. Basdeo, (1800) 12 All., 91); Khalilnl 
Rahman w. iiobind Porslmd, (1803) 20 (yalc., 328 ; and Beni Piirshad v, Piiran 
Chand, (1896) 23 Calc., 202. 

• Baso Koer v. Hurrv Dass, (1883) 9 (Jalc;,, 495 ; sun also Kagal (-latipaya v. 

Manjappa, (1888) 12 Bom., 691. 

• Bhagwat Das i>, <4oiin Kuriwar, (1880) 7 C. L R , 218. 

• Paremai w, Bhattu Mahton, (1897)24 Calc.,, 672. 

® Suraj Bunsi c. Sheo Prashad, (1878-9) L. K., 6 I. A., 88 ; Liinhmee l)ai (>. 
Asmtxn Singh, (1876) 25 W. K., 42t. 

^ Peiiiraj u Savalya, (1891) 15 Pom., 293; Bhagbiit. Porshad w. Uirja Koor. 
(1887-8) L. R, 151. A., 99 ; Hurdey Narain v. Huuder Perkash, (1883-4) L. R. 
ll I. A., 26 ; Marnti v. Bahaji, (1891) 15 Bom., 87 ; Bhikaji v Yashvantrav, 
(1884) 8 Bom., 489; Poiinappa v Pappn vayyangar, (1886)0 Mud., 343; 
Trimbak v, Narayati, (1884) 8 Bom., 481. 

• Sathuvayyan r. Miithnsami, (1889) l2 Mad., .325 ; llari Vilhal v, Jairam, (1800) 

14 Bom., 507 ; Sheu Porshad e. Saheb Lai, (1803) 20 Oalo., 453. 

^ Loki Mahton r. Ajaib Lai, (1870)4 C. L. H. , 465 ; Deendyal r. .Tugdoep Naraiii 
(1877) L. R., 4 1. A.. 247 ; 3 Oalc., 198 ; Doolar Chand v. Tjalla Chaheol, (1878) 
3 C. L. R. , 561 ; L. K. , 6 1 A., 47 ; Kugetidct* Chiindor Chose v. Kaminee 
Dossee. (1866-7) 11 Moo. I. A., 241 ; .Tumoona r. Dig Naraiu, (1884) 10 Calo., 

1 ; 13 C. L. R., 74 ; Phulohaiid v. Lachmichaiid, ..1882) 4 All., 486. 

Phoolbas Kooriwur a. Lalla dogeshur, (1876) 25 W. H., 285 ; see also Baroda 
Kanta w. .latiudra Narain, (180.5) 22 Calc., 074 ; even if ahe has an adopted 

Hon not on the record, Sotish Ghnnder Nil Coniul, (188.5) 11 Calc., 45 

Compare Subbanno v. Venkata Krishnan, (1888) 11 Mad. 408. ' 

" Mahabir Prasad v, Basdeo Singh, (1884) 6 All. p, 234. 

Jugul KiHliore v. Jotiridro Mohan, (1883 4) L. R , 11 I. A,, 66 ; or in the decree 
Alukmonoe Dabee v. Bailee Madhuh, (1870) 4 Oalc. 677. 

>» Manager of Raj Durbhangha v, Ramapul Singh, (1872) 10 B. L. R., 294 ; (1872) 
17 R, 459. 




decree if far costs in a suit in which she seeks to recover family ptkvMHf 
and where the property is sold m sitisfaction of several claims against bet^ 
some of nibich bind the estate, though ^he has a power to adopt and aftetwardt 
exeruses it, the purchaser gets the full estate but, m other cases as one 
member of a |oiQt family is not bound to pay the debts o{ another, unless he is 
his father, a sale under a decree against one for his debt, whatever bs Us nature, 
merely pissea his property < A ktrnufun doe» not represent peisons who 
have ceased to be nieinbrT» of the tanuad ind a Court sale does not bind them, 
if they have not been made paities t> the esc uiion proceedings,^ and if in 
execution of a money decree obtained against a person who happens to he the 
kmrnavam^ the iarwad property is sold, the purchaser gets nothing ® A Hindu 
judgment debtor died lowing a widow and two sons who were mm >is Hit 
widow was placed on the lecord as his heir and no^ his sons Certain property 
of the deceased was sold m execution Ihe sale-certiftcate issued to the pur* 
chaser stated that he had purchased the right, title, and ititx rest of the Judgmefl^ 
debtor in the property In a tUit subsequently brought by the sons, it was bmd 
that they were bound by the sale The widow of the deceased ludgmeofi-debtmi' 
who, as natmral guardian of the minor sons, was In possessicA of thepropeyty? 
wae upon the record, and it was the interest of the juogitient-dett^r ana net that 
of the u idow that was intended to be sold ^ 

Widow representative —If the d ciee is for deb s incurred in her life* 
a purclnsei under a mune\ decree only get'» her liie interest ^ If the decree 
(Ted ires a ch II go on the ebtite audit is jus ihcd by legal necessuyv the pur- 
cb iser gets the estate, unless the uidiw do.s not piopeiiy defend the suit 
oi being only possessed of a limited iiUeiett in the estate, such as maintenmce, 
she could not pus ibly repie^eiit it If a Hindu widow acting as manager of 
the family sells piopcity to pay off ftiuily debts, the s de is binding on her 
minor sons 

Mahomed in Z^^v-Wherea widow died le i\ mg a son and a daughter and 
was sued *Sis represented bv her minor son repiesented by his guardiin” for 
debt, and tt the site the widov’b inteiest was sold hcld^ it passed the intere»t 
of the daughter and she could not iciovci het shiie, unless she could show chat 
the debt was not due ^ 

A Mahomed in ofli e tJ which ue attichcd substantially the conduct of 
religious worship ind the p if jim inre of ichgio dut es, is not legally saleable, 
any custom to the coniniy notwithstanding ' * 

' llamkishoie i KdlykanU (18Hl)0Calr 479 

* Dubcnlro Naiain v Chuiidjrualli Fliy, (1873) 20 W R , 30 

* Dirasamii Atiiatrs, (l8S4)7Mid Jib, Ahilik Roy v Rubbi Roy, (1883) 11 

(''ale, 203 , Han Prtiii|i i;« Hakamchuid (18S6) 10 Bo n , 383; Lakshmen v 
Kashmalh, (18S7) 11 Bom, 700, sen also Aimugam v dabapathi, (1889) 6 
Mad., 12, bubiamamyayyan e bubraroauiyasyan, (1882) 5 Mad, 

Saudur i^al t Yakub All, (1884) 6 All , 3b2 

* Kunhappa v Rhndevi, (1805) 18 Mad , 451 

* Blayachanidalhil v Kaiiatunikora (1SS2) 5 Mad , 201 

« Achut V Maiijuiiath (lN97) 2t Bom , 5)0, and see Janki Dai v Mahadob, 
(1804) 18 Bom 147 

^ Banun Dooboy u Bti] Bhookun Lall, (1874 5) L R, 2 I A 275,(1875)24 
W R , 306 , RamaiMiiii v Selluttammal, (1882) 4 Mad , 375 

** Bistobehaii Sahoy v I i piath Prasad, (1871) 7 B L R , 213. 

* Biainmryce Dansoo w Kimto Mohun, (1877) 2 Calc , 222 

Rimaaami Chotti i bd ukai, (1874 5) 8 Mad H C 186 , and aeo Bai Jamna 
Bkaiahankur, (L802) lb Bum 2i) But aeu tiio oisea agtlnst this view, lefer- 
rod to in *' Lf*gal RepteseiitAtix e ” under act 52 
I' buQoaram Mnarji t Kil das KuImiiji, tl804) 18 Bom , 631. 

Khursbet Bibi v Kes>, (1888) 12 Bini, 101, Koseeruii v Amearooddocin, 
(1875) 24 W H 3 and oompaie Aiaamathem v Lutohmeeput, (|870j 4Calo., 
142. bee also the note under aeo. 52 

Sarkum Abu v. Rahaman Bukah, (1807) 24 Calo , 83. 
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Begistrar^fl sale.— In Kishory Mohan Rai v. KaH Ckofun GhosOf^ 
compensation for a deficiency in the quantity of land sold was allowed out of the 
purchase-money of property sold at a High Court Registiar’s sale, although 
the purchaser had obtained an order for the confirmation of the sale. 

Land ReTenue^ale.— The general rule that a Government sale for aitean 
of revenue gives a title against all the world is subject to the exception that if jt is 
caused by the default of a mortgagee, it does not take away the mortgagor’s right 
to redeem the mortgage to recover the land.* 

Second appeal. — A second appeal lies to the High Court against an order 
passed by a Judge refusing to confirm a sale on the ground that there was no 
subsisting decree at the date when the confirmation of sale was applied for, and 
the question raised being one coming under s. 47.* 

66. (1) No suit shall be maintained against any person 

Balt pnrehM- claiming title under* a purchase certified 
ernofe ni.iDtainabie on Ijy the Court in such manner BB may be 
Sring on™ boEalf *c5 prescribed on the ground that the purchase 
plaintiff. made on behalf of the plaintiff or on 

behalf of some one through whom the plaintiff claims. 

( 2 ) Nothing in this section shall bar a suit to obtain a 
declaration that the name of any purchaser certified as 
aforesaid was inserted in the certificate fraudulently or 
without the consent of the real purchaser, or interfere with 
the right of a third person to proceed against that property, 
though ostensibly sold to the certified purchaser, on the 
ground that it is liable to satisfy a claim of such third 
person against the real owner. 

Act XIV of 1882, s. 317. This section applies to H. C. 

Suit against purchaser. —The provisions of s. 317 of Act XIV of 
1882, are subject to no limitation other than such as is contained in the section 
itself, that the suit, the maintenance of which is prohibited by that 
section should be (i) brought against a certified purchaser and (2) based upon the 
ground that the purchase was made un behalf of a person other than the certified 
purchaser. The question of who the plaintiff may be is not material.^ A person 
taking an assignment from a certified purchaser at a Court sale is not entitled 
under s. 317 (old Code) to object to the maintainability of a suit to recover the 
land purchased on the ground that the purchase was made benatnu^ A suit is not 
taken out of the section by reason of ihe beneficial purchaser being in possession 
and claiming only a declaration of title. ° 

Oertified purohaser.—The representative of a purchaser is included.^ 
The purchase must be certified by the Court, and ' presumably it must be, at a 
sale held under the Code.’’ 


' Kishoryinohun Rai v. Kaliohutu Ohose, (1896) 1 Gala. W. N., 100. Bat see 
AdiniiiiHii'ator'Uenoral v. Agliore Nath, (1902) 20 Calo,, 420 ; (1900) 4 Calo. 
W, N. .W4. 

* Kalappa t>. Shivaya, (1896)20 Bom., 492. 

* Doya Moyi r, Sarat Chiinder, (1898) 25 Oalo., 175 ; (1897) 1 Calo. W. N., 656. 

* Kiahan Lil v. Gururuddbwaja, (1899) 21 All., 238 ; Ram Naroio v. Mohanian, 

(1904) 20 All., 82. 

* Theyyaevelan v. Kochan, (1898)21 Mad., 7. 

* Bishan Dial v, GhaEiuddin, (1901) 23 All., 175 ; and aeo, Darga v. Bhagwan Daa, 

(1901) 23 All., 34. and Khuda Bakih v. Axis AUm, (1905) 27 All., 104. 

' Hari v. Ram Chandra, (1907) 81 Bom., 6l ; (1906) 8 Bom. L. R., 673. 

* Foxal Rahman v. Imam Ali. (1887) 14 Calo,. 583. 
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words of the section indicate that the purchaie most have Iwetth ii^tiiOlly 
Mrtmed, but in an old case,^ it was decided that the party to whom the 
has directed a certificate ta4»e grranted is entitled to be regarded as the dertilM 
purchaser. And where a purchaser who had not obtained a certificate was aued» 
and afterwards applied tor and obtained a certificate^, he waa . held .to4be a 
certified purchaser Under the corresponding section of Act XIV of 1^2 ;* a certi* 
ficate may issue after more than three years from the confirmation of purchase;* 
and it should not be rejected if tendered during the hearing of a suit on this ac» 
count.* This section is no bar to a suit ’against any person claiming through or 
under the certified purchaser, such as his heir or mortgagee.* 

Ohjeot of the Beotion.— The section ought to be construed strictly and 
literally ;* it refers only to suits between the henamiiiar and the beneficial 
owner^ and where the beneficial owner sues the certified benamidar for 
possession.* It does not apply to suits brought by the certified purchaser 
against a party in possession and if the certified purchaser is a binamiaar^ or an 
agent, ana the real purchaser obtains possession of the property honestly, the^ 
former cannot dispossess the latter.* Also where the plaintift is a purchaser at 
a sale for arrears of revenue, the defendant is not debarred from raising the i^ea 
that the purchase was made htnatni for him. At a sale in execution of a 
decree, the plaintiff purchased certain property in the name of the defendant 
and continued, in undisturbed possession for eight years. He then sued the 
defendant for a declaration of his right and for an injunction restraining him 
from interfering with It. Hetd^ that the suit was maintainable.'^ Where one 
joint decree-holder has purchased, this section will not bar a suit by the other 
for a declaration that the purchase was joint.'* 

This section was designed to prevent disputes between the purchaser at an 
execution sale and a person claiming that the certified purchaser had purchased 
benami for him. Even though the claimant has had previous possession.'* 
Hut where the certified purchaser admits that he purchased for another, there 
is no reason why that person should not set up his title upon the purchase 
against a person not the certified purchaser, or claiming through him.'* In a 
suit to recover possession of property purchased by plaintifTs benamidar brought 


^ Bunda Ali v, Ameerun, (1876) 25 W, R., 403. 

• Aldwell e. llahi Bakhah, (1883) 5 AU., 478. 

* Eylasa «. RamaHami, (1882) 4 Mad., 172 ; Vithal Janardan v. Yithojirav, (1882) 

6 Bom., 586 : Lakshman, (1885) 9 Bom., 472. 

* Doyidaa v. Pirjada, (1884) 8 Bom., 377. 

* Dukhada Sundari V. Srimonto Joardar, (1800) 26 Calo., 950 ; 3 Calo. W. K., 

657. Bee also Raj Chunder v. Dina Nath, (1808) 2 Calo. W. N., 435 ; Nokor 
Dhur V, Sarup Chunder Dey, (1001) 5 Calc. W. N., 341. 

• Raj Chunder v. Dina Nath, (1898) 2 Calc. W. N., 433, p. 447. 

* Bhootaimth Ghoae v, Madhub, (1864) 1 W. R., 329. 

• Khyrat Ali v. Syfoollah, (1867) 8 W. R., 130. 

• Bnhuna Kownu* v. Buhooree Lall, (1871-2) 14 Moo. I. A., 496 ; (1872) 18 W. R., 

157 ; lO B. L. R., 150 ; Karamuddin v. Niamut, (1802) 19 Calo., IM ; Lokhee 
Narain Roy v. Kalvpuddo, (1874-5) L. R., 2 1. A., 154 ; (1875) 23 W. R., 358 ; 
Muthoora Nath v. Raiokouiul Dqf»ee, (1875) 24 W. R., 278 ; and the defendant 
may plead that he himself is the real purchaser and that the plaintiff is his 
benamidar. See Ghaziuddin v, Bisheu Dial, (1005) 27 All., 443 ; (1005) A. W. 
N., 39 ; contra Jokhee Lall v, Huns Kooor, (1868) 10 W. R., 167 ; Jan 
Mi^ammad v, llahi Baksh, (1876) 1 All , 200. 

Subbarayar v, Asirvatha, (1807) 20 Mad. 494 ; Brijo Beharee v. Wajed Hosaein 
(1870) 14 W. R., 372 : Tirumalayappa v, Bwami Naikar, (1805) 18 Mad., 460. 

^ ' Sasti Churn Nundi v, Annopuroa, (1896) 23 (Dalo., 609. 

IS Aohhaibar v« Tapasi, (1907) 20 All., 557. 

Bykunt Chunder v. Khema Moyee, (1868) 0 W. R., .360. 

) «_Bboroi 9 tty Dasiee v. Oopeesoondery, (1863) Mar8hn*^428. 
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against the bmanUd^ (who admitted the claim) and the persnn in pdasenKMi 
it was held the suit was not barred nnder this section.^ And so suit wmM 
lie, if the benamidar did not wpear or Contest the clitm.* Dmendan^ acted 
imami in buying certain land at a Court tale for plaiuti(f« paid part efj he pur- 
chasMoney fiQir plaintiff, and allowed plaintiff to remain to possessimron me 
understanding that defendant was to transfer the propert^r on repayment of the 
balance of the purchase-money. Defendant efected plaintiff, who sued to recover 
the land. The suit was held to be maintainable.^ It does not affect the rights of 
members of a joint Hindu family who, by operation of law, and not by virtue of 
any private agreement or undeistanding« aie entitled to treat as part of their 
common property an acquisition, however tnade^ by a member of the family in 
his sole name, if made by the use of the himily fundb ^ 

Suifs by third d/rttfiir.— The newlsr added lines in sub-section (3) render 
clear the right of third persons to maintain suits fur publishing their claims 
against the real owner of the property sold, and to assert that the certified 
purchaser is not the beneficial owner of the property.^ 

67* The Local Oovernmetit, with the previous sauotioa 
Poww for Local of the Govemot General in Council, 

Qovornment to make mav, by Dotificatiou in the local o£Boial 

io ezeoution of doortfoa Guzette, make rules lor any local area 
for payment of money, imposing conditions in respeoc of the sale 
of any class of interests in land in execution of decrees for 
the payment of money where such interests are so uncertain 
or undetermined as, in the opinion of the Local Government, 
to make it impossible to fix their value. 

Act XIV of 1882, Sect. 327. 

RuIcb.— F or rules made under Act XIV of 1882. See Calcutta Gaset/e, 
July lOth, 1878, Part I p. 736 ; Jany. 7th, 1880, Part I, p. 3 Punjab Notification^ 
No. 3859, dated Oct 3»d, 1877. As regards Coorg, see Mysore Gazette^ June, 
14th, 1879, Part p 200. 

Payment of money , notes to section 34 ante. 


Dsligation to Collbotou or Powbe to Exboutb Dborbbs 
AGAINST ImMOVBABLB PttOPEKTT. 

68. The Local Government may, with the previous 
Power to prmoribe sanction of the Governor General in 
Council, declare, by notification in the 
oorhun dooteea. local official Gazette, that in any local 

’ Arjun Mttllick v. Farutulla, (1881) 9 C. L. R , 295. 

* Ramakrishnappa V. Adiiiarayana, (188578 Mad., 511. 

* Monappa v, Surappa, (1888) 11 Mad., 234. 

* Bodh Singh v. Ganes Chunder, (1873) 19 W. R., 856. 

* See Unoovenanted Servioe Bank v Abdul Bari, (1896) 18 All., 461 ; and oatea 

collected iu D'Kinealy's C. P. 0. 6th £d pp. 583, 684. So under Act XI v of 
1882 it was held that this provision did not preclude a suit against a person 
who claimed title through the oottifiod purchaser based on an allegation that 
the certified purchaser was not the real purchaser but only purchased benami 
for the person through whom the plaintiff claimed ; Sibta Kunwar v. Bhagoli, 
(1899)21 All., 196 ; Dukhoda Sundari v, Srimonto Joardar, (1899)26 Oalo,, 
960; scale. W. N., 667. 
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turAA the exMatioQ of decrees in oases in which lyOonidt has 
ordered any immoveable property to be sold, or the exeen- 
tion of any particular kind of such decrees, or the exeoation 
of decrees ordering the sale of any particular kind of, or 
interest In, immoveable property, shall be transferred to 
the Collector. 


Act XIV of i88a, Sect jao. 

When « decUratioa hu been made under this section the Civil Co^ eesM 
tohave jurisdiction to execute Michr decrees.^ As to the power of a Collector, 
aeo MMs to Schodttto III, Vol. tl. 

60. The iMrovisions set forth in the ThiM Sohadulii 
FroHsiens of Third shall apply to all cases in which the 
Schedule to epptv executiuu of a decree haebeen transferred 
under the last precedins; section. 

These provisions govern the Rules to be made by Local \xovernment under 
Sect 70 

70. ( 1 ) The Local Government may make rules con* 
Rules oi procedure sistent With the aforesaid provisions — 


(а) for the transmission of the deoKe from the 

Court to the Colloctor, and for regulating the 
procedure of tlie Collector and his subordinates 
in executing the same, and for ret^ransmitting 
the decree from the Collector to the Court ; 

(б) conferring upon the Collector or any gazetted 
suboidinate of the Collector all or any of the 
powers which the Court might exercise in the 
execution of the decree if the execution thereof 
had not been transferred to the Collector ; 

( 0 ) providing for orders made by the Collector or 
any gazetted eubordinate of the Collector, or 
orders made on appeal with respect to such orders 
being subject to appeal to, and revision by, 
superior revenue-authorities as nearly as may 
be as the orders made by the Court, or orders 
made on appeal with respect to such orders, 
would be BUDjeot to appeal to and revision by 
appellate or re visional Courts under this Code 
or other law for the time being in force if the 
the decree had not been transferred to the 
Collector. 


* Sukdao lUi a Shto Okokun (1888) 4 All., 888. 
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(2) A^power conferred bv rules made under sub-seotion 
jnriidiatiau of civu (f ) upon tue Collector or any gazetted 
Courta Uixed. subordinate of the Collector, or upon any 

appellate or revisional authority, shall not be exeroiseable 
by the Court or by any Court in exercise of any appellate 
or revisional jurisdiction which it has with respect to decreez 
or orders of the Court. 


Act XIV oi 1883, Sect. 330. 

Under Act XIV of 1883 it was held Uiat tie Local 6ovemment bad power 
to make rules providing appeals from Collector’s orders.^ 

OoUeotor’fl powers.— In Bombay after confirmation he cannot refuse a 
certificate nor can he set aside a sale or extend time to redeem given in the 
decree* 

Where a decree has been sent to the Collector for execution under this 
section, he holds any money which may he realised in execution of such decree 
at the. disposal of^the Civil Court by which the decree has been sent to him for 
execution and he is not competent to distribute such money in contravention of 
an order from the Civil Courts Where a decree for money has been transferred 
for execution to the Collector under this chapter, the Collector is not authorised 
under Sch. Ill, r. 3, to hear any objection by the parties interested in the property 
advertised for sale to the sale of that property, nor is it any part of the Collector’s 
duty to decide whether property has or has not been properly attached.* A 
Collector to whom a decree has been sent for execution under tnis section has 
no power to receive the decretal amount from the judgment-debtor and set aside 
the sale. The rtlles framed by the Government of Bombay under this section 
do not come in the way of the right of a party to bring a civil suit to establish 
his purchase.? When a decree has been sent to a Collector under this section, 
the Collector is the proper Court to which an application under Order XXI, r. 2 
should be made.^ 

Ancestral Property. — Where part of the property to be sold is ancestrah 
the decree should be transferred to the Collector for execution as regards the 
ancestral part only.* If a village is ancestral land, so also is an accretion 
to it.® 

Regular suit. — At a sale of ancestral property held by a Collector exe- 
cuting a decree transfer! ed to him under this section, the plaintiffs, decree- 
holders, were the auction-purchasers. On the application of the defendants, 
judgment-debtors, the sale was set aside by the Collector. Thereupon, the 
plaintiffs, decree-holders and auction-purchasers, filed a suit for a declaration 
that the auction- sale was a valid one, and that the order of the Collector setting 
it aside was ineffectual : that such a suit was maintainable.^* But s. 47 

bars a suit to set aside a sale by the Collector on the ground that the pioperty 

‘ Takddas v. Baldeo Das, (1802) 12 All., 584. 

* Lallu V. Bhavla, (1887) 11 478. 

^ Ganpatram v, laaoo, (1891) 15 Bom., 322. 80 c also Bai Amthi e. Madhav, (1801) 
15 Bom., 004. 

* TappBri Lai v. Dcokinaudan, (1894) 16 All., 1 . 

^ Onkar Singh v, Mohan Kuar, (1898) 20 All., 428. 

Mathuradas «. Pauhalal, (1896) 19 Bom., 216 ; Narayan v. Rasul Khan, (1890) 
2.3 Dorn., 5«31. 

^ Muhammad Saip v. Payag Sahu. (1894) 16 AIL, 228. 

• Ahmad Qhanskhan v. Salta Prasad (1906) 28 All., 631, (1006) A. W. N., 143. 

• Ram PraHod v. Rodha Prasad (1885) 7 AIL, 402. 

Shiam Bolmri v. Rup Kishore, (1898) 20 AU., 379. 
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was not ancostral and thereforo could not legally be sold by the Collector.^ 
When a Collector to whom a decree has been transferred for execution under 
this section received the decretal amount from a judgment-debtor and set. aside 
a .sale, which he had no authority to do, it was held that a suit wot^ lie to set 
aside his order and for a confirmation of the sale.* Similarly, a suit to' have 
the Collector’s order setting aside the sale cancelled and the sale confirmed is 
maintainable..^ Execution or a decree for the sale of ancestral property was 
transferred to the .Cpllector. The judgment-debtor then privately sold the 
property^ the purchasers paid the price to the decree-holder and the paymsot 
was ce^fied to the Civil Court. The Collector being ill ignorance of these 
proceedlggB sold the property* that the remedy of the first nurchaseri' 

was by application in execution and not by snit and that application (ay to the 
Civil Court. ^ 

Buloa.— For notifications prescribing such rules in See Bombay 

List of Locel Rules and Orders, ed. 1896, Vol. I, np. 39S-406 ; Burmah^ wik 
Burmah Rules Manual ed. 1897, pp. tto, lit ; JVpr/l msUm Prpvitictstmd 
Oudh^ see North-Western Provinces and Oudh List of Local Rules and OrdSti 
ed. 1894, pp. Ill, ti2 i Ctniral Pr&uinces^ see Central Provinces Gasette, 1904^ 
Pt. Ill, p. 218. 

71. In executing a decree transferred to the Collector 
Cuiieotor doomed to Under Section G8 the Collector and his 

be aoting judicially. subordinates shall be deemed to be acting 
judicially. 

Act XIV of 1882, sect. 320 fifth para 

The corresponding provision in Act XIV of 1882 was confined to bringing 
Collectors when acting under this chapter within the meaning of Act XVI II of 
1850 for the protection of judicial officers. It was held that Collectors acted as 
ministerial officers of the Court and subject to its revision.* But the alteration 
in this section seems to oveiride that decision. 

\ 

72. (1) Where in any local area in which no declaration 
Whor. Court may Under scction 68 is in force the property 

authorizu Cuiieutor to attacliod coiisists Oi land or of a sharo in 
stay pubho sale of land, ^^10 Collector represents to the 

Court that the public sale of the land or share is objectionable 
and that satisfaction of the decree may be made within a 
reasonable period by a temporary alienation of the land or 
share, the Court may authorize the Collector to provide for 
such satisfaction in the manner recommended by him instead 
of proceedings to a sale of the land or share. 

(2) In every such case the provisions of sections 69 to 
71 and of any rules made in pursuance thereof shall apply so 
far as they are applicable. 

Act XIV of 1882, sect. 326. This section applies to H. C. 

^ Daulat V. Jugul Kishore, (1900) 22 All , 108. 

* MatharadoB v. Panhalal, (1805) 10 Bom., 210, 

■ Mathura Das v. Jamna Prasad, (1003) 25 All., 855. 

^ Sadho Chaudhri v. Abhonandan. (1901) 20 AIL, lOh 

■ Lalltt V. Bbavla, (1887) 11 Bom., 478. 
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This section does not apply to a decreh which directs the sale oi land nr t 
shave ia land in pursuance of a contract spscifieally directing it.^ 

Oourt may authoriBO.— The Court has a discretion, and hefore passjnn; 
final ctd6i% It should hear any objections raised by the parties.* 

The only indulgence a Court can grant under this section is to allow the 
judgment-debtor a reasonable tune to satisfy the decree by temporary alienation 
or management of his share : it does not authorize a Court to allow payment by 
instalments not mentioned in the decree,* and the debtor to retain possession Of 
his land, either for self or as guardian of her minor son,* and where a Collector 
considered that the lands of a judgment-debtor should he exempted from Action- 
sale, and the judgment-debtor should be allowed to pay by instalments extending 
over twelve years, it was held that the arrangement could not be supported.^ 

Speoifio perfbrmaiioe.^No decree Can be given against the owner to sell 
land utide^ the management of the Collector.* 

ZfnviVb^zr.— As to effecC of management by Collector upon limitation, see 

Girdhar Dtut v. Marsankar^ 

DiSTRtBUTIOS OK AsSETS. 

73. (1) Whore assets aro held by a Court, and more 
„ . , , pers(*ns than ono have, before the 

Prooeeds of execution ^ ^ i i • j • 

sale tnbe lateabiy dwtn roceipt oi suoh assetH, made application 
holders 'iwjioe- Court for the execution of 

decrees for the payment of money 
passed against the same judgment-debtor and have not 
obtained satisfaction thereof, the assets, after deducting the 
costs of realization, shall be rateably distributed among 
all such persons : 

Provided as follows : — 

(a) Whore any* property is sold subject to a mortgage 
or charge, the mortgagee or incumbniiicer shall 
not bo entitled to sliare in any surplus arising 
from such sale ; 

(i) Where any property liable to be sold in execution 
of a decree is subject to a mortgage or charge, 
the Court may, with the consent of the mortgagee 
or incumbrancer, order that the property be sold 
free from the mortgage or charge, giving to the 
mortgagee or incumbrancer the same interest in 
the proceeds of the sale as he had in the property 
sold ; 

> Bhigwan Prasad w. Sheo Sahai, (1879 80) 2 AIL, 866. ~ 

■ Hiirro Prosad v. Kali Prossd, (188.^) 0 Calc , 200. 

* Sbou Poraliad v Sliiva Rain, (1870) 2 All, H. C., 69 

* Kashee Lai v. Ameer Jan, (1870) 2 All. H. C , 347. 

• Muttra Pershad e. Ram Perahad. (1874) 0 All H. C , 39 ; Haro Prosad v. Kali 

Proshad. (1883) 0 Calo., 200. 

• Seth Jaidayal e. Ram Sahae, (1890) 17 Calo,, 432. 

V Girdhar Das v. Har Sanhar, (1808) 20 All , 383. 
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(c) Where any immoyeable f>ropc^y la sold 

cution of a decree ordering its sale for the die* 
charge of an incumbrance thereon, the proceeds 
of stue shall he applied<~’ 


firat,.in defraying the expenses of the sale ; 

aeoondlrj, in discharging the amount due under 
the deitfee ; 


thirdly, in discharging the interest and principal 
monies due on subsecjuent incumbrances (if any) ; 
and, 

fourthly, rateably among the holders of decrees 
fur the payment of money against the judgment* 
debtor, who have, prior to tiie sale of the pro- 
perty, applied to the Court which passed the 
decree ordering such sale for execution of such 
deiTees, and have not obtained satisfaction thereof. 

(2) Where all or any of the assets liable to be rateably 
distributed under this section are paid to a person not entitled 
to receive the same, any person so entitled may sue such per- 
son to compel him to refund the assets. 

(3) Nothing in this section affects any right of the 
Government. 

Act XIV of 1883, sect 295 I hia se ti m applies to II C and Prov S C. C. 
See note under Section 63 

Application of the section. — in'* pat port of this section is not to alter 
or limit the lights of paities aribin^f out of I tontia^t, but simply to determine 
questions between rival dcciee holdeis st inding on the sime footing and in 
respect of whom theie is no rule for otherwise determining the inode in which 
proceeds of piopeity sold in execution shall be distiibuted^ and it was never 
intended to alter or limit rights sccuied by contract independently of the Code of 
Civil Procedure * It is but a rule of pioceduie, and a 1 egular suit lies to determine 
the equitable rights of the panics This bcction only applies where the decree- 
holders holding decrees against the juJgment*debtor have all applied to the 
same Court for exet utioii of then decrees against him / though they may not have 


^ Haaoonarra v. Jawadooiinissa, (1879) 4 Calo , 20. 

• Baj Chunder v. Hur Mohuu, (1875) 24 W H , 08. 

> Janoky Ballabh tf. Jouiruddm, (1884) 10 Calo., 578 Shahi Ram v. Shib Lall, 
(1885) 7 All., 378. 

* Gopeo Nath v Aoholia Biboc, (IKSl) 0 C. L. R., 395 ; 7 Calu., 553 ; Shumbhoo v. 

Lucky Nath, (1883) 0 Calo , 020 ; Krishna Ssnknr v Chandra Saiikar, (IMl) 5 
Bom , 108 ; Daitalraya v Rahimtulla, (1804) 18 Bom., 456 ; the(^urt of a 
Judge uf bmall Causes and that of a Subordinate Judge aie not the eameg 
though the Judge is — Him Bank v Hurst, (1881) 3 All., 710 s they are. in 
BomEay— Bhagvan Dayalji V Bnln, (1884) 8 Bom, 230; Malharl e. Narso 
Krishna, (1885) 9 Bom., 174 ; Knshna Velji v Bhan Mansaram, (1804) 18 
Bom.. 61 ; and Madras— ‘Kelli 0. Vikrishna, (1802) 15 Mad., 345; but see 
tt. Dhondtt, (1888) 12 Bom., 486. 




THE CODE OF OIVIL PROCEDURE^ 




Past It. 
8 ao. 78 . 


all attached and where some applications are pending prior to realization 
and aisets have been realized under a judicial order;^ either by sale or otherwise 
in execution and are actually in Court, or have been set off under Order XXI, 
r. 72,* although the sale may not have l^en made absolute and prior to the 
realization there were other persons taking out execution in the same Court then 
there will be no second sale under any other attachment, which attachment will 
fall to the ground.^ An order under this section does not amount to an attach- 
ment and when the property is attached by a creditor other than the applicant, 
the application, is no l^r to the judgment-debtor privately selling the property 
attached for the benefit of the attaching creditor but if a debt is attached no 
equitable assignment of it is valid against another creditor who subsequently gets 
an order under this section.^ ^ 


It is only the unsatisfied portion of the decree that ought to he taken into 
account in a question of rateable distribution, there being no reason why any 
amount should be set apart in favour of a decree-holder in proportion to any sum 
covered by his decree, which has already been realized,^* This section 
prescribes that in order to entitle a decree-holder to participate in the assets 
realised, it is necessary that he should have applied to tne Court which holds 
the assets prior to the realisation for execution of his decree and have failed to 
obtain satisfaction. A decree-holder who merely attached the propeity in 
another Court acquires neither an interest nor a right to participate in the assets 
realised by sale.*^" A Court to which a decree has been transferred for execution 
has no power to entertain an application under this section.^* When a property 
has been sold in execution of decree in a Munsiffs Court, and prior to the 
realisation of assets by sale, a decree-holder in the Subordinate Judge’s Court, 
who attached the same property before judgment, applies to the Subordinate 
Judge for execution of his decree, the only Court which has jurisdiction to 
decide questions relating to the rateable distribution of the sale-proceeds is the 
Court of the Subordinate Judge.^^ 

This section applies to the person initiating execution-proceedings equally 
with other decree-holders ; notice of the application need not be given to other 
decree-holders,^^ U applies also though the decree has been transferred 
under section 39.' ^ 


' Mcgh Lall Pooruti v. Shih Pershad, (18S1) 7 Calo., 34. 

” Tiruchittambslu v. Seahayyangar, (1S82) 4 Mad., 383 ; Vishvanath v. Viruhand, 
(1882) 0 Bow., 18. 

* Biahen Chnnder v. Miia Mohinoe, (1807) K W. R., 501. 

" Amiiid Lall v, Jullodliur Shaw, (1872) 17 W. R., 313. 

” Tapouidi v, Mathura Lall, (1880) 12 Calo., 409 ; Madden v. (Jhappani, (1888) 11 
Mad., 356. 

* Viahvanatk V. Virehaiid, (1882) 6 Bow., 10. 

V Krishnaaankar v. Chandrasankar, (1881) 5 Buiu., 198. 

0 Kaahy Nath V. Surbanand, (1886) 12 Calo., 317; see Viraraghava v. Paraau- 
rama, (18^2) 15 Mad., 372. 

* Ganga Din ti. Khushali, (1885) 7 All., 702 : Durga Charn v. Monniohiiii, (1888) 

16 Calo., 771. 

Manobarv. Ram Autar, (1903) 25 All., 431. 

Sorahji v. Govind, (1892) 16 Bom., 91. 

** Sarat Chandra Kuudu v. l)uyal Chand Seal, (1899) 8 Calc. W. N., 368. 
la Bijoy Singh v. Hukum Cliaiid, (1902) 6 Calo. W. N., ooxziii, p, ooxxiv. 
Tameshar Prasad v. Thakur Praaod, (1903) 25 All., 443. 

Bhagwan Chandra v, Chuiidra Mala, (1002) 20 Calo., 773 ; (1902i 6 Calo. 
W. N., Ixvii, 

Chunni Lal v. Jugal Kishure, (1905) 27 All., 132. 

Baijnatli v. Holloway, (1905) 1 Calo. L, J., 316. 
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Bofi^ular suit— of action. — ^The cause of action does not arise until 
the money is paid.^ An order under this section for the payment of surplus 
sale-proceeds to the assignee of a third mortgagee in execution of a first mort- 
gagee’s decree bars a suit for the surplus sale-proceeds at the instance of a 
purchaser of the equity of redemption of the mortgagor.^ 

Jurisdiction*-^^ Small Cause Court cannot try a case for refund of assets 
paid under this sectign.^ 

No res judicata. — This section enables a distribution of the sale-proceeds to 
be made according to what may seem at the time to be the rights of the parties, 
» without such distribution importing a conclusive adjudication on their rights.^ 

Limitation.— U the Court making the distribution possesses jurisdiction, the 
regular suit must be brought within one year from the ante of the order.* 

Parties, — All the parties to the distribution should be made parties to the 
suit.* 

The same Jttdgment*debtor.-~Where there is oee decthe agaitiirt A 
and another against A and B, and the decree-holders apply for execution against 

A, this section applies and the same rule applies if theie is a money-decree 
against B, P and K, and D holds a money-decree against U and for enforcement 
of a hypothecation by sale of property against P, R and S, and execution is 
taken out against B but otherwise, if a creditor bad a decree against A and 

B, and executed it by sale of the joint property, while C holds a decree against 
A alone.* A decree against A and B perbunally and another against A 
personally and B as representative fall within the section.^ ^ Where A obtained 
a decree against X, Y and Z, and B obtained a decree against X and Y only, 
heldy that the case fell under thic provision.^ ^ When the decree of one judgment- 
creditor was against a father and the decree of another was against the father 
and son, but the properties from which the assets had been realised were 

Hart V. Tara Prasanna, (1885) 11 Calc., 718. 

* Hurclwar Singh v. Bliawaiii Fursod, (1898) 2 Calc. W. N.. 429. 

^ Shahi Kaiii v. Shib Lai, (1885) 7 All., 378 ; soe also (lirish Chunder v. Doorga 
Duaa, (1880) 6 Cnlo., 494 ; It can — Harihara e. bubramanya. (1880) 9 Mad,, 
250. But Boe Mata PraHad v. (lauri, (1879) 3 All , 59, in which it has boon 
held that such a suit is oiiu of the natiiiu cognizable in a Court of bniall 
Causes. 

« ghaiiknr Sarup v. Mejo Mai, (1001) 23 All., 313 ; L. H., 28 I. A., 203 ; (1001) 
scale. W. N.. 049 (F.C.) 

» Gouri ProHud v. Ram Ratun, (1880) 13 Calc* , 159 ; boo, however, Tapoiiidi v. 
Mathura Ltd, (1880) 12 Cale., 499; not so in Madi’as— Kivarania v. Subra- 
nianya, (1888) 9 MjmI., 57 ; or in Bombay— Vihhiiu v. Achut, (1891) 15 Bom., 
4.S8 ; Shankar Sarup v. Mojo Mai, (1901) 23 All., 313 ; L. R.. 28 I. A , 203 ; 
(1901) 5 Calc*. W. N., 049 (F.C.): othorwise, if the Court has not jurisdio- 
lion— Ram Krishan e. Bhawaui, (1870) 1 All., 333, 

" Gouri Prasad v. Ham Ratan, (1880) 13 Calo., 159 ; Brujn Kaiith v. Bauee, 
(1876) 23 W. R., 434. 

' Sumbhoo Nath v. Luokhyuath, (1883) 9 Calo., 020; Grant e. Subramaniam, 
(1899) 22 Mad., 241, and see Chula Lai v. Nabibhai (1905)20 Bom., 528; 
7 Bom. L. B., 07. 

* Delhi Bank v. Unooveiiauted Korvioc Bank, (1888) 10 All., 35. 

» Delioki Nuudun v. Hart, (1886) 12 Calo., 204, overruled— Gonosh Dass «. Shiva 
Lakshman, (100.3) 7 Calo. W. N., 414 ; 30 Calo., 583 ; Chatrapat Singh v. 
Jadukul Prasad, (1893) 20 Calo., 673. But see Sarat Chnudra Kundu e. 
Doyal Chand Seal, (1899) 3 Calo. W. N., 368. 

10 Hart. V. Tara Prasanna, (1885) 11 Calo., 7 1 8, p. 728. See also Ninihaji Tulsiram 
V. Vadia Veiikati, (1892) 16 Bum., 6K3; and Oobitid Abivji e. MohoniraJ 
Vinayak, (1901) 25 Bom., 404. And see Gutti Lai v. Bir Bahadur Sahai, 
(1906) 27 All., 158. 

Gonesh Dos «. Shiva Lakaktnan, (1003) 7 Calo. W. N., 414 ; 80 Calo., 583, See 
Bilhd Da* v. Hand Kishote, (1901) 28 All., 106. 
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ancestral properties of the famityi of which the father and son were undivided 
members, htlH^ that the decrees were against the same Judgment-debtor ^ 

Deoreee for payment of money.— tSee section 34 ante)* A decree for 
mesne profits is a money-decree.^ Every decree by virtue of which money is 
payable is to that extent a decree for money, even though other relief may be 
granted by the decree.^ A decree against A and B, which so far* as B is con- 
cerned, is a decree to enforce a hypothecation by sale of their property but dots 
not direct the sale of specific property of A, is as regards him a money-decree.* 
A judgment under s. 86 of the Insolvent Act is a money-decree.* Where a 
mortgagee obtains a decree declaring that the debt may be realised by sale of the 
mortgaged property, he may waive his lien and proceed under this section ;* 
and he is not compelled to proceed first against the mortgaged property.^ In 
Madras it has been held that a decree directing the sale of mortgaged properties 
in default of payment of money is a decree for money.* 

Good flsith. — The Court should exclude persons not bona-fide decree- 
holders.* After an order has been made under this section any decree-holder 
may sue, before distribution, for a declaratton that another decree is collusive.'* 

Assets held by a Court,-- These words have been substituted for “ realized in 
execution,*’ a phrase which evoked a number of judicial decisions." They mean 
presumably assets availalde for distribution and would not cover a deposit by a 
purchaser under Ordei XXI, r. 83,'* nor money paid into Court after attachment 
but before sale, on ‘account of one of the judgment-creditors,'® or their represent- 
atives nor money paid by a judgment-creditors under arrest;'* nor sums 
realised at a private sale by trustees, though sanctioned by the Couit.'* A debt 
attached under Order XXI, r. 46 and paid into the hands of the Sheriff is within this 

‘ Ramatiathaij Ghettiar v. Subramania Sastrial, (1003) 26 Mad., 179. 

* Viraraghava V. Varada, (18H'2) 5 Mad., 123. 

* Hart V. Tara Praaaniia, (1885) 11 Calr , 718 ; but nee Fazil Howaldar v, 

Krishnabundhu Uiiy. (18081 25 Calc , .'>80 ; 2 Calc. W. N , 118, in which it 
waa ruled that a decree which directs the realis.ition of the decretal amount 
from the h>potheua(od property, and, if insufficient, makes the defendant 
remain personally liable ih a moil gage decree and not a decree for the pay- 
ment of money. See also Kaituk Nath v Jiigguinaili Ham, (lOOOj 27 Calo , 
28.1 ; and Jadunath v .Jagamoiiaii Das, (1003) 2.1 All., 541. 

* Delhi Rank V. Uiicoveiiaiiled Seiviee Biiik, (1SK8) 10 All., 35; and see Gur 

Sahai v Ham Dial, (1875) 7 All. 11. C., 91 ; Jagat Narain v. Dhundhey, (18831 
5 All , 506. 

B Bhigawandas, in re, (1884) 8 Bom , 511. 

* Fakcor Buknh v. Chuttuidharee, (I870i 14 W. H., 209; Radha Kant w. 

Sadafut, (1S74) 21 W. K., 86. 

^ Hart e. Tara Pi isanns, (188.5) 11 (Hale., 718 ; Kaloe Prasad v, Kaye Kinhoree, 
(1873) low R , 281. But see Delhi Bank v. Unoovenanted Service Bank, 
(1888) 10 All.. 35. 

" Vaidhiiudasamy v Somasundram, (1905) 28 Mad., 473. 

” Sander Daas in re, (1885) 11 Calo., 42 ; Chbagaulal v. Fazarali, (1880) 13 Qotn., 
154. 

>0 Trailakya v, Pulin, (1006) 3 Calo. L. J., 385. 

Manilal v, Nanabhai, (1904) 28 Boni., 264 ; Fink v. Bahadur Singh, (1809) 26 
Calo., 772 ; 4 Calo. W. N., 27, 

Hafez Mahomed v. Damodar, (1801) 18 Calo., 242. 

^ * Gupal Dai v. Chunni, (1886) 8 All., 67. 

Sew Hiix V. Shib Chiiridei’, (1880) 13 Calc., 22o. 

Parshotum Does r. Mahanant Surajbharti, (1882) 6 Bom., 588. 

Prusontioraoyi Dassi e. Sreenath Roy, (1804) 21 Calo., 800. Approved in, 
Vibudhapriya v. Yusuf Sahib, (1005) 28 Mad , 360; and compare Westioott v. 
Bevau, (1891) 1 Q. B., 774. 
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•eetiop and lo are sum* jiaid into' Court as purchase-moiMy before qondraiaff 
tionof tale.* 


Interest.— Rent taken in lieu of interest by a mortgagee is not within the 
section.* 


Attaohment before judgment.— Creates f;o charge, so that if another 
decree is passed before the party attaching obtains his decree this section applies } 
and a sale prior to decree (as oi perish.'ihk goods) gives no preferential right to the 
attarhin(( party.* Otder XXXVI II, r. 12 does nut cmpoMcra deciee-holder to share 
in the distribution of property he has attached. There is no necessity to re- 
Stttacb, but an application for execution is imperative.* After attachment of a debt 
before ju 4 gment, the debtor gave an equitable assignment of it subject to the 
attachment : this assignment was not good .igainst other creditors who 

applied for eKeOMiion under this section before the date of payment to the Sheriff 
of the debt.* Insolvency after attachment has no effect.^ 

Before the Beeeipts of such Assets . — Creditors who bad applied for execution 
prior to the realization of rents by the Reoiever were alone held entitled to parti- 
cipate and not those who had subsequently obtained attachments.* 

Rateably. — All will share equally in the surplus after deducting the costs of 
realization ; there is no priority, except perhaps in the case of Crown debts 
or of rent realised by the sale of the house or building fur which it was 
due.^* A judgment -creditor has no priority over the Official Assignee in respect 
of property attached by him previous to the passing of the vesting oider.^^ 

The Official Assignee may apply to the Court which has passed an order 
under this section to have that order restricted to the period previous to the date 
of the vesting order.^- 

The holder of a decree for unascertained mesne profits who has applied for 
execution is entitled to a share.^* The plaintiff and defendant obtained mort- 
gage decrees against the same property and in respect of any unrealized balance 
against the mortgage. The defendant attached and brought to birle ihe other 
property of the judgment-debtor. The plaintiff brought to sale the mortgaged 
premises, which did not realize the amount of his debt. He then applied for 
rateable distribution with the defendant. This being refused, he sued to recover 
’the sum which would have been payable under this section ; /teietf that the 
plaintifTs decree was a decree fur money and he was enliilud to recover.^* If 


* Surabji v. Guviiid, (18!}2) lU lioiu., 91. 

> Vishvauatk v. Vir Chaiid, 11882) 6 Horn.. 10 ; enmparu, Binhen Ohundor v. 

Miinmohinee, (1807) 8 W. U , dUl. 

^ .Sivarania v. Subramanya, (1880) 9 Bind., 57. 

* Sowdut V. Sree Canto Maity, (1900) 3.1 Calc., G30 ; 10 Calc. W. N., 034. 

^ Pollonji V, Jordan, (11188) 12 Bom., 400. 

* Sorabji v. Covind, (1802) iO Bom., 91. 

' Viraraghava v. Parasuiama, (1802) 15 Mad., 372. 

" Fiuk 9. Moharaj Bahadur, (1899) 26 Calc., 772 ; 4 Calc. W. N., 27. 

* Soorotary of State v. Bnniliay Lauding Co.. (1868) 5 Bom. H. C., 53. 

10 Mauiklal v, Lakha, (1880) 4 Bom., 429. See also Suobul Chiiiidor v, RuMiok 
Lall, (1888) 15 Calc., 202. 

Poaoook «• Mudaii CupAl, (1002) 6 Calc. W. N.. 577, ovorruliug Miller e, 
Lakhimoni, (1001) 5 Calc. W. M., 701. 

Howatson v. Darant (1000) 27 Calo., 351 ; 4 Calc. W. N„ 6^). 

Viraraghava v, Varada (1882) 5 Mod., 123 ; but see Binda Bibee v. Lalla, (1874) 
21 W. R., 66. 

Kommaohi Kathor V. Pakker, (1807) 20 Mad., 107; but boo Kartiok Nath v. 
Jugger Nath Ram, (lOOO) 27 Calo., 285, and Jadu 2fftth Prasad v. Jog 
Mobtt l>aa, (1003) 25 AU. 541. 
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ft mortgagee receives any money out of the surplus sale-proceeds of ft share of 
the property mortgaged to him, sold in execution of a decree on a prior 
mortgage, from some of the mortgagors^ to whom the share belonged and 
against whom the decree was obtained, he is bound to apply the money to the 
satisfaction of hjs mortgage-debt only in case he receives it by virtue of his 
security and not otherwise, although the payment might be made to him by the 
said mortgagors in satisfaction of other debts due to him ^ from them.^ A 
Mahammadan widow who has obtained a decree for dower against the other heir 
of her deceased husband is entitled to priority over the holder of a money decree 
against the heir for his personal debt, and the latter is not entitled to the* benefit 
of this section.^ 

The properties of the judgment-debtor were brought to sale at the instance 
of one judgment-creditor in two parcels. After proceeds of the first parcel had 
been brought into Court and before the proceeds of sale of the second parcel, has 
been so paid in, the petitioner (also an execution- creditor) applied under this 
section. I/eMj that he was entitled to participate in a rateable distribution in 
the proceeds of sale of both parcels. > 

Leg^al repreaentative.— The legal representative of a deceased judgment- 
debtor is eligible, if he has bought the decree against his predecessor. ^ 

Sold Bubjeot to mortgage. — The provisions of the first paragraph, 
clauses (<i) and have reference only to sales under simple money-decrees and 
declare the incompetence of a mortgagee as such to any share of the surplus- 
proceeds when the property is sold subject to his mortgage otherwise, if he 
consents to sell the property free of licn.^ And if the property be sold under a 
mortgage-decree, a prior incumbrance is not taken into account.^ This section 
refers to cases in which the property is sold subject to a mortgage and not to 
cases where property, subject to an undisclosed mortgage is sold in execution.* 
The Court^has jurisdiction to inquire into the merits of the alleged mortgage.* 

Bstoppel.— When property is sold subject to a mortgage, the mortgagee is 
not entitled to participate, and it is doubtful whether any allowance should be 
made to a purchaser who pays off a mortgage but if the decree-holder, know- 
ing of a mortgage, suppresses all mention of it in the notification, and cauies 
the property to be sold as unencumbered and receives the full value of it as if 
it were free from mortgage, the mortgagee would probably have a good action 
against him for payment and where in execution of a decree, the right, title, 
and interest of the judgment-debtor in certain property were sold by the decree- 
holder, but without notice of a mortgage held on it by him, it wai held that the 
absolute right passed as against the decree-holder to the purchaser, that neither 


• Gaiigaram v. Jaihallav Narain, (1903) 30 Calo., 053. 

B Bliola Nath «. MaghuhinlaBa, (1004) 26 All., 28 

B Ramaiiathan Cliettiar v. Subraniania Baatrial, (1003) 26 Mad., 179. 

• Mimmnhan v. Vizbai, (1889) 1.3 Bom., 171. 

• Futoh Ali V. Gregory, (1866) 0 W. R., Mis., 13. 

• Fukeer Buksli w. Ohutturdharoe, (1870) 14 W. R., 209; 12 B. L. R.. 613; 

Furmeasurue Doasee v. Nov in Chundor, (1875) 24 W. R., 305. 

^ Jagat Naram v. Dhutidhoy, (1883) 5 All., 566. 

B Joy Chundor Ghoau v. Ram Narain Poddar, (1874) 21 W. R,, 43 ; Fukeor 
Bokah V. Chuttunlharoo, (1870) 14 W. R., 209 ; 8ha Nagindaa v. Balalkore, 
6 Bom., 477 : Taponidi v. Mathura Lall, (1886) 12 Calo., 490. See also Janoky 
BuUubh V. Jphiruddin, (1884) 10 Calo., 567, in whioh no order under cl. (6) was 
made. 

• Purahotam v, Dhondu, (1882) 6 Bom., 582 : Vishnu Dikahit v. Narsingrav, 

(1882) 6 Bom., 584. 

Taponidi v. Mathura Tjall, (1886) 12 Calo., 490 

Douglas V. Collector of Benares, (1849-54) 5 Moo. 1. A., 296. 
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he nor the assignee of the decree on the mortgage-bond could realise the latter 
debt by sale of the same property, because the vendor had suppressed the fact 
of the charge and thereby induced the first purchaser to buy.*- Whbre a 
mortgagee had got separate decrees for instalments under one bond, their lord- 
ships of the Privy Council seemed to think th it the property should not be sold 
under one decree subject to the mortgage Hen of the other.® 

Inoumbranoe.;— See Miiihu Lai v. Kishen LaL^ In a suit on an instalment 
bond, plaintiff having obtained a money-decree, asked for and obtained the residue 
of the «ale-proceeds after all the judgment creditors had been fully satisfied. 
It was held that by doing so, he did not abandon his right as mortgagee.* 

Sale-prooeeds.— The Court may allow a decree-holder to take out the 
purchase-money before confirmation of sale.* 

Surplus sale-prooeeda.— When suiplus sale-proceeds are deposited in 
CooTt, the judge should pay out the money only to the part> in whose name it 
stands or his agent.* Where a holder of a Small Cause Couit decree did not 
have his decree transferred to the High Court, where certain property of the 
judgment-debtor had been sold in execution of other decrees against him, it 
was held that he was not entitled to a share in the rateable distribution.^ 

Step in aid of Qzeoution. — An application by a decree-holder to with- 
draw monies to which he is entitled under this section is a step m aid of execu- 
tion.® 

Appeal. —No appeal lay from an order under the corresponding section of 
Act XIV of i 882,« 

Refund of money paid. —See Go^aram v. fCartic Chandra^^ 


Rb8istancr to Execution. 

74. Where the Court is satisfied that the holder of a 
rmihuiuiu t» exooa- decree for the possession of immoveable 
property or that the purchaser of immove- 
able property sold in execution of a decree has been resisted 

' Doollub Siroar v. Kristo Koomur, (1860) 1*2 W. R., .S0,9 ; 3 R. L. R., 407. 

* Dosibai v. Ishvardas, (1801) Iff Bum , 222 ; L. R., 18 1. A., 22, and weo Ballam 

Das V. Amar Raj, (1800) 12 All., ff.37. 

Mitthu Lai V. Kishon Lai, (1800) 12 All., 546. 

* Bolakea v. Ghowdhry Bungaoe, (1867) 7 W. H , 300. 

* Vishvanath v. Viroliand, (1882) 6 Bom., 16 ; Jogendro Nath v. Oobind, (1886) 

12 Galo., 252. Kee, howavor, Mahomed AH v. I)amodar, (1891) 18 Oalo., 242. 

* Paddabntty Dossia, in the matter of, (1860) 12 W. R., 352. 

^ Nimbaji Tulsiram v. Vadia Venkati (1802) 16 Bom , 683 ; Andanapa v. Rhimrao 
Antiaji, (1895) 10 Bom., 543 ; and coiUra., Har Rhagat Das v. Anaudaram, (1807) 
2 Galo. W. N., 126. Fur an illustratiou of the oun verse case, i. where the 
holder uf a'Sniall Gause Court dooree did have his decree transferred for 
execution to the High Court, seo Jayiiarayau Meghraj v. Ismail Karatnali, 
(1896) 20 Bom., .377. 

” Baij Nauth v. Ghan 6hyam Dass, (1904) 8 Galo. W. N., 382. 

” Kashi Ram V. Mani Ram, (1802) 14 All., 2l0; Gogaram v. Kartio Ghunder. 
(1868)9 W. R., 514; as to revision see Tiruohittambala «. Beshayyangar, 
4 Mad., 388 ; Sew Bux v. Shib Ghunder, GB86) 18 Calc , 2^ ; in the ease of 
Venkataraman v, Mahaliogayyan, (1886) 9 Mad., ffte, the Court did 
not interfere ; otherwise, in viraraghava v. Parasurama, (1892) Iff Mad., 872, 

Gogemm «. Kartik Chandra, (1868) 9 W. R., 514. 
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or obstnicted in obtaining possession of the property by the 
judgment-debtor or sotne person on his behslf and that such 
resistance or obstruction was without any just cause, the 
Court may, «t the instance of the decree-holder or pur- 
chaser, order the judgment-debtor or such other person to 
be detained in the civil prison for a terra which may extend 
to thirty days and may further direct that the decree-holder 
or purchaser be put into possession of the property. 

Act XIV of 1882, sect, 330. This section applies to H. C. and to Prov. S. C. 
C, so far as it relates to moveable property. 
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PART III. 

INCIDENTAL PROCEEDINOS. 

G0MUI8S10M8. 

75. Subject to such conditions and limitations as may 
Foww of Court to be prescribed, the Court mf^ issue «a 

iisuo oommiMioni. COmmiBsion 

(a) to examine any person ; 

(&) to make a local investigation ; 

(c) to examine or adjust accounlR ; or 
(r/) to make a partition. 

This section merely summarises the greneral powers of the Court as detailed 
in sects. 38^ to 396 of Act XIV of 1883. The provisions of those sections are 
set out fully in the Rules undei Order XXVI, in the commentary to which the 
cases relating to this subject will be found collected 

76. (1)A commission for the examination of any 
Coinmi.8iontt.»nothor pors'on may be issued to any Court (nob 

Co”*- being a High Court) situate in a province 

other than the province in which the Court of issue is 
situate and having jurisdiction in the place in which the 
person to be examined resides. 

(2) Every Court receiving a commission for the 
examination of any person under sub-section (1) shall 
examine him or cause him to be examined pursuant thereto, 
and the commission, when it has been duly executed, shall 
be returned together with the evidence taken under it to 
the^^ourt from which it was issued, unless the order for 
issuing the commission has otherwise directed, in which 
case the commission shall be returned in terms of such 
order. 

Act XIV of 1883, lect. 386. 

This general provision in the body of the Code has been thought necessary 
to avoid any difficulty arising in the event of changes being subsequently effected 
independently hy the several High Courts. The provisions of this section re-ap* 
pear in morf msH in Order XXVI, r. 4. 

18 
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77> In lieu of issuing a commission the Court may 
. ^ issue a letter of request to examine a 

^ witness residing at any place not within 

British India. 


This Section introduces a new power following the English practice under 
R. S. O. 37, r. 6a. In England it has been held that the leiteis of request ought 
only to be issued where the evidence would be material to the case and not 
merely collateral evidence in corroboration. Letters of request will not be issued 
in England merely to obtain inspection of documents, and this section refers 
only to the^ examination of a witness outside British India, For the English 
forms and the practice generally see 0 . 37, r. 6a. Ann. Prac. (1908) 506. 

78' The provisioiis as to the execution and return of 
iwued commissions for the examination of wit- 
by foreign Conrte. Desses shall apply to commissions issued 

by— 

(o) Courts situate beyond the limits of British India 
and established or continued by the authority 
of His Majesty or of the Governor General in 
Council, or 

(b) Courts situate in any part of the British Eiri])ire 
other than British India, or 

(c) Courts of any foreign country for the time being 

in alliance with His Majesty. 

Aet XIV of 1882^ sect, jgi. This section applies to H. C. and Prov. S. C. C. 

The provisions presumably refer to the foregoing sections, but possibly it 
is intended to include rules made thereundei. • 

This section is confined to commissions for the evamination of witnesses. 
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PART IV. 


SUITS IN PARTICULAR CASES. 

Suits bt or auainst thk Gotermmbnt or Public OFricuis 

Uf THBIR OFFICIAL CAPACITY. 

79. (1) Suits by or against the Govern- . 
Oovemiamt.*"^ igamst sliall be instituted by or against the 

Secretary of State for India in Council. 

{2) Nothing in this section shall be deemed to limit 
or otherwise affect any information exhibited by 
the Advocate General in exercise of the power 
ai Ouo. Ill, dechu-ed by section III of the East India Com- 

0. 163. paiiy Act, 1818. 

Act XIV of 1882, Sect 416. 

This section applies to H. C. and Prov. S. C. C. 

Notice.— See section 80. 

Form of suit. —An action cannot be maintained against *The Secretary 
of State.” It muait be brought against 'The Secretary of State for India in 
Council”. 1 This error may he waived directly. Thus, where A was sued as 
“Agent to the (Governor-General on the part of Government,” and defended the 
suit on behalf of Government through the CGovernnient pleader, it was held to be 
substantially a suit against ('Government.^ 

The Secretary of State must be sued where the cause of action has arisen.* 
He cannot claim the benefit of Act XVI II of 1850, protecting judicial officers.* 
The Governnient of India is not a corporation.* 

Amendment , — Where a suit was wrongly brought against a Magistrate, the 
Bombay High Court in regular appeal allowed the name of the Magistrate to be 
struck out and that of “The Secretary of State for India in Council” to be 
inserted.* 


' P. ft. 0. S. N. Co. V. Secretary of Slate, Bourke, 100 : (1808) 0 Bom. H. 0., 
App., t : Nobin Chnnder Dey v, Seoretary of State, (1870) 1 Calo., II, p. 14 ; 
(1870) 24 W. R., 309 ; 21 & 22 Vio., oap. 100, s. 00. 

^ Roopau Tewaroe v, Buoklo, (1808) 10 W. R.. 142, and see also Municipal Com- 
mittee of Muradsbad v, (jliatri, (1870) 1 All., 209. 

” Subbaraya Mudali v. Governnient and Cuiiliffe, (1802-8) 1 Mad. H. 0., 280 1 
Rundle v. Sooretary of State, (1802) 1 Hyde, 37. See also Heareay «. 
Secretary of State, (1874) 0 All. H. C., 47 ; Duya Narain v. Secretary of State, 
(1887) 14 Calc., 200. 

* Vijaya v. Secretary of State, (1884) 7 Mad., 400. 

■ Doya Niirain v. Seoretary of State, (1887) 14 Calc., 200. 

* Nilkaiithapa Malkapa «. Magistrate of Sholapur, (1882) 0 Bom., 070 i BaUram 

e. Magistrate of Igatpuri, (1882) 0 Bom., 873 ; oompare Ohnni Lall v. Ram 
Kishen, (1888) 16 (Stic., 480. Bee “Phaotiob,” p. 278 Wra, 
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Suit will not lie.— No action will lie aftainst the Government for poiieas- 
Ion of immoveable property without proof of title;^ or on account of iti traniac* 
tton with Foreign States ;* or on account of any act ihne or ^ contract entered 
into in the exercise of powers usually called SovereiaOi that is, powers which 
cannot be lawfully exercised, except by a Sovereign or private individual dele* 
gated by a Sovereign to exercise them,* such as assuming, the Government of a 
country, and resuming a ja^heer or confiscating the territories of a king,* 
or for seizing the property of a native in a recently conquered country ;* ^ or on 
account of any act done by officers and soldiers carrying on hostilities ; or 
for the acts of any naval officers in seizing, as prize, property of a subject under 
the supposition that it was property of an enemy ; or for any act done by 
a military or naval officer, or by any soldier or sailor, whilst engaged in military 
or naval duty ; or for the acts of its officers or servants in the exercise of 
judicial functions or for the act of officers appointed to impose and collect 
excise duties.* 

A suit will iTot lie against the President of a District Board for money 
alleged to have been wiongly collected by the Collector, merely because it baa 
eventtally been made over to the District Board.* 

Suit will lie. — The Secretary of State has been held liable for the acts of 
officers in connection with settlements the illegal levy of import duties by 
a Collector of Customs and the sale of waste lands.^* The Secretary of State 
is liable for the acts dune by public servants in the conduct of undertakings 
which might be carried on by pit vate individuals without haying any sovereign 
powers delegated to them,^* when acting in discharge of their duty, within the 
limits of their authority ; or if they exceed that authority, when the Government, 
in fact or in law, directly or by implication, has ratified the excess.^* So, where 
Goveinment coolies let fall an iron funnel, which they were carrying from the 
Kidderpore dockyard to a steamer in the river, and the noise of its fall startled 
a horse, and he rushed over it and injured himself, the Secretary of State was 
held liable * and so he is liable for negligence in the carriage of goods by the 
Government Bullock Tiam and so also he can be sued if the Government 
professing to be acting undei municipal law, wrongfully removes a municipal 

' S. 0, Act 1, 1877. 

* Secretary of State v. Kainauhee BoyoSahabA, (18r)7-0O) 7 Mon. I.A., 470 ; (1865) 

4 W. U., P, C., 42 ; Duss v. Secretary of State, L. R., 19 £q., 509. 

” P. A O S.X. Co., V. Secretary of Slate, Bourku, 100 , (1867) 4 Bum. H. G. App !• 

* East India Company v. Syed Ally, (1857-60) 7 Moo. I. A., 5.55 : Bhagwan Singh 

V. Secretary of Slate (1874-.'>) 1^. H. 2 I. A., 58. 

» Saligram v. Secretary of State (1875-4) 12 B. L. R.. 167 ; (1872) 18 W. R„ 

380 ; L. K., I. A. Sup. Vol., 119, 

* Klphinstoiiu v. Bedreecliand, 1 Knapp 310. 

^ Heg. XI, 1822, P. A O. S. N. Co, v. Secretary of State, (1807-8) 5 Bom., H. 0. 

App., 1. Buurkc, 100. 

« Nubiu Chundor Doy v Secretary of Stito, (1876) 1 Calc., 11 ; (1875) 24 W. R., 

3U0 ; but sec Secretary of State v, Hari'Bhanji, (1882) 5 Mad., 273 ; Vijaya v. 

Secretary of Slate, (1884) 7 Mad., 466, pp. 472, 478. 

* Haris Chandra Devu v President, District Board, Gaiijani, (1001) 24 Mad*f 

Il4. 

Znhuruddin v. Collector of Goruckpore, (1809-70) 4 B. L. R., (P. C.), 36. 

Hari Bhanji v. Secretary of State, (1882) 4 Mad., 344. 

* * Randle v, Secretary of State, (1802) 1 Hyde, 37. 

P. A 0 Go., V. Secretary of State, Bouike, 107 ; (1867-8) 5 Bom. H. C., App. 1. 

Collector of Masulipatam v. Gavaly Veiioaba, (1859-61) 8 Moo. I. A., 500 ; 2 

W. R., P. C., 61 ; Secretary of Stato v. Shoo Singh, (1880) 2 All., 756, 

P. A 0. Co. V, Secretory of State, Bourke, 167; (1867-8) 5 Boro. H. Oh 

App , 1, 4 

Post Master of Baroilly v Earle, (1871) 3 AIL H. C., 105. 
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commiasioner.* ^ But where an cfiiccr in the Public Works dcpartcnent^ntered 
into a contract in excess of his authoiity, it \i as he'd that Goveinment was not 
bound by it.* 


Not ra act of Bta to.— -Lards weie held as jtigkier under the Soveretf^n 
of an independenl State j and on the conquest of -the territory by the Enst India 
Company the jaghterdar^ remaired in the same position towards the Company ; 
htld^ the seizure of the tenuie, and the arms and stores pertainincf to it after the 
death of the jagkttrdetrs^ was not an act of State. Their lordships of the Privy 
Council said The act of Government in this case was not the seizure by 
arbitrary power of territories, which up to that time had belonged lo another 
Sovereign State ; it was the resumption of lands previously held from the 
Government under a paiticular tenure ipon the alleged determination of that 
tenure. The | ossession w.ns taken undr r colour of a legal ti le ; that title being the 
undoubted right of the sovereign power to resume and letam or assess to the 
public revenue all lands within its territories upon the determination of the tenure 
under which they may have been excepticmally held rent-free. If, by means of 
the continuance of the tenuie, or from other cause, a right be claimed in deroga- 
tion of this title of the Goveinment, that claim, like any other arising between 
the Government and its subjects, wt uld pHmn facie be cognizable by the 
Municipal Courts of liidia”^ 


Government confiscated the property belonging to certain rebeh, and put it 
up for auction-sale to the highest bidder without re*-erving any right to object to 
the purchaser. The (lovernment refused to perfect the sale, and, in a suit for 
specific performai.ee, raised the defence that it was an act of State. Their lord- 
ships of the Privy Council said : — ^*It has been said that this suit could not be 
instituted by the respendent, m ns much as what was done was an act of State 
which could not he railed in question. The me.ining, as their lordships under- 
stand it of an act of State is something which pertains to the functions of Govern- 
ment. Suppose, for instance, any question has arisen with regard to the pro* 
priety of confiscating the rebel’s property, that would have been an act of State. 
Probably the determination of the (Government to sell that con$scated property 
might also be tieatetl as an act of State ; but in the sale the Government was exact- 
ly in the situation of an individual selling his property by auction, and when the 
property was knocked down, .the t elation of vendor and vendee existed between 
the Government and the highest bidder.”^ And where the Enst India Company 
when called upon to account for the property of a deceased State prisoner. < 
answered that tney had de^ilt wiih it as sovrieigns, their answer was set aside.^ 
And the distinction is that Cioieinment is liable for acts piofessed to be done 
under a municipal law; but not foi acts done in the exercise of its sovereign 
power, which arc not pictfc^scdly jusiificd by mui.icipal law.® A^uitwilllie 
against Government to set aside a setilcment and obtain possessii n and in such 
Government should be a paity to declare that ceitain lands are nut liable 


* Vijaya v. Secretary of State, (1884; 7 Mad., 460. 

* Beer Kiahore v, Ooverrimont of pengal, (1872) 17 W. R., 497. 

» Forester V. Secretary of State, (1373-4) 12 B. L. R., 120; (1872) 18 W. R., P, 
C. M9; L. K., 1. A., Sap. Vol , 10; see also the case ut Viziaramarasu v. 
Secretary of State, (1882) 6 Mad., 01 ; Hari v. Ajmudin, (1887) 11 Bom., 235. 

* Shoo Lall Bohra v. Mahomed, (1870) 13 W. R , (P. G.)., 4. Compare thieoase 

with Nobin Chuiider Dey v. Seoretary of State, (1876) 1 Calo., ll., (1878) 24 
W. R., 309; there ia some diffioolty in reconciling them, and the High Gonrt of 
Madras hai declined to follow the latter— Seoretary of State v, Hori Bhanjt, 
(1882)5 Mod., ^3. See also Kishen Chaiid v. Secretary of State, (1881) 3 
All., 820. 

* Essadah Bye v. East India Company, (1850) 1 Tay. and Bell, 200. 

* Secretary of State v, Hari Bhaoji, (1882) 5 Mad., 273 ; see also Walker 

Baird, App. Oas , (1802), 401. 

’ Mahomed Isrtil 9 . Wise, (1874) 21 W. R., .327 ; Krisbno Loll v. Bhyrub 
Oluusder, (1374) 22 W. R , 52 ; but see Krichna Chandra Hatieh Chandra, 
vinySUL. R.,62i. 
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to asilbsment because they are included^ in a permanently Settled estate;^ 
to contest an order to pay revenue at an increased rate ;* tor specify perfor- 
mance of a contract of sale for damages on account of wrongful dismissal of a 
servant or other breach of contract but' not for damages arising from a 
Magistrate taking up a public ferry,* nor for a pension— Act XX 11^ 1871, s. 4. 
The action taken by the revenue authorities under Act IX of 1847 is final, and 
cannot be questioned ; but that does not debar a proprietor from brineing be- 
fore a Civil Court his right to hold the property at any settlement tnat may 
be made.^ And a suit to declare that land assessed forms part of a permanent- 
ly settled estate will lie.* 

Praotioe.— To question an act of State directly or indirectly, the contention 
should be raised in a suit to which the Government has been made a party.* 
Where the lands, the subject of the suit, are stated to be chowkidaree or 
walce^ Government should be made a party. So, in a suit to recover posses- 
sion of a which had been leased to defendant ; held^ Government a necessary 
party. 

80. No suit shall be instituted against the Secretary 
of State for India in Council, or against 
° a public officer in respect of any act pur- 

porting to .be done by such public officer in his official capa- 
city, until the expiration of two months next after notice in 
writing has been, in the case of the Secretary of State in 
Council, delivered to, or left at the office of, a Secretary to 
the Local Government or the Collector of the district, and, 
in the case of a public officer, delivered to him or left at his 
office, stating the cause of action, the name, description and 
place of residence of the plaintiff and the relief which he 
claims ; and the plaint shall contain a statement that such 
notice has been so delivered or left. 

Act XIV of 1882, sect. 424 This section applies to H. C. and Prov. S. C. C. 

Suits of the class mentioned in s. 77 of the Punjab Tenancy Act (XVI of 1887) 
are exempted from the operation of this section. .See s. 94 of that Act. The 
language of this section is imperative and absolutely debars a Court from 
entertaining a suit instituted without compliance with its provisions. A Court 
cannot under such circumstances stay proceedings and allow time to the plaintiff 
to serve the requisite notice, but its only course is to reject the plaint under 


' Secretary of State v. Fahamidonnisaa^ (1800) 17 Calc., fiOO ; L. U., 17 1. 
A., 40. 

* Kebul Ram v. Government, (1866) 5 W. R., 47. 

* Rundle v. Secretary of State, (1862) 1 Hyde, .37. 

* Hughes V. Secretary of State, (1871) 7 B. L. R., 688. 

* Ross Johnson v. Secretary of State, (1864) 2 Hyde, 163. 

^ Collector of Pubna v, Romanath Tagore, (1867) 7 W, R., 101 ; B. L. R., Sup. 
Vol.. 630. 

^ Narain Chunder Chowdhary v. Tayler, (1870) 4 Calc., 103. 

* Secretary of State v Ram Ugrah, (1886) 7 All., 140, 

” Urn jad Ally V. Mohumdoe Bogum, (1886-7) U Moo, I* A., 617 ; (1868) 10 W. 
R., P. C., 25. 

Collector of Beerbhoom v, Mooktakkessee Daboab, S. D., 4th July I860. 

Gannon v, Biraonath Adhicari, (1870-80) 6 C. L. R., 164. 
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Order VII, r. ii.' But it has been said that notice may be waived .or the 
Defendant may be estopped from raising the defence at all.® 

Act done in offloial oapaoity.--- Where a Collector, thinkingf three 
Mamlatdu bad no right to give plaintiff certificates, destroyed them, it was held 
to have been done in his official capacity.® But where a minor under the Court 
of Wards was sued for a debt due by his father and the Collector was appointed 

S uardian ati liteni*: held^ notice was not necessary.^ The plaintiff sued the 
efendant, a public officer, to recover da.nages for wrongful arrest and trespass. 
Hild^ that the former Act was done by the defendant in his official capacity, that 
it was doubtful whether the latter act was so or not, but as both acts were mixed 
up in the plaint and damages claimed for both, the suit was rightly dismissed 
for want of two months’ notice, and permission to amend the plaint so as to 
restrict the suit to one for damages for the trespass only, should not be allowed 
on appeal to the High Court® In no case is a suit maintainable against the 
Secretary of State, unless the notice prescribed by s. 8o has been given.® 
Notice was held to be necessary in a suit for refund of money alleged to have 
been illegally exacted by a toll collector under Bengal Act, IX of 1871.^ 

Adding^ parties. — It has been held that this section does not prevent a 
Court adding the Secretary of State as a party to a suit,® but he is not a necess- 
ary party to a suit to set aside a revenue sale.® 

Notice when required. — A public officer is entitled to notice only in 
those cases in whirh he is sued for damages on account of some wrong inadver- 
tently committed by him in the discharge of his duty.^® Such as a suit against 
a police officer for seizure of goods during a search.^ ^ Notice is not required 
where the suit is ex-contraciu,^^ In the case of any amendment necessitated by 
alleged discovery of facts unknown to the plaintiff, the Secretary of State does 
not require a further notice of two months, and no separate notice is required 
against a public officer sued along with the Secretary of Stale, when he is not 
sued for any act done by him independently of C^overnment and no separate relief 
is asked for against 


* Baoholiu Singh r. Seorobary of State, (100.S) 2,1 All., 187. 

" Miinindra u. Secretary of Statu (1907) 5 Calo., L. J., p. 16K. 

^ Swamirayaoharyu e. t^illoptor of Dharwar, (1S9L) l.l Bom., 441. 

* Anantharaman v. Itamasunii, (1888) 11 Mad., 317. 

* Jogehdra Nath Uiy v. iVico, (1897) 24 Calo., RH4, 

^ Secretary of State v, Kajhiokhi Dobi, (1898) 25 Calc,, 239. 

' Ram Pitam v. Shoohiil (thunder, (1888) Ifi Calc., 259. 

Bal Mukooiid e. .Jiijiidhun, (188.3) 9 Calc., 271. 

” Balkishon Das v. Simpson, (1898) 25 Calo., 833 ; L, R., 25 I. A., 151 ; 2 Calo. 
W. N., 613. 

Shahunnhah Begum v, FergusBon, (1881) 7 Calo., 499 ; followed in Raghubans v. 
Phool Kumari, (1905) 32 Calo., 1130 ; Chunder Sikhur v, Obhoy Chum, (1881) 
6 Calo., K ; Joharinal n. Municipality of Ahmednagar, (1882) 6 Bom., 580; 
Sardar Singji v. Gaiipat Singji, (189(1) 14 Horn., 895; Bhau Balapa s. Nana, 
(1889) 13 Bom., 343; Annaji p. Subramanya, (1800) 13 Mad., 442; Josh! 
l^lidas V. Dakor Municipality, (1883) 7 Bom., 390; Flower v. Local Board; 
(1877) 6 C. D., 347; Municipal Committee of Moradabad v. Chatri Singh, 
(1876) 1 All., 269; Ameer Sahib v. Veiikatarama, (1893) 16 Mad., 296; 
Fiesident of the Taluk Board, Sivagauga v. Narayanan, (1803) 16 Mad., 317. 
See, however, Birj Mohan Singh v. Collector of Allahabad. (1882) 4 All., ]U2 , 
p. Ill ; Ranohhod v. Dakor Municipality, (1884) 8 Bom., 421. 

»» Bakhtwar v. Abdul, (1907) 29 All., 667 ; A. W. N., 170. 

IB Kajmal Manikohand v, Hanmant Anyaba, (1806) 20 Bom., 607 ; Maneklal v. 
&mbay Municipal Commissioner, (1895) 10 Bom., 407* 

Bm V. SeoreUry of State, (1008) 30 Oalo., 86 ; 7 OMo. W. K., 240. 
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Death of pWnHff afUr notice . — The notice to be lemd tinder ibis eectjoti 
does not enure for the benefit of the legal iDi^presentative of the person who died 
before the institution of the suit, and entitle the representative to sue without 
fresh notice.^ No notice is necessary when the remedy sought is an 
injunction,* but where under the circumstances of the case, no i nh |BCtion can 
be claimed against the Secretary of State, the mere fact pf the plainW seekioft 
hit remedy by injunction cannot di»*nse with the notice under this section.* 
When it was found' that a Police Officer did not act in good faith^ but took 
advantage of his position to commit illegal and tortious acts, maliciously and 
without cause, it was held no notice was required.^ 

Form of notioe.— A notice objecting and asking for a re-consideration of 
the order complained of is not sufficient.* 

It must state the cause, but not the form of the action ;* and the relief 
which he claims, and no other cause of action can be raised at the trial. ^ The 
section, in short, requires that the intending plaintiff should substantially inform 
the officer of the ground of complaint so as to enable him to see if there is any 
ground for the action ;* he should, therefore set forth sufficiently clearly the 
grounds of the complaint.* Lastly, the notice should give the name and place of 
abode of the party intending to sue.^* A notice is not invalid because given by 
only two out of three plaintiffs. 

A notice under this section is sufficient if it substantially fulfils its object 
in informing the parties concerned generally of the nature of the suit intended 
to be filed. 

Service. — The notice must (m the case of a public officer) be served 
personally or left at his office. The day of serving the notice and that of bring- 
ing the action must be both excluded in computing the two months.'* 

Public Offioer.— A Collector appointed to ipanagc a niinoi’s estate is a 
public officer within this section or acting as agent of the Court of Wards,'* 
80 is the Administrator-General.'* A Nazir appointed as guardian ad litem 
of a minor is nut.' ^ See cases under ** Public Officer ’’ sec. 3 ; p. 29 ante. 


Boohehu Siiigh v. Secretary of State, (1903) 25 All., 187. See also Patel 
Fanachaiid v. Ahmedabad Municipality, (1808 ) 22 Bom., 230; Ranohordss 
V. Municipal Commissioner of Bombay, (1(X)1) 25 Bom., 387. 

* Flower v. Local Board, (1877) 5 C. D , 347. 

* Hari Pandursng v. Secretary of State, (1003) 27 Bom., 424, see p. 450. 

* Muhammad Saddiq v, Paiina Lai, (1004) 26 All., 220. * 

* Abhoyanath Uusee. Kishnaghur Muniuipal Comminsioners, (1807) 7 W. H.. 02. 

^ Sabin v. De Burgh, 2 Camp., 106. 

* Ullman v. Calcutta Justices, (1871) 8 B. L. U., 265. 

■ Jones V. Bird, (1822) 5 B. A Aid., 837 ; Parbutti Churn v. Nobin Chandra 
(1883) 13 C. L. R., 195. 

* Smith & Co. V. West Derby Local Board, (1878) 3 C. P. D., 423. 

Dwarkanath (lupto v. Corporation of Calcutta, (1901) 18 Calo„ 91. See on 

this, James ti. Swift, (1825) 4 B. AC., 081; and also Bales v. Municipal 
Commissioners of Madras, (1801) 14 Mad., 380. 

Secretary of State v. Perumal Pillai, (1801) 24 Mad., 270. 

»• Jehangir Cursetji v. Secretary of State, (1903) 27 Bon^, 189. 

»» Young V. Higgon, (1840) 6 M. A W., 40. 

** Nursinggrav e. Luxurnanrav, (1876) 1 Bom , 318. 

'* Collector of Bijoor v. Munuvar, (1881)3 All., 20. 

Bholaram v, Administrator-General, (lf04) 8 Calo. W N., 913. 

Mohan Ishwar V. Hakn Rupa, (1880) 4 Bom., 638 ; Jadow Mulji v. Obhagan, 
.V . nor is a Collector— Annantharaman v. lUmsami, (1088) 

11 Mad., 817 ; and see Bhau Balapa r. Nana, (1889) 18 Bom., 848. 
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Btateneat in plaint.—Tlie portion of this tection contniniaF a •tafemaat 
that a notice hat been left or delivered in the prescribed manner may be j^ganled 
as separable from the earlier portion of the section. It is only when notice is not 
given that the suit is liable to be dismissed. The suit may be proceeded with if 
notice hat been given in the manner prescribed, and subsequently the plaint 
is amended in order to state that fact.^ 

Speoial AppeatL— Want of notice cannot be pleaded for the first time in 
special appeal * 

81> In a suit instituted against a public officer in 
Kxamption from arrest resDoct uf any act purporting to be done 
audtxmbnaisppesranoo. by hiiD in his official capacity — 

(a) the defendant shtdl not be liable to arrest nor 
his property to attachment otherwise than in 
execution of a decree, and, 

(b) where the Court is satisfied that the defendant 

cannot absent Iiiinself from his duty without 
detriment to the public service, it shall exempt 
him from appearing ni person. 

Act XIV of 1S82, Seetb. 425 and 428. This section applies to H. C. and 
Piov. S. C. C. 


This section has been inserted to afiford the same protection to the defendant 
whethev the Government underukes the defence of the suit brought against 
him under Order XXVII, r 8 or not. In cither case his person is to be exempt 
from mesne at rest and his property from mesne attachment. 

The Couit,is left full discretion to compel his attendance or otherwise 


82. ( 1 ) Where the decree in agaiiiHt the Secretary of 
„ . , state for India in Council or against a 

xauutinn o ocioc. pyblic officer ill respect of any such act 

as aforesaid, a time shall be specified in the decree within 
which it shall be satisfied and, if the decree is not satisfied 
within the time so specified, the Court shall report the case 
for the orders of the Local Government. 


( 2 ) Execution shall nut be issued on any such decree 
unless it remains unsatisfied fur the period uf three months 
computed from the date of such report. 

Act XIV of 1882, sect. 429 This section applies to H. C. and Prov. S. C. C. 

Execution shall not issue before three months and until the period men* 
tioned in the decree has expired. 


Suits by Alisnb and by or against Forbign 
AND Native Bulrrs. 


83. (1) Alien enemies residing in British India with 
„ the permission of the Governor General 

When aliens may 8UO. * A .1 j i* j* • ^ 

m Gou^il, aud alien friends, may sne 


> Bbolaram v, Adminiatrator-Oeneral, (1904) 8 C!alo. W. N., 913. 

* Unnioii^ Committee of Allahabad Vk Chatri Singhi (1876) 1 All., 269 1 
Pieeident of the Taluk Board, Biveganga e. Narayanao, (1898) I 6 Mad., 317* 
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in the Courts . of British India, as if they were subjeots of 
His Majesty. * 

*(2) No alien enemy residing in British India without 
such permission, or residing in a foreign country, shall sue 
in any of such Courts. 

Eseplanation . — Every person residing in a foreign coun- 
try the Government of which is at war with the United 
Kingdom of Great Britain and Ireland, and carrying on 
business in that country without a license in that behalf 
under the band of one of His Majesty’s Secretaries of State 
or of a Secretary to the Government of India, shall, for the 
purpose of sub-section (2) be deemed to be an alien enemy 
residing in a foreign country. 

Act XIV of 1882, srcL 430. This section apples to H. C\ and I’rov. S. C. C. 

When foreign tStatcn 84. (/) A foreign State may sue in any 
““y Court of British India : 

Provided that such State has been recognized by His 
Majesty or by the Governor General in Council : 

Provided, also, that the object of the suit is to enforce 
a private right vested in the hetid of such State or in any 
oiiicer of such State in his public capticity. 

{ 2 ) Every Court shall take judicial notice of tho fact 
that a foreign State has or has not been recognized by His 
Majesty or by the Governor General in Council. 

Act XIV of 1882, sect. 431. This section applies to H. C. and I’rov. S. C. C. 

Alien.— As to the right of an alien to enter British territory, see Musgrove 

V. Chun Teoon^.^ 

If the foreign State has been recognised, the recognition is conclusive of the 
ri|{ht to sue. A foreign State is limited to subjects stated in the text, and cannot 
sue for anything else ; infringing its prerogative right does not constitute a cause 
of action.” 

Private rights.— That is, those private rights of a State that must be 'en- 
forced through a Court of Justice as distinguished from its political right.” 

No territorial legislation can give jurisdiction which any foreign Court ought 
to recognise against absent foreigners who owe no allegiance or obedience to the 
power which so legislates. In all personal actions, the Courts of the country in 
which the defendant resides, not the Courts of the country where the cause of 
action arose, should be resorted to. Where a Far id kot Court passed 
decrees for money against a person who had been treasurer of Fariclkot, but at 
the date of suit had ceased to be such, and was resident in Jhind of which State 
he was a domiciled subject : htrM that such decrees were a nullity by inter- 
national law and could not receive eflfect in a British Indian Court.” But where 

* MuBgrove e. Chun Teeong, (1891) App 272. 

* Emperor of Austria e. Day, 2 UiiF. , 628. 

* Hajon Maniok v. Bar Singh, (18S5) 11 dale., 17. 

« Gurdyel Singh v. Raja of Faridkote, (1895) 22 dale., 222 ; L. R., 21 1. A., 171. 
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the defendant is subject of the sovereign both of the place where the judgment 
et the foreign Court is passed, and of the place where he resides at the time of 
the judgment, it cannot be treated as a nullity.^ 

PSRotioe.— Forei|fn States can only obtain relief subject to the rules^f the 
Court and pursuant to its rules of practice, and one of the conditions is tha^ like 
an individual, it will give discoveiy. Where a foreign State is plaintiff, the 
dctfendant should- apply to it to name some person from whom discoveiy 
may be sought, and if it refuses, the Court will be justified in dealing with the 
suit as if it were the ca^e of an ordinary individual in which discovery had been 
refused.* 

" 86. {!) Persons specially appointed by order of the 
PmuM «pe<ii.ny Government at the request of any 

appoint^ by Ouvern- Sovereign Prince or Ruling Chief, 
defend for Priiieon or whether 111 subordinate alliance with the 
^^*®^** British Government or otherwise, and 

whether residing “within or without British India, or at the 
request of any person competent, in tho opinion of the 
Goveriiineiit, to act on behalf of such Prince or Chief, to 
prosecute or defend any suit on hU behalf, shall be deemed 
to be the recognized agents by whom appearances, acts and 
applications under this Code may be made or done on behalf 
of such Prince or Chief. 

(j?) An appointment under this section may be made 
for the purpose of a specified suit or of several specified 
suits, or for the purpose of all such suits as it may from 
time to time be necessary to prosecute or defend on behalf 
of tho Prince or Chief. 

(3) A persfm appointed under this section may autho- 
rize or appoint persons to ?nake appearances and applications 
and do acts in any such suit or suits as if he were himself a 
party thereto. 

Act XIV of 1882, Sect 432. This section upplics to 11. C. and Prov S. C. C. 

A political agent if not specially appointed cannot sue on behalf of a Piince-*^ 

This provision will not prevent the institution of a suit by an independent 
prince in his own name, and thiough a recognized agent other than one appointed 
under this section.^ This section applies to suits filed in a Court of Revenue 
under the provisions of Act XII of i8£i. A plaint filed in a Court of Revenue on 
behalf of a Ruling Chief signed by a person not specially appointed by Govern- 
ment under this section, but who was so appointed before the period of limitation 
for such suit had expired, may be regarded a valid plaint for all purposes.® 


> Mozzim Hozeein v. Raphael Kobiuaoii, (1901) 28 Calo., 641 ; 6 Calc. W. N., 741. 

See also Christien v. Delauney, (181^) 26 Calc., 031 ;'3 Calo. W. N., 614. 

^ United StRins of Amenea e. Wagner, L. R., 2 Ch. App , 500; Republic of 
Peru V. Weguelin, (1875) L. Bi|, 20 Ecj., 140. 

3 Venkatrav v. Madhavrav, (1887) 11 Bom., 53. 

* Maharaja of Bhartpur v, Kaoheru, (1897) 10 All., 610. 

^ Mahamja of Rewah p. Swami Saran, (1908) 25 All., 635, 
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For notification made under the pouer conferred by the correifMnding le^ 
lion of Act XIV of 1883 as in Bombay, see p. 408 of (he Bombay List of LoW 
Rules and Orders, ed. 1896, Vol. I. 

8B. (1) Any such Prince or Chief, aiid any ambiftlBador 

8uit.i«ata.tPrinoeH, euvoy of a foreim State, may, with 
Cbiefa, amhMMdonand the Consent of the Govemof General ID 
Council, certified by the signature of a 
Secretary to the Governiuent of India, but not without such 
consent, be sued in any competent Court. 

(2) Such consent may be given with respect to a speoi* 
fied suit or to several specified suits, or with respect to all 
suits of any specified class or classes, and may specify, in the 
case of any suit or class of suits, the Court in which the 
Prince, Chief, ambassador or envoy may be sued ; but it shall 
not be given unless it ap})ears to the Government that the 
Prince, Chief, ambassador or envoy — 

(а) has instituted a suit in the Court against the 

person desiring to sue him, or 

(б) by himself or another trades within the local 

limits of tho jurisdiction of the Court, or 

(c) is in possession of immoveable property situate * 
within those limits and is to be sued with refer- 
ence to such property or for money charged 
thereon. 

(3) No such Prince, Chief, ambassador or envoy shall be 
arrested under this Code, and, except with the consent of 

' the Governor General in Council certified as aforesaid, no 
decree shall be executed against the property of any such 
Prince, Chief, ambassador or envoy. 

(4) The Governor General in Council may, by notifica- 
tion in the Gazette of India, authorize a Local Government 
and any Secretary to that Governmeut to exercise, with 
respect to any Prince, (]3hief, ambassador or envoy named in 
the notification, the functions assigned by the foregoing 
sub-sections to the Governor Genei:al in Council and a 
Secretary to the Government of India, respectively.* 

(5) A person may, as a tenant of immoveable property, 
sue, without such consent as is mentioned in this section, a 

^ For notification laaued under tbe powers conferred by tho oorreepondintf Motion 
of Aot XIV of 1882 in Tcepeot ox the Government 01 Ifadrae, Bengal, the North* 
Weetern Piovinces and Oudh, the Punjab, Central Provinces aud Ascam, see 
Gasetto of India, 1889, Ft. 1, p. 187, and as to tbe Go\ eminent of Bombavi 
see Oaxotte of India, 1896, Pt. I, p 322— .Note, Ltffidaiifn 




INTBimiADBR. 


Vtm T7. 


8io. tt 

t 


£ 8 & 


Prinoe, Chief, ambassador or envoy from whom* he holds or 
ahsims to hold the property. 


Act^l V of 1882, 483* This section applies to H. C. and Prov. S. C. C 

Tt appears totki —These words hive been inserted in sob-^ 

section (2) to^m^jce it clear that the decision of the Government on this point is 
final and not open to question by the Court.' 

The Rajah of Tipperah is subject to the Courts of British India in respect of 
the lands held within it ; otherwise not, except in the cases mentioned in this 
section and he may institute a suit in his own name through his recognised 
agenti* A prince who comes within the section cannot be sued qua Zemindar as 
though he were a private Derson> A suit even with leave is not maintainable 
unless the condition of sub-section 2 in fact exist. ^ 

Imuiotreable proper^* — A suit to have maintenance charged on an 
estate is not a suit for immoveable property.^ 

style ot^noe, and ^87. A Sovereign, Prince or Ruling 
Chiefs as^partiiHi Ui Chlof may suft, and shall be sued, m the 
*“***■ name of hiu State : 

Provided that in giving the consent referred to in the 
foregoing section the Governor General in Council or the 
Local Government, as the case may be, may direct that any 
such Prince or Chief shall be sued in the name of an agent 
or in any other name. 


Act XIV of 1882, see. 434. This applies to H. C. and Prov. S. C. C. 

Draoription.— The State should sue by the name by which it has been 
recognized by this country. In a monarchy, all the public rights and interests of 
the nation are vested in, and represented by, the monarch ; in a republic, they 
are the prooerty of the State. Hence, in the former case, the suit should be 
entitled **Tbe Emperor of Austria r/. A.” ; or, “ The King of Spain v. B. in 
the latter, the name of the State must be used, and the plaint should describe the 
case as The United States of America v A.”^ 


Intbuplbader. 

88. Where two or more persons claim adversely to 
Whet'S inturpiooder- 006 another the Same debt, sum of money 
suit may be loetiiuted. qj. other property, moveable or immove- 
able, from another person, who claims no interest therein 

‘ Chandra IaI «. Awad-bin Umar, (1897) 21 Bom., 361. 

* Bir Ohunder v. Ishiii Chunder, (1879) 3 0. L. R.. 417 ; see also Rajkamar 

Nobodip Chundra «. Boer Chuiidro, (1876) 26 W, R., 494. 

’ Beer Ohunder v. lahau Chunder, (1884) 19 Calo., 136 ; see also Beer Ohnnder v, 
Raj Kumar, (1883) 0 Calo , 636 ; and Maharajah of Bhart^r v. Kaoheru, 
(1897) 19 All , 610. As to the Raja of Oherraponnjee, see uajon Manick 
Bur Sing, (1886) 11 Calo., 17. The Pesai of Patadi is a ruling Chief within 
this neotion, Kambhai v. Hamatsangji, (1884) 8 Bom., 416. 

* Maharajah Radha Rishore «. GolMnda, (1995) 2 Calo. L. J., 163. 

* Maharajah of Jaipur e. Lalji, (1907) 29 All,, .379 ; A. W. N., 95. 

* Deer Chunder v, Ra] Coomar, (1883) 9 Calo., 536 ; ooinpare Mahalakshmamma v. 

Venkataratnamma, (1883) 6 Mad., 83, p. 87. 

' Uftited States of America e. Wagnor, L. R., 2 Ch. App^, 692. 
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other than for charges or costs and who is ready to pay or 
deliver it to the rightful claimant, such other person may 
institute a suit of interpleader against all the claimants ^r 
tlie purpose of obtaining a decision as ato the person to 
whom the payment or delivery shall be made, and of ob> 
taining indemnity for himself : 

Provided that where any luit is pending in which the 
rights of all parties can properly be decided, no such suit 
or interpleader shall be instituted. 

Act XIV of 1882, sect. 470. This section applies to H. C. and Prov. 
S. C. C. 

The word ^'stakeholder” has been eliminated in the re-drafting of this section 
but the effect is bimilar to the corresponding section of Act XIV of J882. The 
substitution of the words **debt, sum of money etc.” for ^‘payment m property” 
also tends to facilitate the interpretation of the section. The provisions of the 
former Code will be found detailed in Order XKXV of the first Schedule hereto. 
The following decisions of the Courts in England and India may still be 
of service : — 

A right of lien is not an interest in the property.^ 

An interpleader-suit may be instituted when two or more persons advance 
claims /jona fide if their claims refer to the same property and to the same 
extent.^ Against a person in possession/ who claims no interest himselft but is 
merely a stakeholder / so that no question can arise between him and the 
claimants / and who is ready to deliver it to the right owner, whether their 
titles have had a common origin or are independent of each other / or their 
claims have or have not a substantial foundation.** It is not necessary that the 
stakeholder should have been suecl.^ Separate claims by agents or brokers 
for commission or brokerage on the same goods would not be claims to the same 
debt^o as to fall within the words of this section, the claims being distinct^** 

In execution of a decree against H, the bailiff A seized certain goods which 
were released on C paying, under protest, the sum mentioned in the warrant. 
A paid the money into the office ; held^ C’s remedy was not V>y interpleading, 
but suing for money had and received,’ ' liut when the bailiff .seized certain 
goods belonging to the judgment-debtor hut in the possession of a pledgee, it 
was held that the pledgee was entitled to have the goods released to him by an 
interpleader suit.’^ One Sadananda Ramsarmall, a resident of Hissar, con- 

’ Attenborough v, St. K.atharino*a Dock Coiupiiiiy, (1878) 3 C. P. D.. 450. 

^ New Hamburg and Brazilian Uuilway, W. N , 1875. p. 230. 

^ Hoggart V, Cuttn, Cr. & Ph.. 107 ; (though this uasu has been disapproved of in 
India— Suoretary of State v. Mir Muhammad, (1862-3) 1 Mad. H. C., : 

Manocl v. Shanghai Bank, (1800) 14 Bom., 40H ; see alao Attenborough v. St. 
Katharine's Dock Company, (1878) .3 C. P. !>., 450. 

* Burnett «. Anderson. (1816) 1 Mer., 405. 

* Prudential Assurance Co. v. Thomas. (1807) 3 Oh. App., 74. 

* Bignold V. Audland. (1840) 11 Sim., 23. 

^ Tanner V. European Bank, L. R., 1 Kx.. 201. 

* R. A. W. India Dock Co, v. Littledale, (1848) 7 Hare. 50. 

* New Hamburg and Brazilian Railway, lY- N., 1875, p. 239. 

(Irttaiorex v. Shackle, (1805) 2 Q. B , 240. As tu interpleader in the ease of 
a stakeholder in a wager, see Shonlbred v. Roberts. <(1000) 2 (j. B., 407. 

’ * Cohen V. Mulliok, 1 Gasper, 139. 

Bhinji Oovindji v. Honohar Das, (1870) 5 B L. R, App. 31 ; 14 W. R., 303. 
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ligned 600 bus of rapeieed to one Khimji Kanji of Bombay and ddivered them 
to the plaintiffs for carriage to Bombay. Wnile the ^oods were is transiti 
Sadanaod, the consignor, ordered the plaintiffs to deliver them to hia agent. 
Ramgopal Fulchand, instead of to the consignee, and Ramgapal requested 
delivery from the plaintiffs. Before the goods could be delivered, the firm of 
Sassoon & Co., claimed them, alleging that they had been assigned to them by 
Khimji Kai\ji for valuable consideration, the plaintiffs thereupon filed an 
interpleader suit ; Jield, that the interpleader suit had been properly instituted 
by the plaintiffs so as to 'entitle them to their costs.^ Where a party in the 
position of a mere stakeholder is made a defendant in a suit, his proper course 
IS to pay the money into Court and ask that the parties really interested may be 
substituted for himself as defendants.* 

‘ Uombay k Uniuda RiUlway Co. r. Kauuon, (1894) 18 Bom., 231. 

* Amram Burtonh «, Cumniereisl Tiauiport Aisoofallon, 2 luJ. Jur., K. 8 , 118. 




TBI COOB or Q1VX& FBOCBDITBB. 


Buw ▼. 


N. 


PART V. 

SPECIAL PROCEEDINGS. 

Arbitration. 

89. (J) Save in so far as is otherwise provided by the 

. ... .. Indian Arbitration Act, 1899, or by any 

r I ra ion. Other law for the time being in force, all 

references to arbitration whether by an order in a suit or 
otherwise, and all proceedings thereunder, shall be governed 
by the provisions contained in the Second Schedule. 

(j8) The provisions of the Second Schedule shall not 
affect any arbitration pending at the commencement of this 
Code, but shall apply to any arbitration after that date 
under any agreement or reference made before the com- 
mencement of this Code. 

Act XIV of 1899, Part V. This applies to H. C. and Prov. S. C. C. 

The provisions relating to Arbitration in Art XIV of 1882 have been relegat- 
ed to the Second Schedule of this Code, and this section serves merely to give 
saoptipn to that Schedule. This measure is probably preparatory to the intro- 
duction of a new and comprehensive Aibitiation Act. Pending arbitrations are 
excepted from this section, but only those in which some step has been taken 
subsequent to the order of leference under section 3, Schedule 11 .^ 


Special Case. 

90. Where any persons agree in writing to state a 
Power to suui oaae CHse for the opinion of the Court, then 
tor opinion ot Onirt. Court shall try and determine the 

same in the manner prescribed. 

Act XIV of 1882, Chap. 38. This section applies to H. C. and Prov. 
S. C. C. 

Manner prescri'deti,^T\\at is by the Rules in the First Schedule hereto. 
Order XXXV reproiuces the provisions of Chap 38 of the former Code. 


Sun'S llELATINO TO PuBLIC MATTERS. 

91. (1) In the case of a public nuisance the Advocate 

„ General, or two or more persons having 

obtained the consent in writing of the 
Advocate .General, may institute a suit, though no special 


See Report of Rpeoial Oommitiee. 
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damage has been caused, for a declaration and idjunotion or 
for each other relief as may be appropriate to the oin^m- 
atanoes of the case. 


(2) Nothing in this section shall be deemed to limit or 
otherwise affect any right of suit which may exist indepen* 
dently of its pruvisions. 


This Section refers to H. C. but not to Prov. S. C. C 

The insertion of this new provision enables a suit to be brought for relief 
against a public nuisance irrespective of special damage. As to the Law in 
England on this subject and the right of private individuals Co abate a public 
nuisance see t Sm L. C. nth £d« 187 .^ The commonest forms of public nuisances 
are probably obstructions to highways and noxious trades ; they are to be distin- 
guished from piivate nuisances such as injuries to piivate property, obstruction 
of lights or rights of way etc ^ 


92 - (1) In the ease of any alleged breach of any 

^ express or constructive trust created for 

I* iiolio onsritios. ii* n i*jii 

public purposes of a charitable or religious 
nature, or whore the direction of the Court is deemed neces- 
sary for the administration of any such trust, the Advocate 
General, or two or more persons having an interest in the 
trust and having obtained the consent in writing of the 
Advocate General, may institute a suit, whether contentious 
or not, in the principal Civil Court of original jurisdiction 
or in any other Court empowered in that behalf by the 
Local Government within the local limits of whose jurisdic- 
tion the whole or any part of the subject-matter of the trust 
is situate to obtain a decree — 


(а) removing any trustee ; 

(б) appointing a new trustee ; 

(c) vesting any property in a trustee ; 

(r2) directing accounts and enquiries ; 

(d) declaring what proportion of the trust- property 

or of the interest therein shall be allocated to 
any particular object of the trust ; 

(/ ) authorizing the whole or any* part of the trust- 
property to be let, sold, mortgaged or exchanged ; 

( 9 ) settling a scheme ; or 

^ CMnpbell V. Lloyd, (1001) 2 Ch. 618. 

• See 3 Blaokei ones Com, 216. As fo the hahllity of a oorporation or highway 
authority for acts of ninfeasanoe as opposed to non-foasanoe, see Thompson, v, 
Brighton, (1894) I Q. B., S32, and cases there cited; Whyler v. Bingham, 
(1901) L K. B. 45. 

19 
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{h) granting such farther or other relief as the nature 
of the case may require. 

(2) Save as provided hy the Religious Endowments A(^ 
(XX of 1863), no suit claiming any of the reliefs specified in 
suh'Section (1) shall be instituted in respect of aqy .such 
trust as is therein referred to except in conformity with the 
provisions of that sub-section. 

Act XIV of 1882 ^ sect. SSQ - — This applies to H. C. 

Public purpo8e8.-*The wording of this section has been altered in 
redrafting sect. 539 , but the following decisions under that section still appear 
to be relevant to the interpretation of these words. Suits brouf^ht to remedy a 
particular infringement of an individual right are not within the section.^ 
Where neither the general public nor any section of the people have any 
interest either in the erection and maintenance of a temple or in the performance 
of the prescribed duties, so that the oiiginal grantor and grantee and their 
descendants are alone to be benefited, the endowment does not become public 
if persons are fed at gufuf^uja and a water pandal is maintained auring 
the hot season * When a certan number of the public had always used a temple 
and there was attached to it a dharmsala and the surplus funds not required 
for the service of the temple were to be applied to feeding travellers and 
maintaining Ksadavafty tteld, that the intention of the founder was to devote the 
property to public, religious and charitable purposes.^ And where an idol is an 
ancient one permanently established for public worship and the offerings made to 
it are more or less of a permanent character, they are to be taken to be intended 
to contribute to the maintenance of the shrine and not to become the personal 
property of (he priest but the mere fact of the owner of land having erected a 
temple and planted a grove thereon does not of itself, without any further 
evidence, indicate a dedication to the God, and a cessation of the rights of private 
ownership in respect of such land.*^ It is not essential that the defendants should 
admit the existence of the alleged public trust^ 

This section presupposes the existence of a trust for the administration of 
which It is necessary to make provision. It cannot apply to a suit in which the 
ol>ject of the plaintiff is to obtain a declaration that certain property is endowed 
property.^ 

' Budree Das v. Chooni Lai, (1906) 93 Calc., 789 followed in Ram Das v, Badri, 
(1907) 29 All., 27 : (1906) A. W. N. 260. 

* Sathappayyar r. Periasatni, (1801) 14 Mad., I. P. 7. 

* Jagulkisliore r. liakshmandas, (1809) 23 Bom., 039. 

* Girijamind v. Railajanund, (1896) 23 Calo., 645. 

* Dakhnidin v. Rahim -un-nisHa, (1894) 16 All., 412. 

QnjcRE. — If ''public charitable purpoiea'* apply to the devaathan of a temple or 
idol dedicated merely for the purporea of the temple idol — Radhaoai v. 
Chimnaji, (1879) 3 Bom., 27 See also Ganeah Dharanidhur v, Keehavrav, 
(1801) 15 Bom., 635.. 

Valid Wakf — In order to create a valid w'akf, the property must bo aubatan- 
tiully and not merely oolourably dedicated to religioua or oharitable purpoeei 
—Mahomed Ahaanulla v. Amar Chand, (1800) 17 Calo., 498; L.R.. 17 i.A. 28; 
Bikani Miah v. Sheikh Lall, (1803) 20. .Calo ,116; Abul Fata Mahomed v. 
Raaamaya, (1896) 22 Calo, 619 ;L. R.,22I. A., 76; Phiilohand v. Akijar 
Yar Khan (1807) 19 All., 211; Mahomed Manawar All e. Raaulan, (1899) 
21 All., 320 ; see also Mahomrd Israil v. Saahti Churn, (1802) 10 Calo., 412. 

* Shailajananda «. Umeshanunda, (1905) 2 Calo. L. J., 460; Budh Rlngh v, 

Niradbaran, (1005)2 Calo. L. J., 431. 

f Jamaluddin v. Mujtabii Huaain, (1003) 25 All., 681. 
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It has been made expressly applicable to both contentious and non -contentious 
cases.^ The section is intended to apply to persons who, before its enactment* had. 
or were believed to have, no right to take ptoceedings for the pui^potes mentioned 
in the section.* ^ It contemplates the existence of n dispute oi such a public 
ngture that the intervention of the Advocate General Is necessary to decide If and 
by whom a suit should be brought to establish public rights.* 

dertajn trustees of a religious endowment called Chinchvad M/iSfAan sued 
to set aside a oompromise entered into between two rival claimants to tho 
managership of the sansikan and to recover back the JwerMoe propei\y assigned 
to one of them by the compromise, that the suit did not fait under the 

corresponding section of Act XiV of 1882 ^ A suit to remove the trustees of a 
public charity and to compel them to account and to make good the losses 
sustained by the charity in cooseqtiencc of their default is a suit falling within 
the scope of this section and must therefore be instituted .n the principal Civil 
Court f.r. the High Court Original side or the District Conrt.^ A suit for the 
vindication of the ri^ht of management which is vested in and actually being 
exercised by plaintiffs* and those they represent does not f^ill within this section 
merely because those who cause the obstruction have been nominated trustees.* 
A suit for the a ipointniint of new trustees to a tcmfde on the ground that the 
defendants .are not the lawful trascees and that the trastceships are therefore 
vacant, is a*suit under this section.^ But it does not apply to a suit between 
two private persons claiming rights as mutawaUis over wakf propeity.® 

Ooneent in writing — A suit begun by one plaintiff cannot he made good 
by adding a second m amendment.* A suit by one trustee of a public charity 
against another foi breach of trust requires sanction The suit sanctioned must 
be the suit brought.^’ A suit was inbtituted by A, who had obtained consent. 
B's name was added, and afterw.irds he got the consent of the Collector : ke/d, 
the consent related back and was good.^* Two out of five trustees of a public 
charitable trust sued the remaining three trustees for accounts and other reliefs, 
//f/r/, that the consent of the Advocate General to the institution of the suit not 
having been obtained, the suit must bo dismissed.'* When sanction is given to 
the institution of a suit under this section the suit must be limited to matters 
included in the sanction. It is not competent to the Court to enlarge the scope 
of the suit and grant reliefs other than those in :1a led in the terms of the sanc- 
tion'^ The consent in writin^4 must be a specific permission given to two or 
more persons and is a condition precedent to the institution of the suit.'® 

' Mohiuddiii v Sujiuddin, (fSP3) 20 Calc, HlO, whore this point was raised 
under sect. 520. 

* Nollaiyappa v. Thangama, (180S) 21 Mid., 400 ; see p. 400, 

* Munijan v. Khadom Hossein, (lOOl) 9 Calo, W. N., I.*)!. 

* Dhuridiraj v. Ganosh, (1804) IS Bom.. 721. 

^ Hussein Mina V Collector of Kaira, (1897) 21 Bopi., 48. See also Manohar v. 
Keshavram, (1888) 12 Bom, 207. note Before a Rjlinino o*ui he settled for 
the managomont of u temple an I its fmids, an uuc miiL of thr* trust property 
must hs taken — Chotalal v. Minuhar (jaiiesli, (1803) 4 Ualo. W. N., 29; L. R,, 
26 1. A., 190 ; (1000) 24 Bmi., 50 ; afllirming 12 Born., 247. 

* Navroji v, Dastur Kharsedji, (1004)28 Bom., 20. 

’ Neti Rvnt e. Venkatiohiralu, (10i)9) 20 Mai., 450. 

•• Manijan v. Khadsm, (19')5) 82 Calc., 273 ; 9 Calo. W. N., 161. 

* Dovnea v. Jamutlin, (1900) 30 Bom., 003 ; 8 Bora. L. R , 761. 

Trioamdas r. Khimji, (1892) I 6 Bom., 026 ; but see Augu«tino v. Medlyoott, 
(1892) 15 M:sd.,24l. 

Srinivasa v. Venkata, (188S) 11 Mad., 148. 

Ramayyangar v, Krishnayyangav, (1887) lO Mad., 185. 

Trioumdas v. Khimji, (1802) 10 Bom., 626. 

Hussein Mian v. Colleotor of Kaira, (1897)21 Bom., 257. 

Gopftkiei V. Kannodei, (1004) 26 All., 162, 
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Sanction by the Ooart.— See note to order I, r. 8 fosi ; and a luit under 
this section will notice bad because the pfovisions of that rule have net been 
complied with. In Moliiuddin «. Saytduddin^ it was said that the right 01 each 
worshipper in a Mahomedan mosque qr religious endowment is an independent 
right wholly irrespective of th^right of other worshippers. When plaiotifTs are 
not merely beneficiaries but members of the family of mutawailix on whom on 
the death of the existing mutawafli^ the office of mutawalli would fall by deacent« 
they are entitled to sue to have alienations of the wok/ property set aside.* 

Rtm(n»ing and afpinniing Tfustees —The express power to remove a trustee 
settles a question which was frequently in issue under this section.* 

The Courts have jurisdiction to deal with the managers of public Hindu tem- 
ples and, if necessary, for the good of the religious endowments to remove them 
from their position as managers. There is however no hard and fast rule that 
every manager of a shrine who has arrogated to himself the polUion of owner shall 
be removed from his trust : each ca^e must be decided witti reference to its 
circumstances.^ A mistake by a hereditary trustee of a deitasthan as to his true 
legal position does not afford a ground for removing ^im from his post as manager. 
The management of a devasihan being found to be lax and improvident, but not 
fraudulent and di^honest^the Court declined to remove the manager, but framed 
a scheme for the management of the trust.® Failure on the part of a trustee to 
submit accounts to the committee is a bicach of one of the most m>|>ortant duties 
cast upon him by laxv and is sufficient to justify his dismissal ® A dimissal of a 
dhaf wakartii by three out of five members of a dfvasfanum con mitteeis illegal.* 
In order to obtain the removal of trustees, the proper procedute is to amend the 
scheme of management so as to include a provision for the removal of the trus- 
tees, if necessary, and not to file a sepaiate suit.® The Na«»r of a mosque in 
Bombay is under Mahomedan law a public officer and liable to account to the com- 
munity.® Mere error in judgment on the part of a member of a devasianttm 
committee is not sufficient to disqualify him 

PersonB havingr an interest. -The words “ a direct” before “ mtcicst” 
were repealed by Act VI I of i888, s. 44. The interest required to enable a person 
to sue under this section must be an existing one, and not a mere contingency ; 
the mere possibility of succession to the managership is not sufficient to give a 
right to 

Under the Code of 1877 it was decided that persons lesiding in the village, 
whose duty was to conduct pilgrims to the shrine and perform the wotship of 
the idol in their ^behalf had a sufficient interest to sue^- and so has any one of 
the persons carrying out a charity under the piesent Code.''* The ptr/an and 
five worshipers of a temple may bring a suit to lemove a constructive trustee of 
a temple for misconduct.'^ 


* Hohiuddin v, Sayiduddin, (lK03) 2t1 C.dc*., KlU. 

* Kazi Hassan v. Sngun Balkrishna, (IfHN}} *24 Bom , 170. 

■* Rajediir v. Baidyanath, (1893) 20 Calf , 397 Saji»d\ir v (lonr Mohan, (1H97) 
*24 Calo., 418 ; Uirdhan La] v. Ham Lai, (1899) 21 All , 200 

* Daniodar Rhatji n. Bhogilal, (1898) 23 Boni., 403, follow ( hI in, Prayay Dasn n. 

Tirumala (1005) ‘28 Mad,, 3|9 ; (1907) 11 Calo. W. N., 443. 

” Anuaji v. Karayan, (1897) 21 Bom , 556. 

” Anantanarayaoa v. KnttaUin, (1809) 22 Mad , 481. 

» Thandavarya Pillai e. Subhayyar, (1900) 23 Mad., 483. 

“ Damodar Bhatji v, Bhogilal, (1000) 24 Bom., 45. 

■ Advocate General of Bombay w. Abdul Kadir, (1894) 18 Bom., 401. 

1(1 Tiruvengadath v, Srinivaea, (1899) 22 Mad., 361. 

* * Mohiruddi v. Sayidudin, (1803) ‘20 Calc., 810. 

Manohar Ganesh v. Lakhmioim, (1888) 12 Bom., 247 ; a. o., (1000)24 Bom., 50: 
(1898-9) L. R.. 26 I. A. m ; *4 Calo. W. N., 2:1. 

Rubbayya v. Krishna, (1891) 14 Mad., 186. 

JugalkiBhore v. Lakahmandas, (1809) 23 Bom., 650. 
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^Action is mandatory sub-section (s) having been added to clear up 
the doubts esmresKd on the pbiut,* and does not afiect those special pM9 
connected with religious uses in which the right of a privUe individual to sue has 
not been repealed hy the Code* and any person interested in the proper 
observance of a religious endowment such as the worshipper or devotee of sn 
idol, can sue in his own right to have the trust prop^ty administered, or 
any breach of trust that may have occurred rectified and so can any 
representative of the person endowing the property ;* apd the Advocate- 
General need not be made a party,* So a worshipper can sue out a decla- 
ration of his right to use a mosque for devotional purposes,* or a temple^ 
but cannot foljow property in the hands of a trespasser.* It does not appiy to 
persona seeking to follow trust property as managers.* A plainlitf claimed to 
be a co-truStec of certain dnr^as .ind entitled to a share in the management and 
in the profits thereof, which consisted of a certain cash allowanite from Govern- 
ment. He sued the defendants for an account and for recovery of his share : 
held^ that the suit d>d not Come within the purview of s 539 of Art XIV of i 81^2 
and did not require sanction imdet that section^* Neither did a suit for a 
declaration that a certain piece of land is a gtave-yard dedicated to the use of 
such persons as have no giave -yards of their own, and asking the Court to appoint 
a mutawalH and settle a scheme for the management of the grave-yard '' 

Aoooants and Eaquirlea.— The 6rst thing to be done in settling a sr'heme 
is to take an account of the trust pioperty.^*'^ 

Pleading^. — One or more of the reliefs mentioned in sub-section (i) should be 
prayed for, otherwise the suit, if for a mere declaration, may not be maintain- 
able;^* and similarly an application for execution should specify the mode in 
which the assistance of the Couit is sought.^* 

Decree.— So far as a decree under this section orders particular acts to be 
pei formed by the defendants in the management of a temple, it may be enforced 
by the imprisonment of the defendants or by the attachment of the defendants or 
bv the attachment of then property or by hoth.^® New trustees appointed under 
cl. (^) will be entitled demand possession of the temple properties from the 
defendant m the suit wh ise title to administer the trust has been negatived by 


^ 'J ricnimdas r. Kbiuiji, (1892) lU Hotii., 020; Jan Ah n, flam Natii, (1882) 8 
Calc , 82 : LulifuiiuiS'ia v. Na/irun, (1885) 11 (Jnlc* , 3,S. 

® Srr Report of Special Coinihittro. 

'* TIiackotHoy t'- Ifnibliiim, (1884) 8 Ui»in , 43.S ; (^hintaniaii «. Dhondo, ( 1801) 15 
Rom., 012, p 023 ; Xatarjah v. Raklilawat, (1883) 0 All., 497 ; Nullaiyappa v, 
Thdugama, (1898) 21 Mad , 400 ; hut see Jnii Ah v. Kam Nath. (I882i 8 Calc., 
,32 ; Lutituiiniasa v. Nayiiuu. (188,i) ll Calt , 33 ; Tiioumdas v. Khimji, (1892) 
10 lioig., 620 

* Brop) Mohun Doss v, Hunolall, (18S0) 5 Calc , 7tH) ; Gajapatl v. Bhagavati, 

(1892) 15 Mad., 44. 

' Lakahniandan v. (JanlJatla^, (1884) 8 Bum., 30r> 

® Jawahra v, Akhar HuHaiii, (188.>) 7 All , 179. 

’ Venkata v. SiibUiiayadu, (1890) 13 Mad., 203. 

• Haghuhar Dial v Keaho, (1830) ll All., IS ; Syed Anuii v. Ihraiii, (18H2) 4 Mad, 

H. C., 112 ; Sathappayynr v. Peiiasaroi, (1891) 14 Mad , 1, p 14, 

“ Viehvanath w. Ramhhat. (1891) 15 Rom , 148 ; Augustine v, MeiUyeutt, (1892) 
15 Msd , 241, hut see Ti'icinndA.s v. Khimji, (1802) 16 Bom., 620. 

Miya Vali v Bava Santi, (1898) 22 Bom., 490. 

** Muhammad Abdullah v. Kallu, (1809/ 2l All., 187. 

1 > Soo Lord Maonaghten in Chota Lil e. Manohar 14. Tanhekau, (1890) 4 Calo. W. 
N.23. . 

Strinivasa e. Striiiivana, (1893) 10 Mad., 31; Srinivasa Swami v. ftamanuja, 
(1890) 22 Mad., 117. 

** Shakaram Chanel v* Uholahhai, (1805) 19 Rom., 34, 

Damwlhtrbhat v. Bhogllal, (1909) 24 Bom., 43. 
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the decree^ and if such possession be not given, will be entitled to bring a amt 4o 
eject them from the temple and its endowments.^ 

Religious Bndowments Act, 1868.— The provisions of section 14 of 
this Act are expressly saved by sub^section (2). By ss. 14, 15, x8, Act XX, 1863, 
aiw person interested in a religious establishment may, after sanction^ sue the 
officers connected with it for breach of trust.* But that Act only appliea to 
special officers while filling their offices,* On the one hand, the scope of the 
Act is not limited to cases in which the office is not hereditary on the other, 
it does not apply to a suit instituted by the managing committee against theur 
manager,* nor to a suit by the members of a **punch” to have certain dedicated 
property ascertained,* nor to a suit by an officer of a religious establishment 
for wrongful dismissal, nor where all the persons interested sue,* nor 
to compel the heir of a late manager to make good out of the property 
inherited by him a sum misappropriated by his father ;* nor to recover the 
property of a temple from an ex< trustee,^* and is limited in its scope to suits 
charging misfeasance, malversation, or neglect of duty irrespective of 
any difference with legard to trustees, whether hereditary or selected.^* A 
transferee of trust property under a transaction which amounts to a breach of 
trust on the part of the trustee of the institution cannot be proceeded against 
under the provisions of the Religious Endowments Act,^ 1863. A trustee of a 
public religious institution can be sued under the provisions of the Religious 
Endowments Act, 1863, notwithstanding the fact that the institution came into 
existence after Reg. VII of 1817 was passed.^* A temple committee appointed 
under Act XX of 1863 may appoint new trustees when there Is no hereditary 
trustee to add to the existing trustee, but this power although discretionary must 
be exercised reasonably and in good faith and according to the principle wliich 
is applicable to public trusts embodied in s. 49 of the Indian Trusts Act. If 
it is not so exercised, the power may be controlled by a Civil Court of original 
jurisdiction.^* No suit to remove the trustees of a Hindu temple can be 
brought under Act XX of 1863, unless it be proved or admitted that the 


* Ketirama Veiikataoharulu. (1003) 26 Mad., 430. As to the olaiiu of persona 

not a party on ilio I’ucurd to exceuto a deurvo passed under this sootion, see ; 
Hagava V. Hajaratnani, (1891) 14 Had., 57. 

Prnotice. — As to the previous prootioe in suits relating to oharilies within the 
jurisdiotiun of the High Uourts ; see, Parmaiiandas r, Venayek, (1883) 7 Bom.f 
10 ; L. K., 0 1. A., 86 ; (foviiidas 9. Dayabhai, (1885) 9 Bom., ^ ; Advooate- 
General v. Haim, (1887) 11 Bum., 185 ; Tricumdas v Khimji, (1802) 16 Bom., 
626. 

* Butifimnisaa Naxirun, (1885) 11 Gale., 33 ; see also Bal want Rao v. Puran 

Hal, (1884) 6 All, 1; L. R., lOl. A.,00; or for misfoasanoe or neglect of 
duty Kuncez P'atinia v, Sahoba Jan, (1867) e W. B., 313. * 

* Sabapathi r, Sabrya, (1878-81) 2 Mad., 58 ; and see Sathappayyar v. Periasami, 

(1801) 14 Mod., 7 ; Prntaxi Chandra v. Brojonatb," (1802) 10 &lo., 275. 

* Xatesa v. (Junapati, (1801) 14 Mad., 103. 

‘ Padmalav Ray v. Ham Copal, (1882) ll C. L. R., 333. 0 Calo., 133. 

* Panchuowrio Mull v. Chuniroo Lall, (1878)2 0. L. B., 121 ; 3 (Jalo., 563. 

* Syed Amin v. Ibram, (1882) 4 Had. H. C., 112. 

* Sathappayyar v. Poriassmi, (1801) 14 Mad., 1. 

^ Jeyangarulavaru v. Burma Dossji, (1868-60) 4 Mad, H. C., 2. 

Virosanii Nayudu e. Subba, (1883) 0 Mad., 64. 

Agri Sharma e. Vistnu, (1878-81) 3 Mad. H. C., 108; Mahalinga Rau v. 
Vencoba, (1882) 4 Had., 157 ; and see Natesa v. (Janapati, (1891) 14 Mad., 103. 

Fakurudin v. Ackeni Sahib. (1878-81) 2 Mad, 107; otherwise, if the suit it 
really one to bo appointed manager, Lutifunnissa v, Nazirun, (1835) 11 Calo., 
3.1. 

Blvayya v. Rami R.ddi, (181)9) Mad., 228. 

“ Ravud Saiba r. HnaaMu Saiba, (1894) 17 Mad., 212. 
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would have fallen under the provtiione of Reg* 
VII pf IOI 7 ,*- The ri^ht to bring suits for the recovery of the property of a 
religious or charitable institution is vested in the tru^ee or manager ofriHtch 
mstitution.* A suit relating to property alleged to belong to a temple cannot 
L name or the idol of the teihple* Where such a suit was so 

brourat, the Court in second appeal allowed the plaint to be amended on certain 
conditions bv'* substituting the name of the person alleged to be the manager of 
the temple, but without prejudice to any question which might subsequently be 
raised as to such person’s /ocus standi in the suit^* When the hereditary 
trustee of a temple died and application was made by the Collector as Agent of 
the Court of Wards in whom tne management of the deceased’s estates during the 
minority of the sons of the deceased had vested, to be appointed trustee on 
behalf of the sons, held^ that the case came within s. 5 of Act XX of 1863 , and 
that the Court had jurisdiction to make the appointment* Act XX of 1863 ie 
applicabloito an endowment whereby certain shops have been purchased by sub- 
scription and dedicated to the support of a mosque, and is also applicable in respect 
of a person in possession of the endowed property and professing to act as mutssw- 
aiiiy even though he may not have been legally appointed.* 

Othor •ndowmenta.^As to the procedure to be flowed in suits in 
regard to endowments other than the kind referred to in this section and Act 
XX of 1 S 63 , see.* 

OoBta. --The Advocate GeneralV costs come, as a rule, out of the trust 
fund.^ When a decree directed that the defendants should have their costs 
taged as betwecm attoiney and client out of the charity funds, Held^ that when 
the taxing master decided that certain items allowed against the defendants 
should not come out of the chanty funds, his decision could not be disturbed.* 

Oourt-fee.— A suit to lemove a manager in possession must be valued under 
section 7 of the Court-Fees Act* A suit under s. 14 of Act XX of 1863 igainst 
the Superintendent of a religious endowment for misfeasance is a suit which, for 
the purpose of payment of court-fees, falls within art 17 , cl. (vi) of Schedule II of 
Act VI I of 1870 .'* A prayer in a plaint purporting to be a plaint under s. 539 of 
Act XIV of 1882 , that the plaintiffs themselves may be appointed trustees is not 
a prayer for possession requinng to be stamped at the value of the trust property, 
but is a prayer for relief fsuling under art 17 cl. vi, Sched. II, Act VII of 1870 ,'' 
The mere fact that the plaintiffs in a suit under this section may ask for an account 
to be taken from the trustees and that the trustees may be compelled to refund 
moneys alleged to have been misappropriated by them, does not take the case 
out of the purview of art 17 , cl. vii, Sched. II of the Court-Fees Act, 1870 , and 
render the plaintiffs liable to pay an ad valorem court-fee on that part of their 
plaint^* 


' Muthu V. Gaugatharo, (1H94) 17 Mad., 05. 

* Sankaramurti v. Chidambara, (1804) 17 Mad., 143. 


• Raghunathji v. Shah LalCliaud, (1807) 10 All., 330. 

• Somasundara v. '^ythilinga, (1806) 19 Mad., 285. 

Mahamad Siraju. Haq v, liuamuddin (1897) 10 All., 104. 

• Rup Marain Sh^h v, Junko l^o, (1^878-70)^3 C. L. 


R., 112; l?a.ici 

TOwrle’Moil vr'chumroo Lall, (IsfsVd Calc., 563 ; 2 C. L. R., 121; Kalee 
Churn v. Golabi, (1878) 2 C. L. R., 128. 


’ Parmanandos w. Venayek, (1883) 7 Bom., 10 ; L. R., 0 1* A. 00. 

• Advocate-General of Bombay v. Abdul Radar, (1896) 20 Bom., 301. 

* Sonaohala v. Manika, (1885) 8 Mad., 5l0. 

Muhamad Birajul Haq v, ImamuddSn, (1897) 10 All., 104. 

Thakuri v, Bramha Narain, (1807) 10 All., 60. 
dfdhgri Le) v. Ram Lai, (1800) 21 All*, 200. 
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LilDitation.-^ln a suit to follow money in the hands of a dAarmoMarta^ 
8. fo of the Limitation Act applies;^ in a tuit to oust a f art i2oapplies«* 
The de jure managers and trustees of a public charity losing their right by 
limitation to oust the de facto trustee does not confer on the latter immunity 
from suit on the part of the' Advocate-General or the temple.* With every 
breach of a constructive trust, a fresh cause of action arises.* 

Revision— If the Judge has exerciied his discretion in refusing leave to 
sue under s. i8 of Act XX of 1863, the order was not liable to revision under s. 
622 (former Code).* But the grant of leave to sue on an unverified petition not 
presented in Court is a material irregularity and is liable to revision.* 

Soheme.— In settling a scheme the Court should give due consideration to 
the established practice of the institution and the position of those connected 
with it.^ 

98 . The powers conferred by sectione 91 and 92 on the 
Advocate General may, outside the 
emtoIw of poww. of Presidency- tow ns, be, with the previous 
side ProsidoDoy-towns. Sanction OT the Liocal Government, oxer* 
cised also by the Collector or by such 
officer as the Local Government may appoint in this behalf. 

Act XIV of 1882, section 539. This section applies to H. C. 

The following notifications remain in force by virtue of the saving section»of 
this Code. 

Notifloations —The powers conferred by this section on the Advocate 
General are exercised— 

(a) in Lower llurinah, by the Government Advocate, see Burmah Gazette, 
1893, Pt. I., p. 99. 

(^) in Moulmein in respect of the trust for the maintenance of certain 
pagodas^ by the Deputy Commissioner, see Burmah Gazette, 1889, Pt. I. p. 221. 

(r) in MandaUy, by the Deputy Commissioner, see Burmah Gazette, 1890, 
Pi. 1 . p. 456. 

in the Central Provinces, by the Secretary 10 the Chief Commissioner, 
see Central Provinces List of Local Rules and Orders, ed. 1896, p. 157 

(r) in the Madras Presidency, by all CoUeriors., except the Collector of 
Madras, see Madias List of Local Rules and Cider-, cd. 1898, Vol. 1., p. 197. 

(/) in the North Weslein Provinces and Oadb, by the Legal Remem- 
brancer, see North-Western Province, and Oudh List of Local Rules and Orders, 
ed., 1894, p 114. 


> Hethu tf. Subramanya, (1688) 11 Mad , 274. 

* Jagan Nath e. Birbhadra, (1892) 10 Calo , 776. 

* Lakaheiandas v. Jugal KUliorc, (1808) 22 Bom., 216. 



• Venkateswara, in re, (1887) lOMad., 08. 

* Andoo Miyan v. Muhammad Davud Khan, (1 001) 24 Mad., 686. 
» Baldarpari v. Oopaldeo, (1906) 8 Bom., L. R., 766. 
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PART VI. 

SUPPLEMENTAL PROCEEDINGS. 

In order to preverit the ends of justice from 
SuppiMDiotitai piu* bein^ defeated the Oourt if it is so 

oeediiiga. , prescribed, — 

(a) issue #ivarrant to arrest the defendant and bring 
him before the Court to show cause why he 
should not give security for his appearance, and 
if he fails to comply with any order for security 
commit him to the civil prison ; 

(b) direct the defendant to furnish security to pro- 

duce any property belonging to him and to 
place the sariu^ at the disposal of the Oourt or 
order the attachment of any property ; 

(0) grant a temporary injunction and in case of dis- 
obedience commit the person guilty thereof to 
the civil prison and order that his property 
be attached and sold ; 

(d) appoint a receiver of any property and enforce 
the performance of his duties by attaching and 
selling his ju’operty ; 

(e) make such other interlocutory orders as may 
appear to the Court to be just and convenient. 

This is a general provision empowenng the Courts to make rules to regulate 
their procedure, and of itself effects nothing. 

If'it is so prescribed.— That is by rules made or to be made hereunder. 
Injunctions and Interlocutoiy Ordeis are dealt with m Order XXXIX ; receivers, 
in Order XL. The detailed provisions relating to arrest and attachment before 
Judgment will be found in Order XXXVlll. In EngUnd a defendant may be 
arrested under sect 6 of the Debtors Act 1869, and R. S. O 69 deals with this 
subject See Ann. Prac. ( 1908), 1009. Writs of attachment and Committal orders 
are dealt with in R. S O. 44. Sec Ann. Prac. (1908), 607 

for Where, in any suit in which 

obtamtngrr“«.t.*attaoh'^ arrest or attachment has been effected 
ment or injunction on or a temporary injunction eranted under 
the last preceding section, — 

(a) it appears to the Court that such arrest, attach- 
ment or injunction was applied for on in- 
sufficient grounds, or 
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(6) the suit of the plaintiff fails and it appears to the 
Court that there was no reasonable or probable 
ground for instituting the same, 

the defendant may apply to the Court, and the Court 
may, upon such application, award against the plaint by 
4ts order such amount, not exceeding one thousand rupees, 
as it deems a reasonable compensation to the defendant fbr 
' the expense or injury caused to Jiim : 

Provided that a Court shall not award, under this 
section, an amount exceeding the limits of its pecuniary 
jurisdiction. 

(2) An order determining any sucu application shall 
bar any suit for compensation in respect of such arrest, 
attachment or injunction. 

Act XIV of 1882 , sects. 491 and 497 . This section applies to H. C. and 
except as to injunctions to Prov. S. C. C. 

Arrest.— If a defendant is arrested he may apply under this section, 
although he has not been summoned.^ 

Compensation can only be granted by the Court which disposes of the case.^ 
The defendant is not bound to apply for ledress,” and by omitting to do so, he 
does not lose his right to bring a regular suit/ but if he applies for compensa- 
tion, any award that may be passed will bar a regular suit.^ Where a regular 
suit is instituted, the plaintiff must piove that the process was sued out 
maliciously and without reasonable and probable cause/ and the presumption is 
that the process issued leguUrly, although the original suit was dismissed.^ 

Compensation may be awarded for excessive attachment, notwithstanding 
that the plaintiff may be successful.** 

A civil suit will he for property which was attached, but made away with by 
the plaintiff in collusion with the Court peon, without first instituting a criminal 
case.* 

In a summary suit, if a defendant has been arrested before judgment and 
claims compensation for such arrest he is entitled to apply for leave to defend 
the suit and if a prima fade case is made out, leave to defend should be given. 
Under the Civil Procedure Code, a cross-claim against a defendant cannot in 
ordinary cases be set up as a defence except when it arises out of the very 
transaction sued upon and is in the natuie of a set-off, but the special cross-claim 
provided by this section, vis.^ a claim for compensation for arrest on insufficient 
grounds may be taken into account in any suit, and the amount awarded as 

^ 8ycd Ali v. Adib, (1801) 16 Bom , 160. 

* Huro Soouduree v. Bungee Mohun, (1866) 3 W. R., Mis., 28. 

** Goutievo V, Chariiol, (1860) 1 All. H. C., 01. 

* Daniels. Mohuii Bilieo, (1866) 1 Agra., 104; Wilsuu f. Kaiihya, (1860) 11 W. 

R., 143. 

* Qoburdhuii v. Banco Chundur, (1874) 21 W. R., 376. 

* Goutioro V. Robert, (1870) 2 All. H. C. , 353 ; Sheoraj ($ingh r. Dwarka Uoss, 

(1872) 4 All. H. C., 42. 

’ Dhiirmu Narain v. Sreenmtty Dossce, (1872) 18 W. R., 440. 

* Mahomed Resaooddeeu v. Hosaom Buksli Khan, (1860) 0 W. K., Mis., 24. 

* Choitunno Paramaniok v, Zumeerooddeo, (1872) 18 W. R , 27i 
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compeniation be awarded in tbe decree and thus tanlo be a defence to the 
plaintiiTs claim in the suit.^ 

Small Oauae Ooart.->A Court of Small Causes has jurisdiction to award 
damages under this sectiosu* 

Limitation. —For the period of limitation in a suit for compenselfmi for 
attachment before judgment, see Manawkramon v 

Injanotioia— A defendant cannot get compensation for tbo isane of a 
tomporaiy injunction except under tbe provisions of this section In this teen 
Kastur; attached a house in execution of a decreo against Vanrnah* Vimdlal 
sued to ha*’ve it declared that the house could not be s^ in execution of tnia 
decree, ‘this suit was dismissed and be appealed, landing tbe app^ he 
obtained a temporary injunction staying the sale on his giving security for 
interest at 6 p. c. on the \alue of the house. On his appeal being dis- 
missed, Kastur applfod for the interest for which Varajlal had given security i»> 
that he was not* entitled to recover it. He had his remedy under the 
corresponding sect, (497) of Act XIV of 1882, which was obtainable on applica- 
tion not to the Court of execution, but to the Court which issued the injunction. 

Appeal.— An appeal from an order under this section is expressly granted 
by sect. 104 poit 


^ Roulet t\ Fettorlo, (1894) 18 Bom., 717. 

* Ibrahi Rowthen v. Sangaram Shotty, (1903) 28 Mad., 604. 
A Manvikraman v. Avisilaii, (1895) 10 Mad., SO. 

« Yiirajlal e, Kastur, (1806)22 Bom., 42. 



800 


THK OQIM or OiriL moClDURB. 


pAwt m 
Bw. M. 


PART VII. 

APPEALS. 

Appeals fkom Original Dkchkks. 

96. (1) Save where otherwise expresdy pruvided in the 

Appe*! from orifpuoi body of this Code or by any other law for 
the time being in force, an appeal shall lie 
froni every decree, passed by anj Court, exercising original 
jurisdiction to the Court authorized to bear appeals from the 
decisions of such Court. 

(2) An appeal may lie from an original decree passed 
ex parte. 

(8) No appeal shall lie from a jdecree passed by the 
Court with the consent of parties. 

Act XIV of 1882, s. ^40. This section applies to H. C. in ordinary civil suits 
and also in its Vice-Admiralty jurisdiction.^ 

The most important alteration effected by this Code in the existing law 
relating to appeals is the ({ranting of a right of appeal fiom preliminary decrees, 
the exercise of which is rendered imperative by section 97 

Consent diet appeal is expressly prohibited by this section, thus giving 
legislative sanction to the judicial views already expressed. 

C<t>j/r.-’See notes to section 35 tinto^ vide^ Appeal for costs, p. 163 

DMcretion of the Cbwr/.— Section 35 of this Code gives a very wide discretion 
ip the determination of questions as to costs. K ollowing the decisions of the 
English Courts, and of the Courts in India under Act XIV of 1882, it seems that 
an appeal will lie without leave from an Order as to costs where the discretion of 
the lower Court has been exercised on a wrong principle or on a mistake as to 
facts, or^where the judge has decided on grounds not open to him.> In practice 
it will probably be found safer to Upply for leave even in these cases. 

Costs only —Where the order or decree is otherwise appealable, an appeal 
also lies as to the part relating to costs.* 

Who may af^eaU’-hsty party to a suit in which a decree is passed, may if 
dissatisfied with it, appeal from it.* The question whether a party is aggrieved 

^ ''Champion,** in the matter of, (1890) 17 dale., 06 ; '*Faniii Skolfleld,** in the 
matter of, 17 Calo., 337. For restriotione in appeals in suits for recovery of 
rent in Bengal, see Act VIII of 1885, s. 153, and schedule. 

* Hee cases cited under section 35 ; vkfe, Appeal for costs, p. 163 aiUe. 

» Balkisseu Bas v. Luohroeeput, (1882) 8 Calo., 91. 

* Jumna Singh v. Kumarnnnissa, (1880-81) 3 All., 152. Any plaiixtifFor defendant 

has a right to appeal without the concurrence of any of the parties to the 
suit— Chunder Sang v. Khima Bhai, (1898) 22 Bom., 718 ; and when the right 
and title aseerted by the plain tiffs to certain properties are implicitly lecog- 
nised by a decree which dues not decide the plaintifis* claim either way, the 
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hy I decree ii one of fact to be determined in each caae on its peculiar circum- 
stances, and a defendant may have a right of appeal notwithstanding that the 
Suit has been dismissed as against him but he must shew that he is agfgrieved.* 
So, apart from cases on estoppel, only parties to suits at the time the decree is 
made ^ or their representatives or assigns when brought on the record, pr an 
auction^purchaser in an appeal from an order passed in execution, have the right 
of appeal under this section.^ 

First assignees of a debt can appeal in a suit brought by persons alleging 
"‘themselves to be second assignees, though no decree has been passed against 
them by name, if the decree passed in favour of the plaintiff has implied a hading 
that the first assignment has become void«^ 

The assignee of a party cannot .'ippeal without an order of Court allowing 
his name to be entered on the record. See “ RKPKESRNrAiiVES,” note under 
section 47 ante. So, where a defendant sold the property ip suit after a decree 
was passed against hi tain the appellate Court, it was held that his assignee 
could not after his death carry on the special appeal preferred by him.* A 
person who purchases the rights and interests of the plaintiffs after a suit has 
been dismissed, is not entitled to appeal without joining the original plaintiBh.* 
But if his name is substituted in the very inception of the case without objection 
on the part of the defendant, it is not necessary that the original plaintiff should 
be associated with him in order to enable him to prefer an appeal.^ 

Bspreialy provided!— S. 49 of the Burma Courts Act precludes an 
appeal if the suit is not one which has an amount or value capable of being es- 
timated in money.'* 

Conduct of Judge. — If a party wishes to make the conduct of the Judge 
a ground of appeal, he shoiikl draw the Judge's attention to the matter by pre- 
senting a petition or otherwfse ^ 

To what Court an appeal lies —Sec $. sr, Act XIl of 1887. 

Value.— The subject-matter of an appeal should be valued for the purpose 
of jurisdiction .according to the law m force at the date of the appeal and not of 
the sail winch has led to it and for the purpose of determining the forum of 
appeal, the rule is that where a plaintiff definilely fixes a certain sum as the 
amount of his claim, that sum should be considered as the value of the o^riginal 
suit, but when he fixes a sum only approximately or tentatively and ^rays that 

defendants arc ontitlvd to appeal from it — Beliati Bhagat r. Begum Bibi, 
(1880-1) .S All , TA. So, when a eait for ledHinption was diaiuisfied on the 
giuuiid that the mortgage -deed bad not been entisfied by a deoree which 
declared the plainliffs’ light to redeem, it was held that the defendJBita who 
denied their title weiu entitled to appeal — Ram Clholam v, 8heo Tahal, (187B- 
78) I All., 208. it is not necoHsary to appeal from findings on imues which 
do nut arise in the case ; Clhela v. Hankalohand, (18B4) 18 Bom., 0B7. 

' Krishna Chandra v. Mohesh Chandra Saha, (190.7) 9 C. W, N., 584 and oases 
there reviewed . 

■ Mohandee v, Naxirun, (1881)6 Calo., 19. Multakuronrappa v, Arumuga, (1684) 
7 Mad., 145 ; see Ram Pershad v. Jagannath, (1903) 30 Calo., 134. * 

* See Woodroffa J. in (1905) 9 C. W. N., at p. 588 (supra) ; Caemmerer v. Biroh, 

(1876-8) 1 Mad, H. C., 8 ; Juggo Lai v. Bhikan Lai, (1800) 6 W. R., 183. 

* Jamna Das v. Udey Ram, (1899) 2l All., 117. 

> Moseshwar o. Kushabas, (1878) 2 Bom., 248. 

* nhunnoo v. Sunnoo, (1871) 15 W. R., 100. 

^ Monerooddeeu e. Parbutty Churn, (1871) 15 W. R., 121. 

" Golam Rahman, e. fSttima, (1886) 13 Calo., 2.32 ; Mulla Adjim, petitioner, (1887) 
14 (ilalo., 351 ; Mowla Newas v. Sajidunnissa, (1891) 18 Calo., 378. Bat sea 
Lower Burmah Court's Aot, 1900, a. 28. 

* Ram Koomarv. Sonatun, (1670) 3 C. L. R., 28; see, however, Jardiae v. 

Tarini Mohan Sen, (1871) 8 B. L. R., App., 44. 

flh Ifuttaaitnal Ghinnana, (1882) 4 Mad.^ 220. 
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tlie amonnt of his claim may be ascertained in the course of the 8uit» then the 
amount found by the lower Court to be due to him must be regarded as the 
value of the suit and in the latter case, if the suit be dismissed, the value of 
the suit for the purpose of appeal, is what is stated in the plaint.* The Court 
to which the appeal lies depends on the actual value of the subject-matter in 
dispute in the original case out of which the contest may have arisen ;* as 
assigned by the plaintiff.^ So also in Madras, the appeal is governed, not by 
the value of the proximate subject-matter in dispute, but by the value of the 
subject-matter in the original suit.* When a plaintiff in a suit under s. 93 of 
the N. W. P. Rent Act, has valued his suit at Rs. 46-3, he cannot by subsequent- 
ly alleging a greatly enhanced value obtain an appeal which would not have lain 
on the valuation stated in the plaint* When a landlord brings a suit for rent 
under ss. 37 and 39, Act I of 1879, B. C.^ against a number of tenants collec- 
tively, if the aggregate amount sued for exceeds Rs. 100, the appeal* lies to the 
Judicial Comniissioner.^ The decision of the first Court, on the question of 
valuation, is not final for the purpose of determining jurisdiction.* Where an 
appeal is preferred on the ground that if the suit had been properly valued, the 
first Court would not have had jurisdiction to try it, the appellate Court must 
follow s. 11, Act VII of 1887. When a suit has been valued at Rs. 1 30, the 
appeal from an order rejecting the plaint lies to the District Court and not to the 
High Court.* S. 12, clause (r) of the Court Fees Act is no bar to an appeal 
when the question to be decided by the lower Court is merely the class of the 
suit in order to ascertain under what schedule of the Act it must be taken to fall 
for the purpose of fixing the Court fee payable on the plaint or memorandum 
of appeal.'® 

Limitation of rig'At.— The power to appeal is limited by the relations between 
the different parties. Thus, a defendant, whether interested or pro forma only, 
cannot appeal against a co-defendant" unless the tower Court has dedlt with the 
case as raising a question between the defendants'* but if he does, and the decree 
is against him, he is estopped.'* 

Agreement not to appeal , — If appellant agrees not to appeal, no appeal will 

^ Gulab Khan v, Abdul, (1803-4) 8 Calc. W. N., 233. 

* Nagondra rfath v. Russik Chandra, (1901-2) 6 Calc. W. N., 340. 

* Dull Chand, in the matter of, (1871-2) 9 B, L. R., 190 ; (1872) 18 W. R., 261 ; 

Act XII of 1887, B. 21; Boidya Nath v. Makhan, (18^) 17 Calo., 080 : 
Raya«ang{i Shivaangji v, Oulam Ramil, (1871-2) 9 Bom. H. C., 290 : Aukhi 
Chunder v. Moheenee Mohun, (1879) 4 C. L. R., 491. 

« Mahabir Singh «. Behari, (1891) 13 All., 820. 

* Muthusami Pillai v. Muthu Chidambara, (1871-4) 7 Mad. H. C., 360 ; Aot III. 

1878, B. 13. 

* Radha PraBad v, Pathan Ojha, (1893) 15 All., .363. For valuation in a Buit for 

partition, see Rajondro Lall v. Shama Churn, (1879) 4 C. L. R , 417 ; Kartio 
Chunder V. Aimath, (1882) II C. L. R., 95 ; Boidya Nath v. Makhan, (1890) 
17 Calo., 080; Hikmat Ali v. WaliunnisHa, U890) 12 All., 506; Ramayya v. 
Subbarayudu. (1890) 13 Mad., 25 ; Narayanan v. Narayanan, (1892) 15 Mod , 
69 ; Wajihuddin v. Waliullah, (1902) 24 All., 381 ; in a suit for oooount and 
balance found, see Khuahal Chand v. Nagindas, (1888) 12 Bom., 675; and in 
case of set-off, see Ramjiwan v. Chand Mai, (1888) 10 All., 587. 

^ Priag Nath v. Mura Munda, (1897) 24 Calo., 249 ; 1 Calo. W. N., 181. 

* Brojo Coomar v. Eshan Chunder, (1878-9) 3 0. UR., 79. 

* Amba Pranjivandas Dullabhram, (1895) 19 Bom., 198. 

Studd V, Uati Mahto, (1901)28 Calo., 3.34. In a Redemption Suit. — See Umar 
Khan v. Mahomod Khan, (1880) 10 Bom , 41 ; Pirbhu Narain v. Sita Ram. 
(1891) 13 All., 94 ; Reference, (1891) 14 Mod., 480. 

> ^ Gudodhur Banerjee v, Mun Mohinee, (1867) 7 W. R,, 306. 

Soiru Padmonath v. Narayanrao, (1894) 18 Bom,, 520. 

»• Ki^ee Chunder Roy v. Doorga, (1809) 11 W. R., 410, 
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lie' and if he carries on the appeal contrary to the contract, a suit for daraaget 
will lie.* Where the parties agree to refer certain issues of fart to a Commis- 
sioner and to abide by his decision, they impliedly agree not to appeal against 
the decree passed in accordance with the Commissioner’s report.* 

Respondint^ A cannot appeal so as to affect B’s rights under the decreci 
unless he makes B a respondent.^ 

Stamp. — An appellate Court has no power to receive an instrument, on 
payment of the proper stamp and penalty, unless they were tendered in the lower 
Court. * 

Limitation Act, a. 6.**- A mere difference in \iew on the part of the High 
Court as to the mode in which the discretion conferred by s. 5 of the Limitation 
Act oup^ht to have been exercised by the lower appellate Coun in admitting an 
appeal is in itself no ground of interference by the High Court.* 

When an appeal lies —Appeal mubt be given by Statute or some 
equivalent authoiity.^ No right of appeal can be given except by express 
words * They lie only from decrees or from amended decrees* and not fiom the 
judgment.!* 

This section gives an appeal from all original decrees, for the definition of 
which word see section 3 ante : it expressly includes preliminary as well as final 
decrees.!! Appeals from orders are dealt with in section 104 post, 

' Ameer Ah v, ImUMjeet Singli, (1871-2) H Moo. I. A., 203; Anant Das v. 
Ashbunier, (1870) 1 All.. 267 : I’rotnp Chunder v. Arratoon, (1881-2) 10 C. L, 
K., 443; (1882) 8 Calc., 450. 

* Jati Ram v. Dass Riun, (1878-0) 3 C. L. R , 574, 

» Bahir Das r. Noliin Chandra. (1901-2) 6 Calc. W. N.. 121. 

* Ram Mohun Doy. in the matter of. (1873) 20 W. R., 140. 

* Ghampaliaty v. Jibuti, (1870) 4 Calc., 213 

o Kichilappa Naiokar f>. Rniiiunujum Pillai, (1002) 25 Mod., 160. 

’ Meenakshi v. Subramaniya, (1880-7) L. R., 14 I. A., 160 ; 11 Mad., 26 ; lAdli v. 
Haje, (1880) 13 Bom., 050. 

* Narayaii Ballal v. Sooretar^’ of State, (1806) 20 Bom., 803. 

* Per Oldfield J., in Raglmnatli v. Raj Kumar, (188.}) 7 All., 270 ; Surta v. Ganga, 

(1885)7 All., 411, 

*0 Koylos Chunder V. Ram 1^11, (1881) 6 Calo., 206; Anusuyabai v. Sakliaram, 
(1883) 7 Bom., 464. 

* > The following deeisiotiH under Act XIV of 1882 may ho noted in addition to those 
cited in the foot-note to section 3 (2) atUe 

Appeal lies. — An appeal lies from an adjudication upon the claims of defeu- 
dants in an interpleader suit ; Maharaj Singh v. Chittar Mai, (1908) 30 All., 
22. An appeal lies against an order refusing to admit an app^l— Ayanna v, 
Xagabhooshanam, (1893) 10 Mad , 285 ; or for non-payment of additionaf 
conit-fee— Kanarnn v Komappan, (1891) 14 Mad., 100 ; or an order determin- 
ing whether an alleged transtoree from a decree-holder or his legal represen- 
tative is or is not the legal representative of the decree-holder— Ganga Das 
Yakub Ali, (lOUl) 27 Calo., 070 ; or an order of a lower appellate Court dis- 
missing a suit after having sot aside an order of withdrawal passed by the 
first Court under s. 373 (Order XXXIII, r. 1) Abul Hosaein v. Kasi Bahn, 
(1890) 4 Gale. W. N., 41 ; 27 Calo., 362; or an order of a District Judge 
setting aside an order of a Subordinate Judge and oonfirming an execution 
sale— Makka v. Sri Ram, (1002) 24 All., 108 ; or an order imder s. 810 A 
(Order XXI, r. 80) refusing to set aside a sale u here the dispute relates to the 
execution, discharge or satisfaction of the .decree — Murlidhar v. Anand 
Rao, (1001) 25 Bom., 418; ond is one between the deoree-hblder-aaotion 

g urohaser and the judgment-debtor — Kedar Nath v. Uma Charan, (1001-2) 
Calo. W. N., 67 ; or an oidor directing the production of evidence for the ' 
assessment of mesne profits upon an arbitrary prineiple— Snrju Pershad v. 
Reid, (lOOL-2) 0 Oalo. W. N., 409: of a decision determining the ^|eriod 




904 ifii ooDB or CIVIL rLooincui. 

97. Where any party ag^ieved by a preliminary de- 
oree passed arter the commenoemeiit of 
one iriiars no appeal this Code does not appeal from sueh 
fa«np«M«inaryd«.,.a precluded from disput- 

ing its oorreotness in any appeal which may be preferred 
from the final decree. 


for whioh mesne profifcs are recoverable — ^Bhnp Indar v. Bijal Bahadur, 
(1900) 5 Calo. W. N., 63 ; or an order dismissing objections to the execution 
of a decree for default— Lai Naraln v. Hafiuddin, (lOOl) 28 CSalo., 8! : or an 
order disallowing a judgment-debtor’s ob{setinn as to the grossly inadequate 

S lice stated in the sale proclamation.— O an ga Prasad v. Kajcooroar, (10(») SO 
hlc., 617 ; or that tne valuation as stated in the sale proclamation is in- 
oorreot— Ramessur Proshad e Sham Kriasoii, (1903-4) 8 Calc. W. N., 267 ; or 
from a decree in a suit under a. 77 of the Registration Act, — Wishwarobhar v. 
Prabbakar, (1884) 8 Bom., 209. An appeal lies to the pistriot Cjonrt from en 
Older of an inferior (Vmrt undei^ the Succession OertiBoate Aet—Rnbbbi Rao 
p. Pa1aniandl,.(l804) 17 Mad.'^ 187; from an otder of the District Judge 
refusing to grant a eortiOcote Of heirship under Reg. Vltl 'd 1827— Javer 
Mai e. Ksair District Con rr, Poona, (1894) 18 Bom., 748 : Rangubsi v. Abaji, 
(1896) 19 Bom., 399 ; from the order or decision of a Collector m Assistant 
Co11«*otor, on a question of title raised in an application for pariition under 
the N. W. F. Revomic Art, (XIX of 1873) — Niaz Begam v AIkIuI Karim, 
(1892) 14 All . 500 ; see also Hnnwar Ali v. SliakiratuimisBa, (1903) 26 All., 
141 : Raja Singh v. Rulka, (1884) 6 All., 398 t Jai Ram v. Dulari Cband, (1888) 
6 All , .309 ; from a derisioxi in a suit unrlor s. 9.3, Act XII of 1881, when the 
rent payable by the tenant lias lieen a matter in issue and has been deter- 
mined ; Sarju iH-a^ad v. Haidar Khan, (1890) 18 All., 463 ; from the decision 
of a Collector ejecting a tenant under a. 10 of the Madras Rent Revenue Aot— * 
Narasimhaswami v. Lakshmamma, (1899) 22 Mad., 430. An appeal lies to a 
special Judge ftoni a deoisiuii in a proceeding under the second danse of s. 
104 of the Bengal Tenancy Act— Durga Churn v. Basir Msiidal, (1901-2) 6 Calc, 
W. K., 238; from an order under s. 68 of the Indian Companies Act, al- 
though no issue has hoeii directed upon a question of title — Anirita v. Bhrish 
Chander, (1899) 20 Calc , 944 ; 4 Calc. W, N., 101. An appeal lies to the 
High Court from an order under s. 30, Act I of 1894, tor the apportionment 
of compensation in a Land Aocpiieition case— Balaram r. 8ham Hunder, (1896) 
23 Calc., 520 ; Rheo Rattan v. Mohri, (1899) 21 All , .354 ; or from the order 
of a Disc riot Judge awarding oompensatioii as between rival daiinants on a 
reference by the Collector under s. 16 of the T.iand Acquisition Act (X oi 1870) 
Kashim v. Amiiibi. (1892) 10 Bom., 626. An appeal lies to the High Omrt 
from a decision of theCliief Judge of the Small Cause Court at Bombay granting 
oompeiisation to the owner of land taken by the Municipality in the ease ox 
a set hack under the Municipal Act, 111 of 1888, ss. 298, 299 and 301 — 
Bombay Municipal (rommissiuner tr. Abdul Huk, (1894) 18 Bom., 184. An 
order under s. 87 oi the Transfer of Prriperty lAct (IV of 1882) — Kedar Nath 
t*. Lalji Sahai, (1890) 12 All., 01 ; Riihinia r. Nepal Rni, (1892) 14 All., 620 ; 
or an order parsed under s. 89 of that Aot-* Mallikarjunadu v, Lingamnrti, 
(1902) 26 Mod., 244 ; Pramatba Chandra Roy v, Khetra Mohau Chose, (1902) 
29 Calc., 661 ; or an order refusing to enlarge the lime prescribed in a decree 
for redemption — Kango v. Bhomshetti, (1902) 26 Bom., 121 ; or an order 
passed on an application to deposit landlord’s fees as prescribed by the 
Bengal Tenancy Act — Krishna Chandra r. Anukul, (1901-2) 6 Calo. W. N., 190 ; 
or an order passed on an applioatum for permisaion to alienate the property 
of a lunatic under Act XaXV of 1858— Diiiosh Chunder r. Soudamini, (1898) 

4 Calc. W. N., 626. 


No APPEAL. — No appeal lies from the order of a District Judge dllinff up a 
vacancy in the committee of a tomple under Act XX of 1863— Meenakshi ir. 
Rttbramaiiiya, (1886-7) L. R., 14 1. A., 160; U Mad., 26; or appointing a 
trustee of a religious endowment under s 6 of that Act — Roma Rundara v. 
Vithilinga, (1896) 19 Mad., 286, seep. 287; or refusing leave to sue under 
a. 18 of that Aot— Vonkatoswara, in rt, (1887) 10 Mad., 98 : Kazem Ali v. Aaim 
^4^. II8BI) 18 Calo. 382 ; or granting leave to institute a suit under that) 
^ leotim— Protap Cbapdra tr. Brojonath, (1892) 19 Calo., 276; see also Delrus 





A 1 *?** gives full e^et to the new distinction between prdimlaniy and 

DDM oegre^. For the definition of preliminary decree see, section 2 ( 2 ) tmU 
and notes thereto* 


Benoo v. Abdoor Rahwn, (1874) 21 W. R.,«68j or from an order nsised 



R., App. 11 } 14 W. R., 381 ; and & 12 of Uie Court-fees Aot, VII of 1870 ; 
or from doOrees or orders mode under ss. iS3» 54 end 55 of Act XX of 1886*- 
Biibullav e. Uaburam, (1886) 12Calo.|611; or from an order in an oooount 
suit passed before final decree varying the report of the (Commissioner ap- 



Muliun V. Ranjdanioni, (1896-7) 1 Oalo. W. N., 30; Subh Narain v. Ooroke 
Prosad, (1808-9) 3 Calc. W. N., 344 ; or from an order under s. 93 of the 
Bengal Tenancy Aub^Hossain v, Matookdkaree, (1887) 14 Calo., 3l2, or from 
the order of a uolloofcor under s. ]02, Act XIX of 1873 ; Tota Ram v. Ishuri 
(1887) 9 All., 44.1, see also Imtias v, Latafatunnissa, (1889) 11 All., 328, or from 
the order of a ColleoUir under that Act, deciding that some of tlie plots to be 
partitioned are held in severally and one in oommon — Shibban v. Tiloke Ohand, 
(1870-80) 2 AIL, 010 ; or from the order of a Collector deoidins the relationahip or 
landlord and tenant between the parties under N. W. P. Kent Act (XT III of 
1878)— Ohotu V, Jitsn, (1880-1) 3 All., 64 ; Kishna Ram v. Hinra Lai, (1882) 4 
AIL, 237 ; or from an order of the Colleotor in a suit in ^lion the ‘i^t pay- 
able by the tenant is not m issue— Deocharan v. Beni Pathak, (1899) 21 All., 
247 ; or from nn order of a District Judge directing a person who had obtained 
a oertifioAto under Act XX Vi I of 1800 to furnish sooarity — Alta Soondari v, 
Brinath Saha, (1893) 20 Calc. , 641, Rukmin, in the matter of, (1876-8) 1 AIL, 287; 
Paddo Snndari, in the matter of, (1880-1) 3 AIL, 304 ; Rajmobinee v, DinoBun- 
dhoo, (1872) 17 W. R., 566 ; Naurangi v. Kaghubansi, (1887) 9 AIL, 28l ; or on 
a question of the deposit of security by a person entitled to the oertifloate— 
Uonmohinee r. Khettor Gopal, (l876) 1 Calo., 127 ; 24 W. R., 302 ; or from 
an order of a District Judge refusing to recall a oertifloate granted under got 
XXVII of 1860-*Nanuk Pershad v* Lai la Nitya Lall, (1881) 6 Gale., 40 ; cr 
from an order of a Distiict Judge aooepting security in a ease for a oertifloate 
under Act XXVIl of 1800 — Lucas v. Lucas, (1893) 20 Calo., 245, or from an 
order of a District Judge under the Succession Gortifloate Aot (Vil of 1889) 

6 ranting a oertifloate on the applicant’s furnishing security — Bhagwaiii v, 
[anni Lai, (l89l) 13 All * 214 ; Devkore v. Lalchana, (1895) 19 Bom., 790 ; 
Rama Reddi v. Papi Reddi, 11898) 19 Mad., 199 ; (but the ruling in the first 
of these oases was dissented fiom in Radha Kaiii Das v, Brindabon Chandra 
Basak, (1897-8) 2 Calo W.N., 59 ; 25 Calo., 320, and Ariya Filial v. Thangam- 
mal, (1897) 20 Mad.. 442) ; or from an order as to the amount of the ■eourity*- 
Barksjannissa v. Tajibunninsa, (1896) I (}alo. W. N., z. An order^ paated in 
a suit for partition subsequently to the preliminary deoree ap]rointing a eom- 
mission to make the partition is not an order passra in eseoution, and there- 
fore is not appealable : ft is an interlocutory oraer pending the suit whioh hat 
not been finally decided ; the appellant may take oldeotion to it id an appeal 
against the final deoree— Joggodishury Debea e. Kailath Chandra Uniri, 
(1897) 24 Calo, 725, 1 Calo. W. N., 874. No appeal lies against an order 
amending a sale oertifloate on review— Boojha Boy v. Ram Kagiaiu (I88$4) i 
Gale. W. N.« 874 ; or from an order refoiiug to amend— Saddo KwnNir 
Bansi D^r, (1901) 28 All., 476 1 or from an ordff amending a ttol in * 

20 
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98 . (■f) Where an appeal ia heard by a Bench of tBro 
where Appeal Or more Judges, the api»eal ahall be de- 
heard hy two or wore cided tn aocoi’dance with the opinion ot 
'^“^***’ such Judges or of the majority (if any) 

of such J udges. 

(3) Whore there is no such majority whioh oonours 
in a judgment varying or reversing the decree appealed 
from, such decree shall be confirmed : 

Provided that where the Bench hearing the appeal is 
composed of two Judges belonging to a Court consisting of 
more than two Judges, and tlie Judges composing the 
Bench difier in opinion on a point of law, they may state 
the point of law upon which they differ and the appeal shall 
then be heard upon that point only by one or more of the 
other Judges, and such point shall be decided according to 

conformity with the jndgmeiit — Nahnaktihyn i. Mafukshar, (1901) 28 Calc., 
177. The North WchI Piovinooi High Court hae no juriKdiotiou to euteitMin 
an appeal from the doeiee of a Diistriet Judge in Oudli, dmmiMiiiig a HUft for 
dissolution of iiiairiage — IVrcy w. Poiry, (1890) 18 All., HJft. Act 1 of ISttJ, b. 
13, docH not empower the Full Peiieh of the PieBidenoy Court of Siiiall 
CauaeB to entertain appealH on questioiiH of feet agiiiiiMt the decree of one of 
the JudgeH of the Court — Srinivafia r, BaUji, (1898) 21 Uod., 232. No 
appeal lies from an order under Act Vlll of 1890 refusing to remove a 
guardian-' Mohima Chundra v, Tarim Sunkor, (1892) 19 Calo.« 487 ; Pakhwanti 
o. ludra Naraiii, (1890) 23 Calc., 201 ; Kai Hurkha, tn re, (1896) 20 Bom., 
607 1 ImtiazunniBBa 9. Auwurullah, (1898) 20 All., 433 ; or from an order under 
H. 39, Act Vlll of 1890, refueitig to trmove a guardian appointed by the 
Court and In appoint the applicant aa guardian— Prati Bandhu Singh ir. 
Brahmamayi Dasiya, (1890-7) 1 Calc. W. N., 093 ; or fiom an order Burpending 
the grant of probate pending further inquiry — Brojonalh v. Dasnioiiy (1878) 
2 C. L. R., M9 ; or from an order rofuHing to make a pernoii oppoeiiig proliate 
a party defendant— Khottramoni r. Sh\ama Churn, (1804) 21 Calc., 339 ; cr 
to amend a clerical ciror in a grant of proluite— Ccrindra Kumar v. 
KajoHwarie, (1900) 27 Calc., 3 ; or from an order diiimiiiBing an application for 
the removal of a truBtou under the Indian TriuitH Ant, (11 of |882i — Nathu Wil* 
non IK McAfee. (1807) 19 All., 131 ; or from iin order under h. I62.uf the Indian 
CompaniuB Act (VI of 1882) declining to continue an invostigatioii oom- 
moncod under that Hcotion— Wall v. Howard, (1890) 18 All , 213; or from 
an order panHed on an application for review of an oider diamiming an execu- 
tion caHo for non-payment of procoaa feeH — Podmanuiid e. Doorga Porahad, 
(1898)4Calo. W. N., 39; or from an older awarding ctimpensation under 
H. 491, former code, (Hcotion 93) — NaraBinga v. Ocmiida, (1001)24 Mad., 
62 ; or from an onlcr dis-allowiiig the judgment debtor's objection sb to 
what had been the subject of sale — Adhar v. Narain I)as, (1902) 
24 All., 310 ; or from a decree in a Small Cause Court suit, though such 
suit has lieen tried by a Subordinate Judge vested with Small Cause 
(k)urt powers under Ida ordinary juriscliotion*-Sbankarbai v. Somabai, 
(1901) 23 Bom., 417; or from an order paased on an application by the 
judgnioiit-dobtor objecting to the attaoliineut of debaUar property in his 
liosHCBsion in execution of a pereonal decree againat him— Bhajahari e. 
Uam Lai, (1901-2) 6 Calc. W. N., 03 ; or Irom a decree upon an award under 
s. 322. funner code, (Soh. II sec. 16) except in so far as the decree may bo 
in excess of or not in aocoidaMoc with tlie sward — Ohulam JilanI e. Mubamad 
Ahmed. (1902) 29 Calc. W. N , 226. When an tx-parte decree has been 
Iiassed under a. 108, tornior code, (Order IX, r. 13) an appeal will not lie 
on the ground that the defendatilH had not propw opportunity of being 
hoard— (^aussanel v, Souros, (1900) 23 Mad., 200. 
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the opinion of the majority (if any) of the Judges who ^ have 
heard the appeal, including those who first heard it. 

Act X!V of 1882 sect. 595. This applies to H. C, 

Oourt^— The only Bench that can hear the case is the Tudees who differed 
and the third Judge.^ 

Application of section. — The provi<>ions of this section extend to miscel- 
laneous proceedings and supersede the Letters Patent they also extend to 
proceedings in execution but not to reviews and where the Judges diAered 
on a preliminary question, namely, as to whether the appeal was barred, it was 
held that the result was governed by the Charter, and not by the corresponding 
section of Act XIV of 1882.® 

Bdferenoe.^lf the Judges differ on a question of fact only, there is no 
power to refer. ° If the Judges deliver judgments without any reservation, they 
cannot afterwards refer and the judgment of the lower Court is affirmed.* 

Appeal.— There is an appeal under the Letters Patent.^ Sa also if tl^ey 
differ as to the awarding of costs.^* 


99- Nu decree shall be reversed or substantially 
Nu doorao til ii« n- Varied, nor shall any case bb reinandea, 
vorned or modifiori £oi anneal on account of any misjoinder of 
affeutmg moritsoi juris- parties or causoH ot aotion or of any 
error, defect or irregularity in any pro- 
ceeding in the suit not affecting the merits of the case or 
the jurisdiction of the Court. 


Act XIV of 1882, sect 578. This section applies to H. C. 

It has been extended in its application by the insertion of the words mis- 
joinder of p mies or causes of action.” Misjoinder no lunger^' makes the suit 
bad and the decree therein reversible unless the merits or the juristUction are 
affected; if any party to the suit has been prejudiced by such misjoinder that 
fact will suffice to lake the case out of this^ection. For instance, the misjoinder 
of six defendants in one suit, whose contracts are individual and separate, 
affects the merits of each man’s case.^* 


* Rohilkharid and Kumaon Bank v Row, (1884) 6 All., 468 : and see Rnhbaya v. 

Krishna, (1891) 14 Mad., 186, p. 100. In Bombay, the third Jndge hears the 
ease alone— Nagu v. Kalu, (1801) 16 Bom., 424. 

* Appaji V. Shivlal, (1879) 3 Bom., 204. 

' BaUJi V. Manager of Estate of Mohanlal, (1881) 0 Bora., 080. 

* Hurhatis Sahay v. Thakoor Pershad, (1884) lO Calc., ^08. 

* Husaini (7, Collector of Mozafhirnaggar, (1889) 11 All., 176. And see lAohman 

Singh e. Ram Logan, (1904) 26 All., 10, 

* This was the previous law ; sou Gridhariji m. Roman lalji, ( 1890) 17 Calc , 1, p 10. 
Lai Singh v, GhausUam, (1887) 9 All , 626. 

■* Dcvachatide. Hiraohand, (1889) 13 Bom., 449. Koshav Pandurangv. Vinayok 
Hari, (1894) 18 Pom., 368. 

* RaghuuaUi e. Jurawaii, (1880) 8 All , KW; ; Devachand v. Hiraohand, (1889) 18 

Bom , 449 ; Gridhariji v. Puruskotum, (1HS4) 10 Calc., 814 ; Koshav Panduraiw 
V, Vinayak Hari, (1894) IS Bum., 368; Narayanasanii v. Osuru Reddi, (1902) 

26 Mad., 648. 

Mohendro Chundrn v. Ashutosh Gangali, (1803) 20 Calo., 70S. 

* > Varajlal v, Rundst, (1902) 20 Boro., 2.69. Muthappa v. Muthu Palani. (1904) 

27 Mad.» 8^ 

HanisHivaya v» Kadir Amiual, (1804) 17 Mad*« 168. 
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Under ^he correipondtng section (578) ^ Act XIV of 1883, it was Imld that 
its {provisions were inapplicable to a casp in which a District Court reversed 
a District Munsifs decree and remanded the case for a revised finding on the 
merits.^ Where an application to allow the execution*proceedings to be re* 
opened on the ground that the decree-holder had acted under a mistake of 
calculation in fixing the amount that was dufi eras granted ; Juld^ that the order 
could not, he interfered with in appeal.* 1 Where a decree has been transferred 
to another Court for execution and the Court orders execution after substitution 
of the name of the transferee, (he order is passed without jurisdiction and can 
be set aside on appeal notwithstanding this provision.* 

Valuation,— 'As to the modification of this section when abjection is taken 
on appeal that the suit or appeal is not properly valued, see Act VII of 1887 
B. II which is as follows — 


*'JI. (i) Notwithstanding anything in section 578 (see sec. 158, post) of the, 
M p,»n .1 I, Code of Civil Procedure, an objection that by reason of 

the over- valuation or under-valuation of a suit or appeal 
nr * Couit of first instance or lower appellate Court which 

a*lrait or *1^1 wwnot J**”* not jurisdiction with respect to the suit or uppeui 

properly valued for exercised jufisdict ion with respect thereto shall not be 

furUdiotloBil purposes, entertained by an appellate Court tmltss-^ 


** (a) the objection was taken in the Court of first instance at or before 
the hearing at which issues were first framed and recorded, or in the 
lower appellate Court in the memorandum of appeal to that Court, 
or 

** (P) the appellate Court is satisfied, for reasons to be recorded by it in 
writing, that the suit or appeal was over-valued, or under-valued, and 
that the over- valuation or under-valuation thereof has prejudicially 
affected the disposal of the suit or appeal on its merits. 

(3) If the objection was taken in the manner mentioned in clause (a) of 
sub-section ( I ), but the appellate Court is not satisfied as to both the matters 
mentioned in clause {p) of that sub-section and has before it the materials neces- 
sary for the determination of the other grounds of appeal to itself, it shall dis- 
pose of the appeal as if there had been no defect of jurisdiction in the Court of 
first instance or lower appellate Court. 

“(3) If the objection was taken in that manner and the appellate Court is 
satisfied as to both those matters and Bits not those materials before it, it shall 
proceed to deal with the appeal under the rules applicable to the Court with 
respect to the hearing of appeals ; but if it remands the suit or appeal, or frames 
and refers issues for trial, or requires additional evidence to be taken, it shall 
direct its order to a Court competent to enteitain the suit or appeal. 

“(4) The provisions of this section with respect to an appellate Court shall 
so far as they can be made applicable, apply to a Court exercising revisional 
jurisdiction under s. 622 (see sec 1 14, post) of the Code of Civil Procedure or other 
enactment for the time being in force.”* 

Not affecting the Juriediotion of the Oourt.— This means not afiect- 
ing the competency of the Court to try.* 

Application of the eection.— This section only applies to mistakes and 
irregularities subsequently committed in a suit which has been instituted in such 
a way as to give the Court jurisdiction to try it it does not ^apply where the 
proceedings and the decree passed by a lower Court are without jurisdiction.^ 


' Mallikarjuna v, Pathaneni, (1896) 10 Mad., 470. 

* Xilratan v. Ram Ration, (1880) 6 Oalo. W. N., 027. 

* Aroarohandra Baiierjee v. Guru Proaunnu Mukerjee, {lOOO) 27 Calo,, 488. 

* KriahnaBami v. Kana Kasabsi, (1801) 14 Mad., 188. 

* Matra Mondal v, Harl Mohun, (1690) 17 Calo., 186. 

* Varajlal v. Ramdat, (1002) 26 Bom., 289 

^ Kooer v. Damodnr, (1888) 8 All . H. 0., 88. 
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T& rsTVHWdd--* No decree can be reversed or case remanded for any 
irregularity, error or defect such as trying ten suits together,^ nor for error in 
vatuiog a suit* unless the proper valuation affects the jurisdiction ;* sOch as 
where a Subordinate Judge tries a case cognizable by a Munstf;^ or one 
cognizable by the Small Cause Court nor for admitting a document not 
prraerly stamped ;* unless it be the plaint, when the suit must he disrots&ed 
under s. is, Act VI of 1870;^ nor for omission to give detailed examine* 
tion of the evidence ;* nor for recording evidence in Ltnguage other than that of 
the Court ;* nor for the exclusion of evidence, unless the appellate Court 
thinks it would affect the decision, nor because the lower Court omitted 


to give reasons for its decision in regular appeal,' ' or in second appeal 
because the plaint was indistinct nor because the Judge, instead of 
dismissing a suit under Act VI 11 of 1859, s. 15, chang^ it into a regular 
suit on payment of the proper sump nor because the Judge has wrongly 
exercis^ the powers given him by s. 42 of Act 1 of 1877 nor because 

the wrong side began nor because the Judge expressed himself wrongly in 
the judgment, if the decree is correct nor for applying for execution ageinft a 
legal representative of a deceased juclgm mt-debcor to the Court to whicl| a 
decree has been transferred for execution, instead of to the Court which passed 
it nor for striking off the names of some of the plaintiffs who were found to 
have DO interest in the suit otherwise, if a document declared iovelid lupi 


* Anundmoyee Ohowdhrani s. Bheeb Chunder, Marsh., (1882) 455 ; Piifam s. 

Aohal, (1882) 4 All.. 280. 

* Ramessiir Dayal v. Kaj Kishore, (1870) 13 W. B., 325 ; Wajid All v. Hanaman. 

Prnsad, «<1860>70) 4 B. L R . A.C., ISO ; 12 W.R , 484 j Showdamini s. Ram 
Hudra, (1807) 8 \V. H.. 3J7 $ Suimh Hoy v. Buldeo, (1875) 24 W. R., 225 ; 
Mahomed Shaha v Lall Mahomed, (1871) 15 W. R , 179 ; Param a. AohaU 
(1882) 4 All, 280. 

■ Huree Pandey v. Dawio, (1800) 11 W. R ♦ 257 ; Augopura w. M^ah Bibi, (1868) 

10 W. R., 207 ; Mewa Ul v. Beharea Lai, (1870) 14 W. IL, 165. 

* Nidhl Lai V. Maahai; (1885) 7 All. 230 ; Hatra Mondal v. Hari Mohan* (I68O) 

17 Calo., 165. 

* Hamiduauiesa v. Gopal Chandra Malakar, (1807) 24 Calc., 001. 

* Devaohand V. Hiraoland, (1880) 13 Bom. , 440 5 Bamasaml A Ramaaamf, (1880) 

5 Mail, 220; Afxaluunissa v. Tej Ban. (1870) 1 All. 725 ; Brinath v 

V. iSaroda. (1870) 5 B. L. R.. App.» 10 ; Ibrahim Azim o. Oniiokshank, (1871)7 
B.L R., 053 ; 10 W. R , 203 ; Curriav. Chottv, (1809) 3 B. L. R., A. U, 120 ; 

11 W. R , 520 ; Laljl Ring v, Akrani Sor. (1869) 3 B. L. R., A. O.. 2.35 j 12 

W, R., 47 ; as to the old law, compare Maiitappa Nadgowda u. Baswantrao 
Nadgowda, 14 Moo. I. A., 30 ; Safdar All v. Laobman Das, (1879) 2 All, at 
p. 559; Chedi Lai v. Kirath Chand. (1870) 3 All, 082; Adinarayana •. 
Minchio, (1878) 3 Mad. H. C., 297. 

' Bhama Roondary, w. Hurro Soondary (1881) 7 Calo., 348 ; Kamaiathi v. 
Kunhamad, (1802) 15 Mad. 228 ; me, however, Mehdi Husein v. MadUn 
Bakhshr(l870) 2 All. 880. 

* Noor Mahomed v. Zuhoor Ali, (1869) 11 W, R.. 34. 

* Ratan Lai e. Narshi, (1907) 84 Calo . 390 ; 11 Calc. W. N., 826. 

DeSonsa v, Pestanfl, (1884) 8 Boro., 408 ; and see Surjyamoui ti. KaUkanU, 
(1901) 28 Calo., 37, p. 52 ; 5 Calc. W. N., 105. 

I* Katohekalevana V Kaohivijaya, (1868) 12 Moo. 1. A., 502 ; 2 B. L. R., P. C., 
. 72 ; 11 ^ R., P. 0., 83. , 

' » * Oour Sttrun Doss r. Kanhya Bingh, (1805) 2 W. R., 287. 

>* Doorga Nath ». Rookminee Kant, (1875) 24 W. R., 187. 

Mahammed v. Khnda Bakhsh, (1887) 9 All., 022. 

Makuod e. Bahori Lai, (1881) 8 AU., 824. 


Ram Ohunder e. Raw Jeebon, (1870) 14 W. ^ 141. 

1 ' Sham Lai Pal v. Modhu Sudan Siroar, (1895) 22 Calc., 558. 

'f •Auit Ind**” KbUway «• Jordan, (1869) 4 B. L, Bai 0. 0 • 97 1 14 W. R , 0. O.* 
11 . 






trii ockpi o# ai¥ih fBOGivcta, 



been admitted unless the judfftnent is based not on It, but oa other 
grounds :* or judgment has been delivered bn evidence taken by another otftcer 
and the irregularity has not been waived.* The omission of a Collector to 
exercise his judgment under a. 93 in thd matter of the plaintiiTs m the suit ia a 
merg irregularity and within the scope of this section.* The omission to issue 
a commission for the examination of a defendant, whose evidence, if taken, would 
not have been believed, cannot form a valid ground of appeal, as it could not have 
affected the merits.* Where an application for the issue of summonses to wit« 
nesses had been irregularly refused, that the chrresponding section (57$) of 
Act XIV of 1882 would apply, if the irregularity in refusing the application did 
not affect the merits.* The omission to make an application for reference tp 
arbitration in writing is a mere irregularity, which can be cured under this 
section.’ A defect' in the signature o? the plaint, or the absence of signature, 
when it appears that the suit was in fact nied with the knowledge and by the 
authority of the plaintiff named therein may be waived by the defendant, or, if 
necessary, cured by amendment at any stage of the suit and is not a ground for 
interference in appeal.* 


The omission of any formal order appointing a mother as guardian ad liiem 
of a minor defendant in a suit is, if the minor is not prejudiced hereby, at most 
an irregularity of the nature contemplated by this section.* 

Sunday. — The disposal of a suit on Sunday is covered by this section 

This section' is applicable in curing the defect of an erroneous order of 
remand, if it does not affect the merits of the case.^^ 

Dieoretion. — And where the relief asked for is in the discretion of the 
Court by a declaratory decree, the Court of appeal should not set aside the 
decree on an objection not going to the merits and not raised in the first Court.^* 

Form of suit.— Where acorpoiate b'ldy was sued, not in its corporate 
capacity, and a decree was given not against it, but against an agent, the error 
was held to affect the merits of the case,'**^ and, wheie a person sued on behalf of 
another and the objection was raised in the first Court, the suit was dismissed on 
appeal. And where plaintiff sued without authoiity from his principal, and no 
objection was made in the first Court, it was held that the objection could be 
raised in appeal, or in special appeal, and that the defect could not be cured by 
the production of a proper power in the special appeal * but where it was 


' Girdhar NagjiHhet v, Gaupat Moiobs, (1874) 11 Boni. H. C., 13.'). 

* Hornes Chunder v. Chundeo Churn, (1881) 7 Calc.. 203 ; see also Kcnaram v. 

Goopeenath, (1868) ID W. R., 130. 

* Naranbhai Vrijbhukaiidas v. Naroshatikar, (1807) 4 Bom. H. C„ A. C. J., 98. 

* Hajodur Raja v. Gour Mohuii Das, (1897) 24 Calo., 418. 

^ Akikiinnissa v. Knp Lai Das, (1808) 23 Calc.. 807 ; L. R., 25 117 ; (1898) 

2 Calc. W. N., 606. Bat see Surjyainoui Dasi v. Kali Kant Das, (1901)28 
Calo., p. 62. 

* Bhagwat Das v. Debidin, (1804) 16 All., 218. 

* Shama Sundram v. Abdul Latif, (1899) 4 Calo. W. N., 92 ;27 Calo., 61. 

■ Basdeo v. Smidt, (1900) 22 All., 66 ; followed in, Nasirunnissa v. Ghafuruddin, 
(1900) 28 All., 244. As to defective verification, seeKaJit Ram v. Katesar, 
(1800) 18 All., 390. And see Kakbal v. Storetary of State, (1006) 10 A. W. N., 
841. 

* Walian v. Banke Behari, (1903) 7 Calc. W. N., 774. 

*» Sheoram v. Thakur Prasad, (1007) 29 AIL, 662 ; 11 A. W. N., 168. 

Mohesh Cliaiider Das v, Jamiruddin Hollah, (1001) 6 Calo. W. N., 600 1 28 
Calo., 3^. 

Sant Kumar v. Deo Saran, (1886) 8 AIL, 365. 

Nubeen Chutider Paul v. Stephenson, (1871) 16 W. R., 634. 

** Shivram Vithal 9 . Bhagirthibai, (1800) 6 Bom., H. C., A. C. J., 20. 
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in appeal that the plalntUPa next friend had not been property appoiated 
the objection «as cUMlIowed.^ r r , rr 

, . is set aside on the ground that it was of a Value beyond the 

jtiri$dicticn of the first Courts the plaint should be returned in order to be lire- 
sented in the proper Court,* 


ApPKAIiS pboh Appbllatb Dbobicks. 

100. (1) Save where olherwise expressly provided in the 
„ . body of this Code or by any other law for 

tho time being in force, an np|>eal shall lie 
to the High Court from every decree passed in appeal by 
any Court subordinate to a High Court, on any of the 
following grounds, namely : 

(«) the decision being contrary to law* or to some 
usage having the force of law ; 

(6) tho decisrou having failed to determine some 
' material issue of law or usage having the force 
of law ; 

(c) a substantial error or defect in the procedure pro- 
vided by this Code or by any other law for the 
time being in force, which may possibly have 
produced error or defect in the decision of the 
case upon the merits. 

(2) An appeal may lie under this section from an 
appellate decree passed ex. parte. 

Act XIV of 1882, sect 584, This section applies to H. C.* 

Save otherwiae provided. — The word expressly has been inserted in 
the re-draft of sect. 584 of Act XI V of 1882, and it is made clear that no Rules can 
be made restiictinK second appeals. A special appeal lies from a decree under 
5. 39 of the Land Acquisition Act,° and from the decision uf a Political Agent in 

* Hurdoy Narayaii « Under Porknah, (18K3) L. U., 11 1. A., 26 ; 10 Calo., 020 ; 

Vonkatrav t/. IlAdhnvrav, (1887) 11 Bom., Ull. See howexer, Parmeshare. 
Bela, (1887) 9 All., 508. It han hoen held that iion-regiatratiou of a document 
can be raised in regular appeal— Bueaxx a v. Kalkapa, (1878) 2 Boro., 48B; 
bafclar Ali t>. Lachman Das, (1880) 2 All., .554 ; Domatoul Fatima v. rihiinnoo, 
(1873) 19 W. R., 22 ; but see controt Grish Chandra e. Amina Khatnn, (1869) 
3 B. L. R , App., 125. See, Prabhakarbhat v. Vishwambhar, (1884) 8 Bom.* 
313. 

> Edoov. Hefaziit Hodsuin, (1870) 13 W. R., 358; Bhadoswar r. C^auri Kant, 
(1882) 8 Galo., 834 ; Rain Gutty v. Goonomonoe, (I860) 11 W. R., 177. 

* The word ** specified ’’ has been omitted as redundant. See Nirath Singh 9. 

Bhikhi Singh (1885) 7 All , 653 ; Ram Gopal e. Bhamskhetuii, (1893) 20 Gale., 
03; L. R.19I. A., 228. 

* In regard to the Andaman and Nicobar Islands, see Reg. I of 1884, s. 4, and to 

the Sonthal Pergunnahs, see Sorbojit v. Oonesh, (1884) 10 Calc., 701. The 
last paragraph has been inserted by Act Vll of 1888, s. 54. 

* Atri Bal ti. Arno Poopna. (1883) 12 C. L. R., 409 ; (1863) 9 Calo., 836 ; Secretary 

of State Vu Sham Bahodoor, (1884} 10 Calc., 769. 
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the Southern Maratha country,^ from the decision of a District Court under s. lo 
of Madras Forest Act of 1882,^ from a decision of the District Court on appeal 
from the Talukdari Settlement Officer under the Gujrat Talukdars Act (Bombay 
Act VI of i888)^'-from the judgment of the Judicial Commi<9sioner deciding on 
appeal the right of an intervenor to collect rent under s. 87 of Act 1 of 1874 

Rent Where the auction-purchaser is a bennmidar for the judgment- 

debtor in an application to set aside a sale under s. 173 of the Bengal Tenancy 
Act, and s. 311 of the old Code a second appeal lies to the High Court from 
the order made on the application,^ but not from the decree of a special Judge 
under the Bengal Rent Act in regard to the settlement of rents or from the 
decision of a Revenue officer settling rents under s. 104 of this Act or from 
an order of the special Judge dismissing an appeal on the ground that no appeal 
lies to him in a rase of a boundary dispute which has been tried and decided by 
a Settlement Officer under Fart V of the Bengal Siir\ey Act (V of 1875 B. C) 
but a second appeal lies from his decision miih regard to the prevailing standard 
of measurement, area of lands in the possession of tenants, and the liability 
of tenants to pay rents for excess hands 

A second appealdies from an order on an application to deposit landlord's 
fees as prescribed by the Bengal Tenancy Act and for confirmation of the sale 
and the granting of the sale certificate from the decision of a District Judge 
in a suit for arrears of a rent under Act X of 1859 and tried by a Deputy 
Collector from a decision of a special Judge reveraing or affirming a decision 
of a Settlement Officer who decided under s. 106, Act VllI of 1885, what was 
the rent payable by the plaintiff, it not being a decision settling* the rent " 
under s. 109A of the Act.^<* 

Chief Court of the Punjab, — An appeal from an appellate Court to the Chie 
Court is not limited as such appeals ate under this seciion, but evidence may be 
dealt with, and questions of fact are open for decision.^ ^ See also section 4, ante. 

Suits under the Chota Nagpore Landlord and Tenant No second 

appeal lay to the High Court in a suit for arrears of lent, arising under Act 1 
of 1879. B. This Act has now been amended by Art V of 1903 B.C, sec. 44 

giving a second appeal from any appellate decree passed by the Judicial 
Commissioner under this Art.” There is no second appeal, however, from an 
order in execution.^" 

Order under the Succession Certificate Ait, 1 7/ of There is no second 

appeal from an order under the Succession Certifirate Act.^^ 

* Nilo-vra v. Fakirappa, (1860) 6 Bom. H. C., A C. J , 75. 

* Kamaraju v. Secretary of Stale, (1888) 11 Mad., 309. 

0 Jamsatig Devabhai v, lioyabhai Kikabhai (1892) 16 Bom., 408. 

* Lall Bhiin hiiigh v. Guiuati fihaiijiiu, (1807) 1 Calc. W. N., 341. 

* Ah regaidH Bengal, see Act VIII of 1885, a. 153 ; and Pra^anna Kunmr v. Sriiiatli 
Dass, (1888) 15 Culu., 231 ; Muhesh Chundir. v, Umataia, (1889) lOCalo., 638. 

“ Chaiid Monee r. Satiii) Mnncc. (1807) 24 Calc., 707 ; 1 Calc. W. N., 634. 

^ Showbarat v. Niipal, (1889) IG Calc., 596. 

* Aohha Mia e. Durga Charii Law, (1898) 25 Calc , 140 ; (1898) 2 Calc. W. N., 

137 : followed ill, Kaneswar v. Bhooneswar (1906) 4 Calc. L. J. 138. 

” Irshad Ali v. Kanta Pernhad, (1894) 21 Calc., 935. 

Mathura Mohun Lahiri v. Umo Kumlari, (1898) 25 ChIc., 34 ; but see Narohari, 
V. Hari Charan, (1809) 26 Calc., SHd, See hs. 104 11 (3) and 100 A, Act VllX 
of 1885 ; and oaaea under a. 106 of the Bengal Tenancy Aot-^liabad AH v. 
Kanta Pershad, (1894) 2l Calc., 935 ; Deugu Kazi v. Mobiu Kissori, (1807) 24 
Calc., 402 ; (1807) 1 Calc. W. N., 294. 

Ktiahna Chandra v, Anukul, (1901) 6 C^lc. W. N., 190. • 

Saddi Naik v. Serai Naik, (1901) 28 Calc., 532 ; (lOOU-1) 5 Calc. W. N., 279. 
Kamani Pershad v. Adai\a Goaaain, (1804) 31 Calc., 880. 

Budha Mai v, Bhagwun l)as, (1891) 18 Calc., 30A 

Khedon Mohat v. Budbun Mahola, (1900; 4 Calc. W. M., 383; (1900) 27 
Calc , 608. ■ 

»• Iswar Lai t». Jagoo Sahu, (1905) 83 Calc., 378 ; 10 Calc. W. N., 284, 

Subha Rao v. Palnandi Pillai, (1894) 17 Mad., 167. 
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M«y ponibly hAVe produoed.— The word possibly was introduced 
into Act XlV of 1882 in con'iequence of a decision^ holding that ‘‘may have 
produced” means “ may not improbably have produced” and not “ ma^by some 
possibility have produced.” 

Deoiaion.-^Uy the word decision is meant the decree and judgment taken 
together, apd not simply the decree unexplained by the judgment.* 

PraotioB.'j-The jurisdiction of the Court in special' appeal is co.idned to 
the determination of such matters of law as may arise on the special appeal.* 
It cannot decide facts, even with the consent of parties nor draw any infer- 
ence of fact from the evidence in the case nor interfere with the lower Court’s 
Judgment, because it cannot agree with or support all the reasons given ;* 
nor lay down any rule as to what * weight should be attached to evidence,^ 
or to the credibility of a witness.” But if the hndmg of the lower Court is unneces- 
sary for the disposal of the case, the Court may expunge it from the record,* 
and if it is ba'^ed on an error in law, the Court is empowered to reveise 
and fully decide the case if there is no legal evidence on the record to support 
the rase of one party or the remaining fads found by the lower Court aie 
sufficient for its disposal but in all other cases of material error, either in law- 
or procedure, the Court from inability to deteimine facts must remand the case 
CO have the error amended or for retrial, as the rase may be.^* If wrong issues 
have been fixed, it can fix a proper issue and send it down for trial or direct 
the tower Court to complete the inquiry, if it has been inadequate.^* Or even 
direct a re-trial,^* and this last is the usual procedure where a very material error 
in law or procedure has been committed by the lower Court. Where the 
District Judge expressed an opinion and recorded a finding without discussing 
the several grounds on which the Subordinate Judge came to a contrary conclu- 
sion, it was held that the finding of the District Judge ought not to be accepted.^* 

* Ram Chaudor Chowdhury e, Kashi Mohun, (1874) 21 W. R., 87* 

■ Indrajit Kooiiwari v. Chookwari, (1868) B. L. R. F. B. 1. 

” Eshen Chunder Siiigh v, Sliuma Chain, (lbG 6 ) 11 Moo., I. A., 7 p. 19. 

* Kadumbiiiue DasK-o r. Buiga Churn, Maish., 4. 

* DwuikadaH LuluMiai v. Adam Ali, (lbG8) 8 Bom. H. C., A, C. J., p. 5 ; but see 

Boctioii 103 pout. 

* Ruiiinicffzooddeeij r. Joy Mulo, (1871) 11> W. R., 303. 

’ Ooiiimut Fatima r. Bhujo (Jopul, (1870) 13 W, R., 50. 

* Putsahee Kouor v. JShoo P»Thliad, (1875) 24 W. R,, 01. 

* Nuiida Lai v. Botioniali, (ih85; 11 Calc., .’544. 

Jugguiittth Deb r. Mahomed Mokcem, (>H72l 17 W. R., 161 ; Behary L«1 v. 
Sreoraiii, (187.3) 20 \V. U., 250 ; Chan d Mont e r. Obhoy Chum, (1875) 24 
W. K , 280 ; llunsa Kihhu' #». Shtogobind, (1875) 24 W. R., 431 ; Surnamoyee 
t*. Luchnicepul, (1868) 0 VV. K., 338; Ruheu Lall v. Dilidyal, (1874)21 W. K., 
257 ;(.« Ill'll Daa v. Shumbhiuintli, (1860) 3B L. R., A. C. ,258 ; Mahomed 
Aizaddi Shulia v. hhalli Muli.i, (1871) 8 13. L. R,, 26. 

11 Xej Piotap Singh v, Chntn|>a Kalee, (1K8G) 12 Calc., 06. 

Slnth Jughuij V. Muksuod Ali, (1866) 6 W. R., 07 ; see scctiun 103 pont. 
Waigaiikarv. Wad^kar, (1867-8) 5 Bum. H. C., A. C., 194; Mohuu Chunder 
Dhui* V. Kidge, (1863) Mareli., 381 ; Joy Ram Roy v. Omrao Roy, (1800) 12 
W. R., 431. 

IS Mowab Khan v, KiighounaUi Doss, ^1873) 20 W. R., 474. 

Shah Koonduii Iwall, r. Makhuii 1.^x1 (1867) |1 N. W. P., 247 ; Goluok 
Chunder v. Anunt Kishore, (1876) 25 W. R., 38. 

Shagur Chunder v. Mohamaya, (1876) 25 W. R., 25. 

** Chunder Moiiee Dusiee v. Modhoo Doy, (1875) 23 W, R., 166. 

Charou v, Zobeida Khatoon, (1870) 25 W. R., 54 ; Kristo Oobind Kur v. Gunga 
Pershad, (1870) 23 W. R., 2^1 ; Goluok Nath v. Kirci Chunder, (1880) 10 
dale., 045 ; Riam Coomar v. Kalec Coumer, (1808) 10 W. R., 279. 

Baba Madliav v. Veukatesh, (1892) 10 Bom., 540; see also Goburdhuu 
Badhoo, (1804) 1 W. R., 244. 
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If the plaint does not disclose a cause of action, the proper order is to reject the 
plaint and not to dismiss the suit.^ 

The fact that the Hit^h Court may have called for a case and decided it in 
regular appeal does not affect the ordinary course of appeal in execution of that 
decree, and enable a party to claim a regular appeal when he has only the right 
of special appeal.^ A. Judge to whom a memorandum of appeal from an 
appellate decree is presented for admission is entitled to consider whether any of 
the grounds mentioned in this section exist and apply to the case, and if they do 
not, to reject the appeal summarily.^ No objection on the ground of misde- 
scription or defect of parties can be peimitted to be raised for the first time in 
second appeal.^ The plea that the suit is beyond the pecuniary limits of the 
Munsifs jurisdiction should not be allowed*to be raised in second appeal, if the 
appellant does not appear to have been prejudiced.^ When a judgment-debtor 
applies to have an execution-sale set aside and alleges fraud on the part of the 
decree-holder or auction-purchaser, the application is one under s. 244, former code 
(sec. 47) though the question is between the judgment-debtor and the auction- 
purchaser, who is not the decree-holder. In such a case, a second appeal lies and 
the period of limitation is 3 years under art. i78.<’ The Court in second 
appeal is competent to bring on to the record persons who had originally been 
joined in the suit, but were not joined in the appellate Court. ^ 

Unstamped document . — An instrument not duly stamped w'ill not be admitted 
in second appeal on payment of stamp and penalty, when there is no evidence 
that the stamp and penalty were tendered and refused on the hearing of (he first 
appeal.^ 

Limitation. ~^ee “ Limiiation,” t>rdcr XLl, r. i. 

Ninety days on the Appellate Side and twenty days on the Original Side 
from the date of the decree appealed against— arts. 156, 157, Sched. II, Act 
XV, 1877 ; the Court can extend the time for sufficient cause.'’ 

Letters Patent If two Judges differ as to the admission of an appeal after 
time, there is an appeal under the Lctterh Patent.'” 

Special The High Court can in special appeal, look into ihe 

grounds upon whidi an appeal his been admitted after time by the lower 
appellate Court;" but it will not interfere if the Court has exercised its discre- 
tion in a sound and reasonable mannei’- and not capriciously or arbitrarily 
without sufficient legal matecMl tu support its decision 


‘ Ounga Naraiii v. Tilnekram, (1RH7 H) L. R., !.'> I. A., 119 ; 15 Cult*., 

* lliitiianoogra Sahoy V. Byjnath Lall, (1871) 15 W. K., 104. 

^ Rudr PrjHud 1 . Baijriiitli, (IRO.3) 15 All., .307. 

* Sivagttiiga Taluk Board v. Nara^naii, (IH9.1) 10 Mad., .317. 

” MathuBiiini v. Nallakulantha, (189.3) IH Mad., 418. 

® Nemai Chand Kanji v, Dono Nath Kanji, (1898) (yaks, W. N., 691. 

' Paya MaUthil Appu r. Kovamcl Amina, (lR9(i) 19 Mad., 161; hut se© cmgm. 

Channi v. Lala Kam, (1894) 10 All., 5. 

" LakshmandaH V. Ramhhau, (1806) 20 Bum., 791. 

V FloweHt V. Kuotoob Hossoiti, (1800) 1 Agra. V. H., 100 ; KuBliinaiith v. 

Mynooddeon, (1864) W. R. (VT B)., 140 ; Aot XV, 1877, h. 5. 

Hu»taini v. Collector of Muzaffarnagar, (1887) 9 All., 655. 

" Oh'nmlir Ui. v. Ho.hcton LiU. (ISS2) II C. T.. K.. 177 ; « (Jalo.. 251 ; Mowri . 
Bewa n. 8urondra Nath, (1808) 2 II. L. K. . A. C.. 184, Hilo ; 10 W. R., 178. 

" Hanchotlji r. Lallu, (1882) 6 Bom., 304 ; Fatima Bcgam v. Haiisi, (1887) • AIL. 
244. 

“ Parvati rr. Canpati, (1899) 23 Bom., 51.3; Tulsa Kunwar v.* (Jlajraj Singh, 
(1903) 25 AIL, 71 ; Hamid Ali v. Gayadii), (1004) 26 AIL, 8^. 
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Siftg^le — The order of a single Judge admitting an appeal is liable to 

be impugned at a hearing before two Judges and if the appeal is admitted 
ex parte^ then the respondent can always raise the question of limitation.** 

Who may or may not appeal. — A person who has no interest in a suit 
cannot 6le a special appeal. A Hindu widow and her sons sued for confirmation 
of her title in certain property which she claimed as separate property, and Imth 
the Courts declared that it was joint and not her separate property. It was held 
that the sons not being affected by the finding could not appeal.^ In a suit for 
rent against A, he pleaded a transfer to B, and the latter was made a party ; in 
regular appeal the Court decreed the suit against A, and dismissed it, as against 
B. B was not allowed to appeal but the case is different where such a party is 
aggrieved by the decree.® Parties who did not appeal from the decision of the first 
Court cannot appeal specially against the decision of the lower appellate Court on 
the ground that the decision of the first Court prejudiced their rights.® An auction- 
purchaser as well as a decree-holder has a right of second appeal from an order 
setting aside a sale held in execution of a decree, though he may rot have been 
a party to the suit.*' 

Deor^. — Under the former Code, an appeal lay from the decree only® 
and these rulings hold equally under this Code.® 

Appeal will lie.— Error,- -The error must be an error of law and not of 
fact thoii|b an apparent finding of fact may be an eironeous inference of law.^^ 
An appeal will lie when the main ground for the belief or disbelief of evidence 
has no existence or for discrediting witnesses for general reasons not affecting 
the credit of any particular witnesses such as disbelieving a witness, because 
he is a naib paiwarce or for want of due consideration of evidence and for 
introduction of foreign matters into the case or for improper mode of dealing 
with evidence or for irregular dealing w’lth evidence or for improper rejec- 
tion of evidence afTecling the decision of the case on the mei its or basing 

^ Duht^y Snhai r. (ianoshi Lai, (lK7fi) 1 All.. 34; Husaini v. Collector of 
Mii/.uilatnagar, (1SS7)0 All., 11. 

» Moalmullah v. AininHlullah, (IhH(i) 13 Cali*., 7H ; Neiikutruyiidu v. Nagadu 
(I8SG) 1) Mud., 45(1. 

*' Doorga JVrahad r. Uadlia Moliiin, (IS”, I) l.i W. R , .5,%. 

' Ougnee (Miowdhraiii r. Kcrainiitoollali, (1S72) l7 W. U , 211). 

•• Krishna v. Mohrdi, G Uah. W. N., ."i.SI. 

" Boykaiit Kaiii v. Uliuiulei, W. 11 , 1H(>4, Act X, 37. 

’ Hira Lull (Miundcr Kunt, (189S1)) 3 ( ’ale. W. N., cli. Sr© rontra, Kinoo 
Khan v. Kawbiz Molla, ( 1890-7) *1 Calc. VV. N., tc. 

" KovIrmIi Chiinder v. Hum Lall, (IHHl) G Culo., 2<tG ; Niamut Khan v. Phadu 
Buldia, (ISSl) G Calc., 32.3. 

” Sou Dofiiiitiori Decree p. 7, an(i. 

Moor Mahomed Honsain v. Forlies, (1874 L. R., 2 1. A., 1. 

Sovvaji V . Chiniin, (18(i3 G) 10 Mou. 1. A., lol ; and boo Shepherd v. 
IIouderHoii, (1881) 7 App. (’rb., P. 04 ; Elliott v. Tur(|iiniid, (1881) 7 App. Caa., 
P. 85. 

Aino.iruii r. Chorag Ali, (187»>) 24 W. R., 343. 

>3 Shoo Pursliun v. Bruii Pandoy, (187.'») *24 W. H., 251. 

Mackenzie v. Jowahir Muhtoun, (1870) 25 W. R., 137. 

" Sooraj Kant v. Klmodeo Naraiii. (1874^ 22 W. R., 9; Kooloep Naiin v. 
Huiiiinou Singh, (1874) 22 W. H., 278. 

Ram Das i\ Man Mahaiii, (1871) 7 B. L. U., App. 4; Shibo SoonHuree «. 
Chunder Kaut, (1874) 21 W. R , 2l7 ; Anioor Boparoe v. Hurree Mohun, 
(1875) 23 W.K., 87; but compare. Mohun Matoon r. Uiiiatum, (1872) 18 

• W. R.. 409. 

Uoop Nar^ineo e. Ressal Tewareo, (1875) 24 W. K., llO. 

‘I* Huro Cbmider (lobind Ohundor, (1872) 17 W. R«, 263; See Hassan Vt 
Makohhadi (1006) 32 Gale., 200. 
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the judgment not upon the whole evidence or for failure to give proper effect 
to the documentary evidence adduced or for omitting to consider an important 
portion of such as refusing to accept a topographical^ survey map in the 
absence of better evidence or for. di5caratng4>rect oral evidence merely upon 
the appearance of a document* or for allowing parol testimony to be governed 
by documents improperly admitted ;* or for misconstruction of a document 
or for limiting the effect of a sale<certiHcate by inferences drawn from other 
documents;* or for a misdirection as to the effect of evidence as where a Judge 
held that if a village had not been sold, it must have been mortgajged or that 
if A did not support plaintiff*, he could have no right or the existence or non- 
existence of an usage having the force of law,^* or that documents not denied,^* 
or objected to,^* are admitted ; or that from the fact of one person carrying on a 
business firm, and appearing to the world to be the only person carrying it on, 
there could be no other person in partnership with him.^* And an appeal will lie 
for the wrong admission of secondary evidence^* ‘or for finding a fact without any 
evidence or without evidence from which the conclusion might be reasonably 
drawn or on a case not set up by the parties or warranted by the evidence 
or admittinic an unregistered document:^* or for treating as evidence a document 
filed with the plaint* but not proved or entered in the list of documents admit* 
ted or for starting with the assumption that certain evidence hits not been 
produced, and it is on the record or for looking at the evidence of one side 
only;** or for complete disregard of evidence ;** or coming to a deiision upon a 


^ Shuudhakuii v. bhuriit Chund«ir, (1875) 23 W. H., IttO ; Abdool Ruhman «• 
8ufy Mikliayesh, (1875) 24 It., 203 : Mohuii Singh v. Jnghutty, (1876) 24 
W. R., 207. 

* Sham Kaiuiu if. Court of Wardn. (1873) 20 W. R.. 197. 

* Appa Kalga v. Mallu, (1892) 16 Bom., 477. 

* Oajlioo V. Kotidar, (19U7) 11 Calc. W. N., 2:10, or excluding evidence of settle- 

ment proceedings and disregarding road oesH returns, Mohiui v. Kali Tara. 
(1907) U Calc, W, N„ 1028. 

• Lallah Jha v. TuUeb Matool, (1874)21 W. K., 436. 

• Boido Nath v. Russiuk Lall, (1868) 9 W. R., 274 ; Piiraii Cbunder v. Grish 

Chunder, (1868) 0 W. R., 450. 

^ Kalee Churn v. Chiuidee Chum, (1968) 9 W. U., 366 ; Nowbut v, Chuttenlliaree, 
(1873) |9 W. R., 222; Imrit Lall e. Mahomed Lall Zamali, (1872) 18 W. R., 
447. 

■ Mookhya Huruckraj v. Ram Lall, (1870) 14 W. R., 435. 

• Ram Prasad Das v. Rajo Koor, (1870*80) 5 C. L. R., 94. 

Scvvnji r. Cliiima, ( 1H63) 10 Moo. I. A., 151, p. 164. 

Ram Dhun v. Ram Naraiii, (1169) 11 W. K., 811. 

Kakarla v. Raja Venkata, (1906) 29 Mod., 24. 

Kirteebaah Mayetoe v. Rarndhun, (1867) B. L. R., (F. B.), 658. 

Naraiihhai v. NaroHliaiikar, (1880) 4 Bom. H. C., A. C., p. 101. 

Shoobul Chitnder v. Koylanh Chiiiider, (1870) 14 W. R., 23. 

Lauhmaii Singh v. Puna. (1K8K-9) L. R., 16 1. A., 125; Chundor Kant o. 
Showdaminee, (1868)9 W. K.,517. 

Uemaiita Kuiiiari r. Brojoudro Kishore. (1890) 17 Calc., 875; L. R., 17 1. A., 
65 ; Rce, however, Virbhadrappa v. Malmntapxvi, (1891) 15 Bum., 070. 

Shivabasava t*. Sangoppa. (1805) 29 Bom., 1. 

Basawa v. Kalkapa, (1878) 2 Bom., 489 ; Kamaim e. U manna, (1883) 7 Bom., 
123. 

Damoo Mahata v. Doya Coomarco, (1876) 25 W. R., 101. 

Hur Gobmd o. Joya Roy, (1875)24 W. R., 146. 

Deo Suruii Pinwy v. Mahomed Ismail, (1875) 24 W. R., 800. 

Doss, (1875) 23 W. R , 65 ; Aiiuiid Chunder r. Rutoessuri 
(1876) 25 W. R., 50. 
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qaestion of fact after excMiiiff a portion of the evidence under the erroneous 
impression that it is not legal evidence or for misconceiving the legal position 
of the parties.* A second appe^ will lie from an order passed by a Judge 
refusing to confirm a sale on the gf^nd that, When the confirmation of sale was 
applied for, there was no subsisting decree, the order being one under s. 244 
(section 47) ;® from an order relating 10 the setting aside a sale on the ground of 
fraud or from an order returning a plaint for presentation in the proper Court;* 
or from an order of the lower appellate Court, enoneously dismissing an appeal 
on the ground that no appeal lay.® When an appellate Court deems it neces- 
sary on the application of a party or otherwise that a commission for local 
invesj^ation should be issued, the return to that commission should be before 
that Court, before it should proceed to hear the appeal. When the Court 
proceeds to determine the appral without waiting for the return of the comnii- 
ssion, there is a substantial error or defect in its procedure 

Admitting a re-hearing after time of a case decided ex-parte ;• 
omitting to arrive at some finding on certain material facts having an important 
bearing upon a question at issue m the suit ;* omitting to decide a material 
issue, omitting to decide a question of limitation, though not raised finding 
a fact without giving reasons trying an issue not raised or trying a case 
without framing issues ^ unless the parties have gone to trial knowing what the 
real question between them was lefusing to is^ue a commission to^ examine 
a witness on the ground he was not material allowing the plaintiff in the 
lower appellate Court to change his suit from confirmation to one of recovery of 
possession lefusing costs to a defendant who had successfully pleaded want 
of jurisdiction in both Couits adding a co- plaintiff lemandmg a case 
irregularly ;** admitting a review without proper enquiry or proof where proof 


» ICothoora v. Ram Ruohj'a, (18B9) 11 W. R., 482 
^ • Doorga Churn w. Shamanund, (1860) 12 W. R., 370. 

’ Doya Moyi r. iSarat Chander. (180S) 25 Calo., 175 : I Calc. W, N., 666. 

* Kahil Singh v. Rdal Singh, (1004) 31 Calc , 386. 

■ Kalian Dis r. N*wal Singh, (1876) 1 All., 620. 

* Mathura Mo'iin Pal r, Aniiraddi Shilaloi, (1903) 8 Calc. W. N., 64. 

’ Bfarlho Singh w. Kashi Singh, (1891) 16 All., 342. 

* Runglal Miiaer w. Tukhnn Miaser, (1877) 2 Culo., 114. 

® Dan math v. Ilari Dasi, (1885) 11 Calc., 499. 

Ram Kor v, (Imigaram, (1892) 16 Bom., 645 ; (Jopal Roy v. Tekail Roy, (1867) 8 
W. R , 333. 

Saluji Kosraji v, Rajsangji, (1864) 2 Rom. H. C., 162. 

Niiigappa v. Sliivappa, (1895) 19 Rom, 323; Kamat v. Kamat (1884) H 
Bom., 36H. 

Ram S<K)iHlur e. K aloe Perahad, (1873) lOVV. R. ,267* Palaiiiyandi v. Multi • 
Kami, (1865) 2 Mad. H. C., 441. 

Rewuri Pershad w. Jaiikee, (1.806) 11 Moo. I. A., 27; Sh^o Sahoy w. Rcohun 
Singh, (1874122 W. R , 3l ; Chuiidcr Motieo l)os*«ue v. Modhoo Oey, (1876) 
23 W. R., 100. 

»» Mitna v. Fuzl Ruh. (1870) 13 Moo. I. A., 583. 

Jhotco Singh v. Gopal Singh, (1875) 23 W. R., 467. 

Terietput Singh v. Sudersan Das, (1879) 4 Calo., 46. 

Moshingaii V. Moxari, (1886) 12 Calc., 271. 

*• Googlee Sahoo v. Premlall, (1881) 7 Calo., 148. 

Nanabhai v. Ramshot, (1809) 6 Rom. H. C., A. C., 166; Ram Kant v. Oune- 
Bhee, (1866) 6 W. R , 47 ; but boo contra Nowcowroe v. Mookta, (1866) 2 
W R., 181 ; Jugobundhoo v. Sreonarain, (1873) 20 W. R., 188 ; Gungamonee 
e. liiBttr, 17 W. H., 466. 
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it necessary omitting to examine witnesses tendered* have been considered 
good grounds for special appeal. An objection to the frame of the suit on the 
ground of misjoinder of two plaintiffs with two distinct causes of action can 
be raised in second appeal.* When an ll|>peal was heard ex parte by he 
lower appellate Court and the decree of the Court of first instance reversed in 
the absence of the respondent on whom notice of appeal had not been duly 
served and who was not aware of the proceedings till after the time for applying 
for a rehearing under s. 560 of Act XIV of 1882, O. XXI, r. 21, and the Limita- 
tion Act, Sched. II, art. 169, had expired ; hcld^ that the High Court in second 
appeal had power to interfere.^ 

Costs , — See note under section 35 ante. 

Finding of fact -An appeal does not lie on the ground of an erroneous 
finding of fact, however gross and inexcusable the error may be ;* but an 
appeal does lie to i.npeach the conclusions arrived at from the finding.* The 
High Court should not interfere with inferences of fact drawn by a lower 
appellate Court. ^ Where there is no error or defect in the procedure, the 
finding of the first appellate Court is final, if that Court had before it evidence 
proper for its consideration in support of the hndin;;, and an appeal will not lie 
on the ground that the lower Court has misapprehended the evidence, discarded 
or not given sufficient weight to other evidence, or given weight to other 
evidence to which it was not entitled* hut if reasons are not given for the 
finding, it does not bind in Bombay.'* 'fhe existence of a custom,*® 
of a right of use,** of good faith,** of reasonableness of nonce,** of an 
implied contract to pay rent at a consolidated rate,*^ are questions of fact, 
and so is the amount of damages to be awuided ;** and so also is the 


' iiliYruh Chundor V. Madhuli Ram, (1S78) \V. U., K1 ; KoleitiiuMiddeen v. 

Heenin (1H7*'3) 24 W. K., IKIt ; (Miundeo ('Imni r. Londiin Ram, (lK7tl) 2.7 
W. R, 824; Parhutty Cliiirti r. ProUp (’liuiidor, (IM7o) 2.7 VV. R., 27.7; 
otherwise, if evidence has boon taken, Sahehjan r. Sutclur Ali, (1S74) 22 W.H., 
288 ; see also (Biolarn HiMsein v. Okhoy CfHirimr, (1805) 8 W. K., Aet X., lif). 

* Mouilal r. KhirtMla DiiHi, (1808) 20 Ciile., 740. 

* Moliima Chandra v. Atul (Jhaiidra, (1807) 24 Calu., 540. 

* Balaji Ran v. Sithahlioy, (1890) lO Mad., 414. 

^ Qjmpare, Goluck Nath v. Rirti Cliuiider, (1880) IG Calc., 045. 

** Ram Goi>al v. Shamsklmton, (1892) L. K.. 19 I. A., 228; 20 Cain., 9.8; 
LuehmeH'ftir Singh V. Maiiowar HuMsuiri, (1891-2; L, K., 19 1. A., 48 ; 10 
Calc., 253. 

* Hameer Mahomed e. Foul Mahoineil, (187.8) 19 W. R,, 811 ; Wtxmia Moyeo 

e. Kurinuck Chunder, (1872) 17 W. K., 418; Mahomed Manoo e. Mahomed 
Asanoollah, (1872) 17 W. H , 849 ; Kaloe Dobh v. Kliettro, (1872) 17 W, H., 
472. 

* Radha PruBad v. Bil Kuwar, (1872) 17 Cale., 720 ; T*«rtap Chunder r. Mohen- 

dra Nalh, (1890) 17 Cali:., 291 ; L. K., 10 1. A. 288 ; followed in Shivahasava 
«. Sangiippa (100.7) 20 Bom.. I ; Diirga ('Inmdhiairi r Jawahir, (189<1) 
L. H., 17 1. A, 12J ; (ISiH) IS (Jah-., 28, [o\er-ruliiig NIvath Singh v, 
Bhikki Singh, (188.7) 7 All., 019, and Kntieiiiiia Begum r. Moliamud Annur, 
(1888) 9 Calc., 800] ; LachniHn Singh r. Puna, (1880) li R , 10 1 . A., 125 ; 
(1880) 10 7.78 ; Kuxiil Karim ?>. Movrlah BiiUhIi. (18!H) L. R., 18 I. A., 

07 ; 18 , 448 ; Ram Rat an Nandti, (1802) 10 Calc., 240 : L. R., 

10 I. A., I ; Kanicsliwar IVrHuil r. Ainannt idl.i (1809) 20 ('alf., 68; 2 Calc. 
W. N, 049; ShiririlNii 7\ Khui'tiheilji, (1890) 22 Bom., 480; Bulknuhnu 
(fuviiid, (1002) 20 Boni., 017. 

" Pumhotani v. 1>utg<iji, (ISOO) 14 Buiri., 4.72 ; Niiigappa r. Shivappa, (189.7) 
10 Bom., 823. 

**’ Syud All V. (lupal Dosh, (IMOO) 13 VV. R., 420; ITiirreehiir ». .fudoonath, 
(1808) H» W. R.. 1.78 

VVnxceruuddcHii 7’. iSiieulnind, (1809) 11 H. , 28.7 ; Mahumed Ali v. tliigul 

Ram, (1870) .7 B. L K , App., 84 ; 14 W. R , 1*24 
'* Bhuliuii Mohan ?». Sandamiiii, (1870)5 B. L. R., App., .70. 

Bidliuiiiukhi V. Kefyutullah, ( IH 8 O) 12 Calc., 08. 

Siriparapu Malhkarjuiia, (1804' 17 Mad., 48. 

Bnnee Madhuh V. Bholanath, (IHOH) lOW. H., 104; sec also .lohoeruuddeen 
V. Baboo Perahud, (1870) 18 W. R., 22. 
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meaning^ of a'* document or a deposition but the construction of iii^., 
its legal effect, is a matter of law.* It cannot detract from the weight of 
concurrent findings of fact that they have been arrived at for 'different 
reasons.* The question whether the properties in suit passed under a 
salC'Certificate is a question of fact.* The High Court has no jurisdiction 
under this section to review a finding as to a boundary line ;* and a question 
whether the erection of an indigti frtetory will render land unfit for agriculture 
is of fact.* In second appeal, the High Court set aside the decrees of the 
lower Courts, as certain issues raised in these Courts has not been considered, 
and reminded the case. The lower appellate Court took evidence on the issues 
tried before and came to findings of fact upon that evidence. Heldy that the 
.lower appellate Court tried the case not as an original case, but as an appe.il, 
and that on^ second appcil the High Court is precluded from going into facts, 
and that restriction of power is not confined only to cases when evidence is 
taken in the first Court.^ When the lower appellate Court arrived at an 
erroneous conclusion by relying on a comparison between two signatures in 
which there were considerable discrepancies, the High Court reversed its 
decision and remanded the case for retrial.* When the derision of a Judge 
is based neither on evidence nor admissions, it is not binding in second 
appeal.* The High Court can interfere if the lower appellate Court draws 
erroneous conclusions by assuming a state of things m favour of the defendant 
which is contradictory to his case.^* When the lower appellate Court ,draws 
conclusions from evidence not warranted by law or reason and fails to try a 
material issue in the rase, a second appeal will lie.^^ When a finding of f.ict 
is based on an ‘ijrroneou'i view of the plaintiff's conduct having amounted to 
acquiescence, the finding of fact mty be set aside, and the case remanded for a 
fresh finding.^* When the finding of the evistence of* usage is based mainly 
on irrelevant matters, the case must be remanded for retrial.^ ^ The finding on 
an issue by a lower appellate Court which is based on a misconception of what 
the evidence is, cannot be accepted in second appeal as a legal finding on it.^* 

It is open to a Court in second appeal to question the soundness of an inference 
arawn fiom a finding of f.ict.'® 

Mi ved questions of fa t and law, ViXi ejectment suit the evidence of the 
plaintiffs title to the propeity consisted of evidence of acts of user from which the 
Court was a^ked to infer ownership in the »il)3ence of proof of a better title by 
the defendant. On the evidence the District Judge held that the plaintiffs title 
w.as not proved. Hehi^ that this finding, which was a mixed one of law and fact, 
was a finding with which the Ifigh Court could not interfere on second appeal. 

» Himniut Ali v. NyaniiU-iollah, (1875) W. K., 250; CUiatenoy r. Braz. 
Tclgh. (Jo., 1 g. H., (ISDJ), 79. 

Id ; and hoc Nowbul Singh e, Chutter Dhareo, (|873) 19 W, R., 223. But 
Heo Kudr Prusud r. B/ujnatli, (IMIKI) 1.7 All., 307, p. 371. 

Nil Morii V. Kii'ti Cliiiiiilor, (1893) 20 Calc., 847 : L. 11., 20 1, A., 9*». 

^ WahidiinniMsa v. Bipin Bahnri, (1890 7) 1 Calc. W. N„ cnxvii. 

® Lukhi Naraiii v. Jndu Nalli, (1893-4) L. K.. 21 L. A., 39 ; 21 Calc., 504. 

* Ilari V Siiroiulra, (1907) 11 C. W. N.,794 ; 0 Calc. L, J., 794. 

Beni Pornhad e. Naiid Lil, (1897)24 Calc., 89. 

■ Piioodoc Bihce fJ. (Sohind tMmiider, (1874) 22 \V. R., 272. 

“ Vishvaiiath r. Dlinmlappi, (1893) 17 Bom., 47»7. 

SiirlicBHUi V, Chota Aii/.oollah, (1871) 8 U. L. R.,^A|>p., ^/8 ; 1/ W, R.,213; 
see also, Poona Ch under e. Cli under Cooinar, (1875) 24 W. R., 171. 

Mahararii Shiekh v. N.ikowri Dm, (1871) 7 B. L. U„ App., 17 ; see also 
Uiiro Prosad i». Woomatara, (1881) 7 Calc., 203. 

Rambhat i». Bababhat, (1894) 18 Bom. 255. 

PaUkdliari M iiinorH, ( I S90) 23 Calc. , I70. 

* ■* tidviinl V. Vilhal, (1890) 20 Bum., <5.1, 

»• Krnhiia Kwhoro r. Mw Mahomtid Ali, (1898-9) 3Culc. W. N., 265, 



320 


THE CODE or OmL PitoOEDVBE. 


Past VII.* 

8K).10A 


When from the facts found by the lower Court the lejfal infereitce to be drawn 
is certain, the High Court in second apoeal mav correct the erroneous^ conclu- 
sions drawn hv the lower apoellate Court. When, however, the legal inference 
to be deduced from such facts is doubtful, it is not open to the High Court in 
second anpeal to interfere wiih the findings of the lower Court.' ^ A second 
appeal will lie on a finding of adverse possession, when such finding is a mixed 

S uestion of law and fact depending upon the proper legal conclusion , to be 
rawn 'from the finding as to simple facts * The question what is actually 
bargained and paid for at an execution-sale is a mixed question of law and fact, 
and the High Court on second appeal is not bound by the finding of the Court 
of first appeal with regard to it* In Ishwar Chandra Sanira v. SaitsA 
Chandra .the High Court interfered in second appeal, as the lower 

appe^^te Court had omitted to consider an important portion of the evidence, 
and it was held that the erroneous view of the evidence involved^ an error of law. 

Question of law. —The proper inference to be drawn from the terms of a 
document is a question of law and can be considered in second apoeal.t^ But 
when the construction of documents is not in issue and the sole question is as to 
their effect as evidence, there is no question of law involved.® If the decree 
appealed against is bated on a wrong view of the law of evidence, or on a mis- 
conception of the canons which the Piivy Council and the High Court have 
defined as to how a special cusiom should be proved, the High^ Court will inter- 
fere m second appeal.^ When the lower appellate Court arrives at a conclu- 
sion which IS based upon an erroneous view of law, the jiidp^ment is open to 
•^question in second appeal.® So also when there was no evidence before the 
lower Appellate Court upon which it could properly arrive at the conclusion of 
fact to which it did arriv#.® 

Disregard of an Amin’s second report is not a substantial error of delect 
of procedure and constitutes no error of law.”*® The Court will not interfere 
on special appeal with a decree proceeding on a mistake as to the applicability 
of a law, when such error docs not affect the decision of the case.’' 

Procedure. —When the first Court h.ad in the absence of evidence found 
that a compromise upheld by the lower Court was not for the benefit of a certain 
infant ; held that this was a substantial error or defect in the procedure of the 
first appellate Court, and that the High Court was right in second appeal in 
restoring the decree of the lower Court When the lower appellate Court 
passes separate decrees in appeals relating to the same matter between the same'" 
parties against the same person, separ.ile second appeals must be filed.'* 
When the High Court on special appeal was of opinion that the judgment of the 
District Judge reversing that of the Munsiff on the credibility of the witnesses 
did not fulfil the conditions that a judgment reversing such decision o ught to 

' Kajarani e fianesh Hari,' (1897) 21 Bom., 91. 

• Luchmoswar Singh v. Manowar Hospein. (1891-2) L. B.. 19 T. A., 48 ; 19 Oalc. , 
239. 

* Gnanamnial v. Muthu Sami, (1890) 13 Mad., 47. 

* Ishwar Chandra Sjuibra v. Sitish Chandra Giri, (1903) 7 Calc., W, N., 126. 

■ Chockalingam w. Msyandi Clietti^r. (1896) 10 Mad., 485. But see, Rudr 
Prasad v. Baijna'h, (1893) 15 All., .367, p. .371. 

• Laoliman Lai v. Kaiihaya Lai, (1894) L. R., 22 I. A., 51 ; 22 Calo., G09. 

’ Dosai Ranohhodas v. Hiwal Nalhiibhai, (1897) 21 Bim., 110. 

* Islmn Chundor v. Rialiu Sirdar, (1897) 24 Calo., 825 ; 1 Calc. W. N., 665. 

* Sliivabasava V. Sangappa, (1004) S Cal. W. N., 865. 

LakhI Narain r. Jnclu Nath, (189.3) L, R , 21 1. A.. 30 ; 21 Calo., 504, 

Kuroem Khan v. Muhfooz, W. R., F, B., 16; Akbur All w. Hoasein Allyi 
(1866) 5 W. R. Mis., 20. 

Hcmanta Kumari v, Brojendro Kishore, (1889-90) L. R., 17 I. A., 65 ; 17 Calo., 

876 . 

Chathu V. Kunhamed, (1888) 11 Mad., 280. 
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the case was brought before itself and was heard by It as a regular 
appeal.^ Sojp t(^, when the lower appellate Court disposes of a suit upon a 
wse not raised by the parties, and to which the evidence had not been 
directed.* 

In Second appeal, the High Court has the power of considering whether 
the procedure adopted by the lower appellate Court in dealing with the facts is 
proper and whether the inferences of fact or law deduced by that CouiT'froni 
fac^ established to its satisfaction are well-founded or not.® \n Dhuput Rai 
V. Ao/f the judgment of the lower appellate Court was set aside on the 
ground that the procedure adopted by it in the trial of the case was not in 
acdorwi^ with l^w, which reauires that all the facts' and circumstances of the 
case shopld be taken into consideration. 

Appeal does not lie, — A special appeal will not lie from the legal exercise 
of a discretionary power j® such as determining the amount of credit to which 
each particular proof offered is entitled ;® or refusing to take additional evi- 
dence or admitting it ;® or refusing to allow an appeal by A for a minor 
D to stand for B, he not being a minor or from an order refusing to allow an 
appeal to be withdrawn or refusing to restore an appeal withdrawn or 
refusing to allow more evidence after the party had rl ised his case;'® or 
refusing or awarding costs, or adding,'^ or refusing to add parties;'® 
or allowing or disallowing interest on a decree;'® or refusing to summon 
plaintiff as a witness ^ or dismissing the suit for the plaintiff’s refusal to 
answer a material question ;'® or dismis->ing or decreeing a suit for non- 
attendance of a party when ordered by the Court to attend in person or refus- 
ing to fine a recusant witnctis or refusing to admit an appeal after time ;®' 


* Purmeshur v. Brijo UU, (IK90) 17 CaU ., 256. 

• Bhivabasava v. Sangappa, (1904) 8 Calc. W. N., 865 ; L. R., 81 1. A., 154. 

* Protap Narain Singh v. Uogliu Ram Hozra, (1901) 6 Calo. W. N., 185. 

•* Bhupat Rai v. Kali Rai (I9(r2) 6 Calc. W, N., ft.")". 

* (lopal Khttudee Rao v, Deokee Nuiidun, (1874) 6 All. H. C., 178. 

• Muthra r. Magh Singh, (1870) 2 All. H. C., 207. 

' Kulpo Singh V. Tliakoor Singh, (1871) 15 W. H., 429; Uolam Mnkdoom v, 
HHfcHxnonniflHa, (1 867) 7 W. R , 489 ; Mohi'Hli Ch under r. Shosheo Mookhoo, 
(1866) 6 W. R., 196 ; Ram Piari r. Kalhi, (1901)2.3 All., 121. 

" Riidhanath 1 )«wr r. Klielliit Olinnder, (1872) 17 W. R., .558 ; but sec, Hafiz Abdul 
Kurri'ii v. SHkiNScii, (1885) 11 Cnlc., 1.39. 

• Sliama Charan r. Tnrnk N.ith, (1869) 8 11. L. Tt,, App., 115. 

Raj Kiahon r. Raj Kislicn, (1806) 6 W. R., A.-t. X, 24. 

' * Mudhoomutty Dchia v. Dhuiiput Singh, \1870) 18 W. R., 167. 

Rakhnl Doms v. Prolup Chundni , (1 869) 12 W. It., 456. 

*• Ooma Churn v. (liiHh C'liiuidci, fl876) 25 W. H. , 22; Futoek Paroooc v. 
Mohendnr Nath. (1876) 1 Calc., .385 : 25 VV. H., 226; Aohumhit v, Kutihya 
Lall, (1867) 7 W, R., 20S ; Beer Pcrshail r. Iloorga Pcrdnul, W. R , (1864) 
215; Daulat Rum ». Ilurgi Pra«i I, (1898) 15 All., .3.3.3. 

(layaram w. Thhui- Cbundcr, (1865) 2 W. R., 158. 

Jagadaiiilia V. Haran Chandra, (1868) 10 VV. H , 109 ; 0 B. L. U., 526, iTnto ; 

Piiran Mundol v. Sham ('hautl, (1864) 1 W. R., 228. 

Pares Nath w. KihIo Mohan, (1869) 3 B. U R., App., 105 ; 12 W. R., 50. 

Indi*n Loelmn v. (Irwh Cliiindor, (1868) 10 \V. R., 1.34. 

' “ Jeshta Ramji v, AM’akcr Mullaiidagattea, (1866 7) 3 Mod. H. C., 299. 

Narain Doaa v. Mahtnli Chuudor. (1868) 10 W. R., 174 ; but sec, Kiato 
(3oomar v. Gohind Cooiiiar, W. K., (1864) 138. 

•* Prankiabo v. Kaloc Doss, (1867) 7 W. R., 460. 

Roghoonath Singh V. Roy Mohun Lai, (1867) 7 W. R., 296; Phoolharoo v, 
Hishoabur Porshad, (1868) .3 Agra, 801 ; but Hoe. Gooeenath Roy v, Oopeenath 
Clinttcrjoo, (1866) 6 W. R., Mia, 100 ; Gungarlas r. ttamjoy, (1880) 12 Calc., 80. 

21 
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nor on the mere ground that the lower Court has not recorded the reasons for its 
decision in the manner prescribed in this Code nor on a ground relating 
merely to the weight of reasons given nor as to the comparative worth of 
the testimonies of two witnesses nor as to the weight of evidence nor for 
giving a bad reason for believing the witnesses of one party nor for question- 
ing the reason for rejecting documentary evidence nor for the absence of 
any finding on the proper custody of a document admittedly loo years old 
nor for omission to give leasons for believing witnesses,^ and disbelieved by 
the first Court nor for taking additional evidence nor for disbelieving a 
witness on the ground that he was interested, nor for any other reason within its 
discretion such as ordering or not ordering a local inquiry or refusing 
to amend a plaint nor from a finding on the genuineness of a deed in evi- 
dence unless such finding is btsed on an erroneous presumption nor 
because the Judge did not write out his judgment containing the reasons for his 
decision until after the decree in appeal was passed, or even after he vacated his 
office nor for omitting to draw an inference from the conduct of patties relied 
on as evidence,' ^ nor for omitting to decide a point raised;'^ nor where no 
appeal lay to the lower Court;'** nor where the lower Court dismissed an 
appeal after hearing it on the merits, though no appeal lay nor from an 
order of a District Judge confirming the judgment of a Subordinate Judge errone- 
ously deciding that he has no jurisdiction to execute his own decree, merely 
because the amount decreed together with interest has exceeded the limit of his 
pecuniary jurisdiction nor because the lower Court admitted documents 


' Biavanath V. Baul3'aiiath, (1886) 12 Ciile., 109; BhagvatHaiigji v. rartabsangji, 
(1867) 4 Bom. H. C., 1<»5. 

* Doorga Churn v. Shamaimnd, (1869) 12 W. R., 876. 

^ Maokonzio v. Jowaliir Mnhtun, (1876) 25 W. H., 137. 

« Dhoondh Biihadoor v. Piiag Singh, (1872) 17 W. R., 314. 

* Sheo Golam v. Mahaduo Lull, (1872) 18 W. R., 110. 

* Hunoe Datt v Campbell, (1869) 11 W. R., 278 ; hut me, Siirosnttv v. Umbika- 

nuiid, (1875) 24 W. R., 192. 

* Buddiooddeon v. Culam Peer, (1872) 17 W. R., 279. 

■ Shumahurooddy v. Jan Mahomed, (1874) 21 W. R., 260. 

” Luckheemonee V. Rajkishore, (186.5) 4 W. R., 106; Mukdoomunnima v. Nokhy 
Singh, (1875) 24 W. R., 296. 

Haiiz Abdul Kurriin v. Srikiaaen, (288.5) 11 Calo., 139 ; see also, Pran Nath v. 
Ram Coomar, (1878) 2 C. L. R. 3.3. 

* ' Dwarkanath Doss v. Miiddiin Muhan, (1806)6 W. R., 292. 

HouraUll v. Oungadhur, (1862) W. R., (F. B.), 10 ; Maodonald v. Munar Ray 
(1863-7) B.L.R. (F.B.) .3.58 ; (1805).3 W. K., Act X, 153 ; Graham w. Lopez, (1864) 

1 W. K., 141 ; Rvkuiit Nath t». ]*oareo Muriee, (1H64^ 1 W. R., 196 ; Pnorho 
PiaHhad (Jhuiifler Nath, (1864) 1 W. H., 249; UajkiHsoeii v. Huiomnhun, 
(1866) .5 W. R.. 248 ; Hash lUharee v. Sahob Roy, (1869) 12 W. R., 76. 

Watson & Co. v. Nidhoo, (1808) 10 W., R. 87, and see, Barker r. Furlong, 

2 Ch. (1891), 172. 

Bhugwan Chunder v. Dukhins Debia, (1807) 8 W. R., .3,56. 

** Akjoo Bibeo r. Koonjoo Bohureo, (1873) 19 W. R., 288 ; Oopal v. Tinoowree, 
(1873) 19 W. R., 349 ; Moher v. Koramut Ali, (1874) 22 W. U., 402. 
Bhagvatsangji v, Partabsangji, (1867 ) 4 Bom. H. C., 10.5. 

Savi V, Punchanun, (1876) 25 W. R., 503, 

Wise V. Huro Lall, (1871) 10 W. R., 150. 

Tfurdyal Singh v. Kunliya Lall, (187.3) 19 W, R., 247. Qiidanibara Pillai v. 
Kaman, (1862-3) 1 Mad., H. C., 189 ; Oanga Charsn v. Sasti Mandrd, (1902) 
6 Cal., W. N., 614. 

*** Gholain Esliak v. Hyder Moollah, W. R,, (F. B.,) 4^ 

** Rhamraw v. Niloji, (1886) 10 Boin., 200, 
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intufficiently stamped or refused to admit a document even on payment of 
stamp-duty and penalty ;• or allowed secondary evidence to he gfiven, .without 
payment of necessary^ stamp-duty, when it was lost ;* or did not sent for a 
record, where a decision on the propriety of sendin^^ for it had been postponed 
till the hearing and the application was not renewed or that a witness ought 
to have been examihed, when no such application was made in the Court below ;* 
or for an error in valuation not aflfecting jurisdiction or because the 
Judge omitted to record an opinion on an Ameen’s report or found the 
report to be untrustworthy and the map wrong.** Where the point is then raised 
for the first time, a special appeal will not lie on the ground that the plaint has 
not been verified, when the defendant filed written statement without objection 
nor for a mistake in account nor for hearing a case before the fixed 
date, if the parties are present nor generally, for any error not of impor- 
tance or not appealed against in the lower Court ;■*■■* ‘ -irh as the admission 
of immaterial evidence.^ ^ A judgment-debtor whose property had been sold in 
execution of a decree and purchased by the decree-holder applied that the sale 
should be set aside on the ground that the person at whose instance execution 
had proceeded had been improperly bmught on the record. The application was 
rejected by the Court of first instance and an appeal by the applicant was 
dismissed. that no second appeal lay to the Iligh Court.i® An appeal 

will not lie to set aside a decree agcainst a party not a party to the appe.i* against 
which the second appeal is preferred. No appeal lies against an order of an 
appellate Court returning a memorandum of appeal for presentation to the 
proper Court.^^ No second appeal will lie when a Court of first appeal has 
disallowed the appellant's plea of excuse for not having filed the appeal within 
limitation, exercising therein a judicial discretion after consideration of the 
facts.'** 

Appellate decree paeeed e:it parte ^See.^*’ 

Qrounde of appeal.— .See “Mkmorandum of Appeal,” Order XLI, r. 3 
and notes on Order XLI, r. 2. 


‘ Makbul Ahmad v. Iftikharimissa, (1875) 7 All. H. G., 124 ; Hur Chander 
(thoHO c. Wooma Sooiiduree Dossoo, (1H75) 23 W. R., 170: and see the case of 
Gurpadapa v. Naro, (1880) 13 Bum., 493. 

• Oiimbhirmal v. Chojmal, (1873) 10 Bom., H. C., 406. 

■ Haran Chunder v RiisMick Chiinclor, (1873) 20 W. R., 63. 

• Chundi Churn v. Doorga Persad, (1882) 12 C. L. R., 81. 

• SuiiiaHokhara V. Subhadniniaji, (1882) 6 Bora., 524; Gulani v. Badrudin, (1889) 

i:( Bom., 3.36. 

® Kisto Churn t». Dwarka Nulh, (1868) 10 W. R., 32, but »co Govinda Menoii v, 
Karima Kara, (ItN)I) 24 Mad., 4.3. 

’ Bundhoo Suokoola’iy v. .loy Prokasli .Singh, W. R., (IS64) p. 367. 

• SShcodyal w. nodgkiiiRon. (1875)24 W. R., 342. 

• Shama Suonduvoo v Rohinnod loea, (1875) 21 W. R., 71. 

Ram Kanth Boy v. Kaloe Molmn, (1874)22 W. R , 310 ; Prosunno Cooinar v. 
Chytiinno Churan, (1876) 25 W. R., 74. 

** Hukoemuuiiissa ff. Muokdoonuiii (1861) 1 W. R., 246. 

Chamruo Singh v, Tota Roy, (1873) 19 W. R., 430. 

Aohumblioot Towaroe v. Bhugwant Pande^', (1869) 1 All. H. G. , 101. 

** Watson A Co. v. Gopoe Soonduree Doaaoe, (1875) 21 W. R., 302. 

Daivanayagam v. Rangasami, (1806) 10 Mad., 29. 

Rama Kurup v. Sridovi, (1893) 16 Mad., 290. 

Raghunath Charan v. Sliamo Koori, (1004) 31 Calc., 344. 

1 * Tulsa Kunwihr v. Gajraj Singh, (1903) 25 All. 7l* 

** Ajudhia Prasad t’.'^almukand, (1880) 8 All., 354; and also Kali Kishore v. 
W'lnunjoy, (1878) 3 Calc., 228 ; Marnti r. Vithu, (1892) 16 Bom., 117. 
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The memorandum need not be accompanied by the decree of the ilrit 
Court.^ 

A vakeel cannot certify his own appeal.^ 

Plaintiffs having been granted an adjournment in order to obtain a certificate 
under Act XXVI 1 of i860 failed to avail themselves of the* opportunity. The 
suit was accordingly dismissed and the High Court refused to disturb the 
decision.^ 

The grounds of special appeal should be full/ and specific, and should 
clearly indicate the error of law assigned, or the substantial ei ror or defect in law 
or procedure or investigation which is imputed ; and in the latter case it should 
be made to appear on the face of the ground of appeal that such error or defect 
probably produced error or defect in law in the decision by stating what bearing 
the supposed error or defect had on the merit# of the case.^ 

The general rule as to grounds of appeal is that a party is not entitled tp 
relief upon facts or documents not referred to or stated in the pleadings / ot 
inconsistent with them / nor on any ground which has never been considered, 
taken, or * tried in the Courts below^ except it is a pure point of law going to the 
question of the jurisdiction of the lower Courts and capible'of being determined 
without the consideration of any evidence other than mat on the record;® but it 
is in the discretion of the Court to allow or disallow a plea of limitation not set 
out in grounds of appeal.^® And where parties allow a suit to be conducted in 
the lower Courts as if a certain fact was admitted, they cannot afterwards, in a 
special appeal, question it and recede from the tacit admission and where 
instead of objecting to the form of a suit in the first Court, they litigate on certain 
issues, they cannot recede from this position in special appeal and assert that 
the plaint disclosed no cause of action,^* though if the suit were remanded to the 
first Court for trial on the merits, the appellant could do so there/* 

First raised in special appeal — Parties should not be allowed to present 
a new case in special appeal except under very special circumstances;^® there 
each of the parties has gone into evidence upon the issues raised in the lower 
Courts, no question as to whether the onus lies on the one or on the other can 
arise in special appeal where the first Court refused to summon his witnesses 
the party was not allowed to raise this in special appeal/® So, a question 

‘ Pirathi v. Veiiuitramaiiayyan, (1882) 4 Mad., 419. 

^ Tlmkour Dohs Muokorjee v. Ameer Mundul, (1870) 14 W. R., 168. 

* Batafu 9 . Mahosli, (1883) 6 All., 353. 

* Rani Kriato v. Knj Chunder, (1860) 11 W, R., 246. 

* Nuiid Kinh ire v. Ram Kulpo Roy, (1871) 13 W. R., K. 

* Muhuniniiid Zahour r. Kutta Kockt, (IH60-7) II Moo. I. A., 473. 

^ KhIioh Chunder v, Shaiiia Chum, (1866-7) 11 Muo. I. A., 7. 

* Sruoniutty Donsee i*. Lalunmosiee. (1807-8) 12 Mcxi. I. A., 473 ; Prritap Chunder 

V. Collootor of Oowalparali, (1874) 22 W. R., 210. 

* Fakir Chand r. Aiiunda Chunder, (1887) 14 Calc., 386. 

Balaram v. ManJU Dae, (1907) 11 Cdc. W. N., 030. 

Mohima Chunder Roy i>. Rani Kishore Acharjoe, (1873) 15 B. L. R., 133; 
l>evaji Goyaji v. Gndadbhai tiudvhhai. (1804-5) 2 Bom. If. C., 28; Gunga 
Phul Ojhii V. (inpal Onpadliya, (1804) 1 VV. R., l.HO. 

** Mahomed Haeliim r. Kalee Churn, (1870) 13 W. R., 91. 

Buknh All 11 . .Toyanut, (1809) 11 W. R., 248, Kali Cooiiiar v. Brohmomo\'e, 
(1864) 1 W. R., 23 ; Soodukhiua V. Raj Muhun, (1869) 11 W. R., 350; see, 
however, Lacliroan Prasad v. Bahadur Singh, (1879-60) 2 All., 884, 

Doorgaram Roy v. Nuro Singli, (1860) 11 W. R., 134. 

Madari v, Malki, (1884) 6 All., 428. 

Osman Singh v. Chunimnn Mahtouii, (1871) 13 W. R., 87. 

Huron Muhun 11. Asgur Behareo, (1873) 23 W. R., 324; Gnlam f». Bodrudin ; 
(1889) 13 Bom., .336. 

Onoornop Chunder v. Hoera Monee Doisoa, (1860) 11 W, R , 418. 
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of the comp^ncy of plaintiff to sue as agent, > as guardian,* or as co- 
sharer,” whether of the value of the. suit, or the lesidencc of the defendant 
or any other facts, which are necessaiy for jurisdiction whether the plaintiff 
j dcinandcd furiher relief and should not get a fleclaration ;* or 

that defendants being strangers to the agicement could not be made parties 
to a suit for specific performance • None of these questions should be allowed 
for the first time ig special appeal unless it can be decided upon the record before 
the Courts locompelency to bring a suit/ or iiuidmissibiluy of a document.® 
or incompetency or the arbitrators to administer other than the usual oath/® 
or any matter of law going to the root of the plaintiffs suit,”*' such as want 
of jurisdiction patent on the record,'- or that there is no cause of action,'® and 
the point manifestly arises out of the pleadings,'^ or want of notice in a 
suit for ejectment of a tenant,'® or that the lower Courts have misconceived 
the whole case/® may be raised on special appeal, but not limitation,'^ 
raised orally at the hearing as to the presentation of the respondent’s 
tippeal in the lower appellate Court nor any plea not taken in the 

memorandum, such as the non-payment of deficit stamp dui> on the 
memorandum of appeal in the lower appellate Court within period 
of limitation ;' ® nor non-joinder of parties nor misjoinder ; nor* 


‘ Soorendni Nath Roy r. Uiighoohiir Dynl (1871) lo W. R., 392. 

* Tliiiiuiuuii, V. (jiiilah Rims* 2 All. H. C.. 89. 

" Naiiou R<j^ V. Jooiiiiu*k Lall Daas, (187*2) IS W. H., 370. 

* TrilooHmi D.3 .<is n. Gugun Ch under, (1875)24 W. K., 413 {(but see Kamtarak 

Karati e. Diiiarutli Mandal, (1871) 7 U. L. R., 184 ; 24 W. R., 414, note; 
Court of WardM r. Roup Mtxirijuree Kuuur, (1876) 25 \V. 11., 260 ; Ramanund 
Hoy V, Urnoknlor Delnja, (1865)2 W. R.,257. 

* Chooiu t<. Umma, (1891) 14 Mad., 46 


• Ikidhu If, Madhavrao, (1894) 18 Ikmi., llU. 

' Kanahai Lai v, 8uraj Kuiiwar, (1899) 21 All., 146. 

• Radlia IviHlioii r, Uiiklilawur Lai, (1866)1 Agra, I. 

" Ooniat'Kil Fatima v. (ihuiiiiou Singh, (1873) 19 W. K., 22 ; hut bcm', JuygoiNil w. 

ThakomoDOO, (1869) 11 W. IL, 381. 

*«* Waliulla v. <4hiilaiu Ali, (1876-7) 1 All., 535. 

*^ Kuppa V. Dorasanii, (1883) 6 Mad., 70. 

Biipiiji V. Uniodhhai, (1871) 8 Bom. H. C., A. C. J., 21.'); Mohan Ishwar v. 
Haku Kiipa, (1880) 4 Bom., 6.38 ; Nyamtula v. Nana, (1889) 13 Bom., 424. 

>•* Jan Ali V. Ahrloor Rahiiiii.iri, (1870) 14 W. R., 420; Parbati Churn w. Kali- 
nath, (1870) 6 B. L. R., App., 73 ; Aiiirita v, Nnru, (1889) 13 Boin., 489. 
Mahainmad iHiuad, r. Chattar Singh, (1882) 4 All., 69. 

Abdulla r. Subbarayyar, (1878-81) 2 Mad., 346 ; Vithu v, Dhondi, (1801) 15 Bom., 
407 ; but see, Ram Nuffer v. Dhol (lobind, (1878) 1 C. L. R., 421, [the validity 
of a notice to quit may, however, be questioned fop thei first time in Beoond 
appeal — (lauri iSankar Shah v. Najubrali Hosaein, (1896-7) 1 Calo., W. 
N., clxzi].— Mahomed v, (laiiapati, (1890) 13 Mad., 277, p. 280. 

»• Kideo Mohuii V. Kaloe Kiato. (1869) 11 SV. R., 183 :2 B L. R., App., 30; 

Narayana v. Muni, (1887) 10 Mad., 363. 

*’ Shivapav. Dod Nagaya, (1887) 11 Bom., 114. 

** Ahmad Ali v. Waria Husain, (1893) 1«5 All., 123. 

** Ram Kislien v. Dipa Upadhia, (1891) 13 All.. 580. 

Moidin Kuttl v, Kriahnan, (1887) 10 Mad., 3*22. 

«» Uurahun v. Saminah Bibee, (1864) 1 W. R., 114 ; Maula v. Gulwr Singh, (1804) 
16 All., 130 ; [compare TarineeCliuPii v, Hunsmaii, (1873) 20 W. H., 240]; 
Mairaluii v, Narayana, 3 Mad., 359 ; Nujinooddeoii Ahmed v. Zuhoorun, (1868) 
10 W. B., 45; Ram Dyal v. Ram Doolal, (1869) 11 W. R., 273 ; Tiluck 
Chnnder «. Muddun Mohun, (1860) 12 W. R., 504. 
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defect of parties not affecting the merits of the case nor any 
objection to the admission of evidence other than that taken in the Court 
below nor any objection to the mode of recording evidence nor 
any objection to evidence as not being the best ; * nor any objection 
as to the arrest in execution of a decree ; ^ nor an objection that a 

E ortion of a decree cannot be executed nor an objection as to the delay in 
ringing a suit for specific performance of a contract.^ And where it was con- 
tended in second appeal that the matter in dispute should have been decided under 
section 47 (s. 244 old Code) and no regular suit would lie : m the Judge who tried 

the case would also have tried the matter if raised under that provision no question 
of jurisdiction arose.^ See “ Duty of an Appellate Court,” Order XL, r. 
^1. Where in a suit to obtain a declaration of the plaintiffs right to be registered 
in the revenue register, it was objected that the plaintiff had not previously 
asked the Collector to place him on the register, the objection having been for 
the first time raised in second appeal was disallowed.^ A question of law, 
arising on the findings and not affected by any facts outside these findings may 
be raised for the first time in second appeal.^ ^ But not if it sets up a new 
right differing in kind from that asserted throughout the trial and not differing 
merely in degree.'^ 

Where the pUaintiff in appeal to the District Court did not make it a ground 
of appeal that the lower Court had revived an c.r parte decree after the proper 
time, he was not allowed to make it a ground of special appeal,^ ° but this is a 
matter of discretion and the Court may allow it to be argued A point of 
law may be raised for the fiist time in second appeal, if it does not involve the 
taking of additional evidence on matters of disputed facts.' ^ The High Court 
is bound to notice an argument on a point of law raised in special appeal, even 
though it was not raised before that Court on a previous occasion when it passed 
an order of remand;'* a point as to jurisdiction under Chota Nagpur 
Encumbered Estates Act has been raised and allowed in second appeal for 
the first time.'* An objection involving a point of law as well as of fact, 
if not taken in the Court below, cannot be entertained in second appeal.'^ 
But a plea though not set out in the plaint may be taken, if the plaint did set out 
all the facts necessary to support the plea.'* A plaint which contains general 


' Boydonath V. Or\Bh iChundor, (1878)3 Calo., 28; otherwise, if it is fatal — 
Qhulam Kadire. Mustakim Khan, (18P0) 18 All., 109, 

^ Baiiu r. Baji (1890) 14 Bom., 372 ; boo alnu Wuzeer Jemadar v. Noor All, 
(1869) 12 W. R., ,33 : Lakaliman v Anuit (lopal, (19(M)) 24 Bom., 591. 

” Lall Mahomed V. PcorNuxur, (1H72) 18 W. R., 112. 

* Avudh Beharoc v Ram Raj, (1872) 18 W. R., 105, 

• Dwarka Nath v. Uiiiioda Churn. (1887) 8 W. K , 318. 

® (loodur Salioy r, Dhunrieahur, (1880) 7 C. L. H., 117, 

7 Mokund T.a11 v. Chutay Lall, (1884) 10 Calc., 1081. 

" Azizuddin r. Ugmanugra, (1887) 14 Calc., 80.'). 

® Biiikaji Baji v. Panda, (180.*)) 19 Bom.. 43. 

Nagosh V. (iururao, (1893) 17 Bom., 303. 

Raohitwa V. Sliivayugapa, (1894) 18 Bom., 879. 

Baio Khasia e. Jata Sirdir, (1870 8 B. L. R., 78 ; 15 W. R., 315. 

Madhn Pershad v. Cajadhar, (1SH3-4) L. H., II T. A,, 180. 

** (iavdappa v. Cirimallappa, (1895) 10 Dom. 331. 

IJarimba Debia Nilnionee Singh, (1871)15 W. R., 180; but see, Jowahir 
I.rtill V. Court of Wards, (1872) 17 W. R., 214. 

*• Ajodhya V. KoBliub (1007) 11 Calc., W. N., 1127. 

Vaflanji Haribhai v. Lalhi Akhu, (1885) 9 Bom., 286 ; and see Umrao v. 
Mahomed Hojabi, (1000) 27 Calo., 205 ; 4 Calc., W. N. 76. 

Judooiiath V. Kaleekristo, (1874) 22 W, R., 73. 
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ChaDjp^ng nature of suit.— See “Duty of an Appellate Coitr** 
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havini transferrJ ii o«7l\ Fruv«riy on cne ground of plaintilfs father, a Hindu, 
nnd"r*Ml"aksh^a Kw » pu-pose.io one for property as the ioint osme; 

heirshio "f nor .mu’.V : “ *“■' •'?“'*• "" *" (doweri to one on 

C0nliri4tian nll« *f special rircumstanres, from a suit for 

one for recovery of possession » nor from a suit for 
Sion** * special title to one based on twelve years’ advpisc posses- 

hi*"’ V P''**e»s<on as an occupancy-ryot but a suit to eject can 

be changed into a suit to redeem.!* And where asuitv-is Contested 
to b^'w ^ •’ud purchased fiom B, the title of U was not allowed 

iL^ld nm^hl"f‘’M'"i“‘’'^“ ••''=•'■">« 'he broad ground that a case 

‘ decided on grounds not raised in the lower Couits.»« And in all 

evfdenrp connection with the 

time Tn explanation, it cannot be started for the first 

Remand. Hefore remanding a ca^, the Court is empowered to see if there 
the Judge record to warrant a contrary finding to that arrived at by 


‘ Krishnaji v, Wamnaji (IH94) Ig Bom., 144. 

• Hutyahhama v. Kriohiia Chunder, (1881) 6 Calc., 55, 

* Firth, f,v 10 C. 1)., 419. 

* Madari v, Malki, (1884) 6 All., 428 ; Kanliia v, Mahin Lall, (1888) 10 

Mahomed r. Sitaramayyar, (1892) 15 Mad., 50: Sheo Narain v 
Diiti, (1800) 11 W. R., 10 ; 2 B. L. R., App., 15 ; iSf>cretary of State 
(1882) 5 Mad., 183 ; Jainscdji v. Lakshniiram, (1880) 13 Bom., 323. 

* Copal V. Uaiiniaul, (1882) 8 Bom., 107, 

• Puriag lUitt r. Brojo Koonwar, (188S)9 W. R , 503 
’ Roorjo KfMimnr v. (Tuii^udhur Hoy, (1889) 12 W. H,, SO. 

• Hemangineo v. Pitamber (1868) 5 W. R., 1 97. 

” Muttunami v. Rainakriuhiia, (1889) 12 Mad., 292. 

KHpaNatli v. .Sanala, (1804) 1 W. R,, 283. 

** Shill Das Narayun Singh v, Hhogwan Dutt, (1808) 2 B. L. R., App , 15. 

»» Umbica Churn v. Nadir HoHSoiii, (1889) ]1 VV. R., 13.3; 2 B. L. R., A. C., 
258. 


AIL, 405 f 
Bhuffwan 
V, ifuuji, 


>■ Terietput Singh v. Sudornan Das, (1879) 4 Culu,, 46, 

Krishna Churn Rrntab (thunder, (1881) 7 Calc , 580. 

» • Brindabun Chunder »\ Dhiiminjdy, (1880) 5 Calc., 246. 

Sankana Kalana v. Virupaknhapa, (188,3) 7 Bom., 148. 

” Ahmed v. SunaooHah, (1867) 8 W. R., 5. 

»" Shill Suhayo e. NurHiiigh Lall, (1874) 22 W. R., 352; Buiiaeo Lall v, Aolarlh 
Ahsan, id., (1874) 652 ; Jugdeep Narain v. Duon Doyal, (1873) 20 W. R. 174 • 
Moer Bahadoor Ali t;. Suuoechuroa, (1888) 0 W, R., 157. '* ' 

Jan Ali v. Abdoor Rahman, (1870) 14 W. R., 421. 

•® Ram Pershad e. Rajunder, (1886)6 W. R., 288} Jugdeep Narain e. Doon 
Dyal, (1878) 20 W. R., 174. “ 
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Neither the lower Courts nor the Hi|h Court can go behind the decision on 
remand. If not changed in review, it is nnal.' Findings upon issues remanded 
by the High Court in second appeal cannot be challenged upon the evidence as 
in first appeals, but objections to these findings must be restricted to the limits 
within which the original pleas in second appeal are confined.* 

The omission of a party to prefer an appeal against an order of remand does 
not preclude him from questioning its legality when it comes up in special appeal 
from the subsequent decision passed after remand.* 

When a case is remanded to try ^ single issue, the order prevents the case 
being re-opened.* 

The first Court held the suit was barred ; this decision was set aside on 
regular appeal, and the case remanded for trial on the merits. The first Court 
then decreed the claim and the appellate Court dismissed it. In special appeal 
it was held that, though the defendant might have appealed from the first 
decision of the appellate Court on the Question of limitation, he could raise the 
same objection in cross-appeal on the plaintiffs special appeal.* 

The general affirmation of a judgment in special appeal can only refer to 
the points raised by the appellant, and the rejection of the appeal does not 
necessarily dffirm the other findings of fact or law incidentally arrived at by the 
lower Court.* Where the lower Court decided the issue of limitation against, 
but the other issues in favour of, the defendant, and the High Court remanded 
the case without passing any judgment on the issue of limitation, it was held 
that when the case came up againdn special appeal, the Court could enter on the 
question of limitation.^ When the lower appellate Court fi anted a wrong 
issue for decision, but it appeared from its judgment that there was a finding on 
the point which would have been raised ii the correct issue had been framed, 
the High Court in second appeal refused to remand the case for a new finding 
on that issue.* 

When it is stated in special appeal that the lower Court 
refused to examine witnesses, it is not sufficient to put in an affidavit to the effect 
that a verbal^ request of the vakeel to examine witnesses was refused. The 
general practice is for the pleaders to apply for examination of witnesses by 
petition.* 

When a Judge states that an admission was made before him by one of the 
parties to the suit, the High Court cannot in special appeal enquire whether the 
Judge is right or wrong in making the statement.'® 

Limita of jurisdiction of second appellate Court.— If the High 
Court call up a case as a tegular appeal before themselves, and go through the 
evidence, they exceed the statutory limits of their jurisdiction." 

‘ Ram KuvarlKii V. UnnifKljiQr, (18fi9) C , A. C. J., 140: Nnrsiiig 

t». Anderson, (187.3) 10 W. R., 12.3 ; imd sre DiiRaradlii r. .Toddtt Udoni, (1882) S 
Mad., 103. But eve llcokiHlivii r. Baiiei. (1884)8 All., 172. 

''' BalkiHliuii V. JuHoda Kuav, (1883) 7 All., 705. 

^ Magaram Ojha r. Nilmonco, (1874) 21 W. R., 320; 13 B. L. R., lOH. Sec 
also, Kanto Pernlicd r. Jagat Chandra, (1800) 23 Calc., 335 ; and Clauri Shoukiir 
V. Karima (1803) 15 All., 413. 

* Moltan Alice r. Shew llukHli, (1803) • Marsh, 603; Puree Jan r. Bykunt 

Chundor, (1868) 0 W. H., 380. 

‘ Miixa Himmal Bahadur, in the matter of, B. L. R,, (F. B.,) 420 ; and see 
Itasaradhi r. Joddumoiii, (1882)5 Mad., 103. 

* Ahmed Hussein r. Batidec, (1871) 15 W. K., 01. 

’ Phool Koomaroe v. Wonkar Pershad, (1867) 7 W. R., 67. 

" Vishnu Ramcliandra v. danesh, (1807 ) 21 Bom., 325. 

" Ramessnr Bhuttacharjoe v. Shib Narain, (1870) 14 W. R.,410; Raj Lukhee 
Dabia e. Gokool Chundor, (1860-70) 13 Muo., 1. A. 225,226. 

Byknutnath Goopto t». Proaunno Moyeo, (1800) 5 W. K , 106. 

** Lukhi N«rain v. Jodu K*tk*, (1893-4) I* R., 21 1. A,, 4S j 21 OUc., 804. 
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Oourt-fees. — In a &uit upon a hypothecation bond it was found by the 
Court of first appeal that the bond and the debt secured thereby were binding on 
the first, but not upon the second defendant. The plain lifT preferred A second 
appeal against the second defendant. HeU^ that the Court- fee payable on the 
second appeal should be calculated on the amount of the debt sought to be 
recovered.* Where it was discovered in second appeal in the High Court that 
the respondent, when appellant in the lower appellate Court, had not paid a 
suflAcient Court-fee on his memorandum of appeal in that Court, and up to date 
of the hearing of the appeal in the High Cuuit, though called on to do so, had 
not mide good the deficiency, it was held tl^at the proper procedure was not to 
dismiss the respondent’s appeal to the lower appellate Court, but to stay the 
issuing of the decree, if any, of the High Court in favour of the respondent until 
such time as the additional Court-fee due by him might be paid.- 

No appeal lies to the High Court from an order of a District Judge, reject- 
ing an appeal petition as insufficiently stamped. ^ 

HmoiuI t^iii oil no 101> No Hecuud appeal shull lie except 
other grouaS*. on the grounds mentioned in section 100. 

a 

Act XIV of 1882, sect. 585 : this section applies to H. C. In regaid to Coorg 
See. Reg. 1 of 1901 ; ss. ii and 12. . 

102. No second appeal shall lie in any suit of the 
Nneecond iippoai in nature cogiii/.nblo by Courts of Small 
oortaiii Ruita. Causcs, when the amount or value of the 

subject-matter of the original suit does not exceed five 
hundred rupees. 

Act XIV of 1882, sect. 586. This, section applies to H. C.^ 

Praotioe in appeal.— If in appeal it appears that there is a Small Cause 
Court in the place where the suit was instituted, and it was filed in the ordinary 
Court, the proceedings will be set aside as without jurisdiction and the plaint 
returned.^ 

Rijlht to be}(in . appellant begins, even w’herc his right of appeal is 
contested. ** 

Cognizable by Court of Small Causes.— The law now in force in 
regard to Provincial Courts of .Small Causes is Act IX of 1887. 

No special appeal lies in a suit cognizable by a Small Cause Court, though 
a question of title to immoveable property has be^ raised and tried in it.^ 

The mere fact of a question of title arising does not prevent a suit l;|feing 
cognizable by a Court of Small Causes or give a right of second appeal. By 
merely asking in the alternative for an account of profits, a suit cognizable by a 

* Uamasami v. Subbasami, (IKOO) 13 Mad., 508. 

' Naraiii Singh v. Chaturbhuj Singb, (1808) 20 All., 30*2. See also, Valambal 
Ammal v. Vitliilinga, (190i)*24 Mad., 331. 

* Veiikatarayadu r. Kangayya, (1808)21 Mad., 152. 

* Aut XXIll of 1801, N. 27. Tliie Huctioii appIipN to U. C. It is not in furou iu 

the Atidaiiiaii and Niuoliar IslamlH — Rvg. 1 of 1884, h. 4, and has been modi- 
fied in Coorg, Reg. 1 of 1001, h. 12. 

^ Kalian Dayal v. Kalian, (1885) 0 Bom., 250. 

« Ruatomji v, Kossowji Kaik, (1884) 8 Bom., 287, 280. 

* Moheah Mahtu v. Pirn, (1870) 2 Calc., 470 ; Sunkar Lall v. Ram Kaleo, (1872) 

lb W. R., 104; but see Faohoov. Georoo Churn, (1871) 15 W. K.. 566; 
Lukhynarain v, Ooraohand, (1883) 0 Calo., 110 ; Manappa o. McCarthy 
(1878.81) 3 Mad.. 102. 
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Small Cause Court cannot be converted into one of a different nature and the 
addition of an unnecessary prayer for a declaration does not prevent a suit being 
of a Small Cause Court nature.^ 

It is the nature of the suit and not the Court in which it is tried that 
determines the appeal.* So that if a case is of a Small Cause Court nature, 
though for special reasons it cannot or has not been tried in a Small Cause Court 
no appeal lies> A suit of the nature cognizable by a Small Cause Court does 
not cease to be so within the meaning of this section, because the Court in which 
it was instituted under s. 23 , Act IX of 1 S 87 , returned the plaint to be filed on 
the regular side on the ground that the suit involved questions of title.* A suit 
to recover from the decree-holder money paid as the price of property sold in 
execution of a decree as the property of the judgment-debtors, on the ground 
that the judgment-debtors had no saleable interest in the property, is a suit of 
the nature cognizable in Courts of Small Causes.* 

Appeal does not lie. — No special appeal lies in a suit fur contribution 
under s. 69 of the Indian Contract Act, where the parties are not sharers in joint 
property nor on a bond specially registered under s. 53 , Act XX of 18 O 6 
for an amount less than 500 rupees;* nor for rent not exceeding Rs. s^o nor 
in a suit for damages below Rs. 500 whether the damages are on account 
of moveable or immoveable property.^* nor for sale of a decree for an 
inadequate amount nor for damages for detention of materials of a 
house nor rn a suit for money paid by an unsuccessful claimant to attached 

property in order to save his share from sale in execution nor in a suit 
not for money but to redeem a mortgage nor in a suit to recover a share 
of malikami realised from the Collector nor in a suit to have property made 
over to plaintiff on an account nor in a suit for recovery of money 
paid in excess of rent due nor of share of profits of land nor in a suit for 
refund of excess revenue paid by a lessee ^ nor in a suit against Government 

‘ Narayan v. Balaji, (1897) 21 Bom., 248 8oe» Vinayak v. Krishnarao, (1901)25 
Uoni.* 625. 

* Kamaohendraiyar V. Korulla, (i(Ml7) 80 Mad., 101. 

* Kalian Daval r. Kalian, (1885) 9 Boro., 259; Muliadvb Budhai Ham, (1 18)5) 

27 All, 358. 

* Id; MnsaMiyav. Sayad Ciiilam, (1K83) 7 Bom., 1(K) ; Harakh Ham Sartip. 

(1890) 12 AIL, 579 ; Miittukoi nppiiii v, Svllun., (1892) 15 Mad., 98 ; Aiinamala, 
r. Biibramanyaii, (1892) 15 Miul. , 298. 

^ Muttukaruppaii v. Kellaii, (1892) 15 Mad., 98 , Kali KriHlina v. IzzatunuUsa, 
(1897) 24 Oalc., 557 ; 8ada tSliaiikar r. Brij Mohan, (1808) 20 All, 480. 

* Makiiiid Ham v. Binlh Kishoii, (1898) 20 All., 80 ; hut nut) coutta^ Pachaynppaii 

1 *. Narayaiia, (1888) 11 Mud., 269. 

brinivaau V. SivakoUindo, (1889) 12 Mad,, 349; wv uIho, KriHlim* Kamini r. 
CJopi Mohan, (1888) 15 Calc., 652. 

" Sri Bullow V. Baburam, (1885) 11 Calc., 169. 

* Kango Roy v. Holloway, (1899) 20 Calc., 842 ; (I899-19(M)) 4 Calc, W. N., 95. 

>0 Bheenuck Lall v. Hung Lall, (1869) 11 W. H., 360; Gopoeniith v. George, 
(1866)6 W. R., 7 ; Luckeo Debia v. Maliok, W. H., (1864), 237. 

> ' Kristonionoe v. Bishanibliur, (1866) 5 W. U., 215. 

Kofdiub r. Broniniumoyeo, (1864) 1 W. H., 35. 

Poorsiiituni v. (lour Swiidur, (1872) 18 W. H., 283 ; sec also, Kridliiiu Kishorc, 
Bireshur, (1879) 4 Calo., 595. 

Khuleel Mahomed v. Fnrzam Ally, (1860) 12 W. R., 260. 

Raemcinoo v. Mahumcxl Hafizulla, (1869) 3 B. L. R., App. 06 ; 12 W. R., 29. 

Baldoo V. Raniaurun, (1876) 25 W, R., 234. 

»» Sib Shahaya v. Birohandra, (1868-9) 2 B. L. R., A. C.. 172 ; 11 W. B., 30. 

Joy Narain v. Muddoonoodun, (1865) 2 W. R., 134. 

White V. Tripura Sunkur, (1864) W. R., 297. 
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for recovery of money in the hands of a Nazir stolen from Court nor in a 
suit for tho msttoriAls of a hut or their vAlue nor in a suit to recover posses- 
sion of a share of a boat by establishing pluintiffs right nor in a suit fur 
damages for value of crops misappropriated, the claim being under Rs- 500 
nor in a suit by an heir for personal property valued at Rs. 200 , said to have 
been taken from his ancestor nor by some members of a caste to compel 
other members to deliver caste vesaeU to the caste piiest nor in a suit for 
the recovery of the value of grass alleged to have been cut and taken away 
nor for money had and received nor for a share in money recovered by a 
co-plaintiff nor by a co-sharer in a suit to recover money not exceeding 
Rs. 500 falling to his share, from the person in charge of the collections nor 
in a suit for mesne probes nor for compensation for money realized by the 
defendants from the actual occupants of land s<aid to be nlaintiffs tenants, even 
though the pl.iint was returned by the Small Cause Court under 5 . 23 , Act IX of 
1887 , to be bled in the civil Court on the ground that the suit involved a 
question of title nor for a suit for account where there is an alternative 
prayer for damages nor in a suit which although raising a que:>tion of title 
is one cognizable by a Small Cause Court nor in a suit for rent other than 
house rent where the amount or value of the suit does not exceed hve hundred 
rupees;^® nor in a suit for the enforcement of the terms of a muchalkay^ If 
the parties have submitted to the jurisdiction, it is not opt*o to either of them on 
second appeal to plead want of jurisdiction.^'^ Kaitubadi and kurntini^ 
emoluments are neither a charge on, nor interests in, immoveable propeity : no 
second appeal lies in a suit for arrears of such charges.’** A suit not exceeding 
Rs. 500 in value was brought in a Court exercising jurisdirtion as a Court of 
Small Causes. That Court passed a decree and transferred it for execution to 

* Ocilloutur of Tippoi'iili v, MatizunniKan. (I8fl9*70)*l B. L. K., App. 46. 

* Kashoe Chundrr r. Judtw Niith, (1868) 10 VV. R., 29. 

* Malioined Aziin v. Hahoiiied Soniot*, (1874) 21 W. K., 418. 

* Hedaotoullali v. Km loo, (1807) 7 W. H., 78; Rum l>yiil r. Iluro Sooudurco, 

10 \\\ K., 272 ; Sliih Decu V. BukHhtM^ Ram, W. R.. (1804) Min. 8. 

* Kapiilff Bewail i>. Kcsiiraiii Kooch, (1800) 11 W. R., 95; 2 B. L. K., App., 28. 

" Kalian iMyal r. Kalian, (laH.")) 9 Bum , 259. 

’ KriMlina Prusod v, Muizuddin, (1870) 17 Calc., 707; Imt sco, Dowaii Roy e. 
Siiiidur Towary, (1877) 24 C'ulc., 108. 

» Muhamcli Bogani i\ AhluiN All, (1885) r> All , 581 ; Lachmin t>. Chammilal, 
( 1882 ) 4 All., 6 ; Collector of UawiiiNirc* r. Kcdari, (1882) 4 All., 19; Kalian 
iSiiigh V. Uliiiiini Lial, (1884) 6 All., 10; see also, Juugul Kiahoi'e t>. Kughou 
Nath, (1878)20 VV. R.. 4. 

«• Dobi DttH V. Laelimuii Singh, (1885) 7 All., 896 ; and sco, Asmiui Singh v. 
Umirga Roy, (1881) 6 Calc., 284. 

All Ahmed v. Ootlhraj liam, (1808) 10 VV. R. , 70. 

* ‘ Kunju Bohary Singh v. Madhtih Chuiidra tihoHe, (1890) 28 Calo., 884 fover- 
riilnig Sriram Saniuiila e. Kali Das Ucy, (1891) 18 Calo., 316J ; Soahagiri 
Ayyor w. Miirakathanniial, (1899) 22 Mad., 196 ; Ram Poari v. Diiiuiiath, 
(1868) 10 W. R. 375 ; 2 B. L. R., N. S., xiii ; Kakaji Sakliaram w. Ouvind 
Canesh, (1884) 8 Bom. H. C., A. C., 96 ; Suhlui Ran v. Sitarainayya, (l90l) 
24 Mad., 118; but sue contra^ Aiitniio r. Mahodev, (1901) 25 Bum., 85; 
Savarimatliu v. AitluiruHU, (1902) 25 Mad., 10.3. 

Kali Krishna Tagore v. Izzataimissa Khatun, (1897) 24 Calc., 557. 

Hurri Narain v, Joy iJurga, (1878) 2 C. L. R., 17 ; Rash Behari Pal v. Sridhar 
Belal, (1881) 6 Calc. W. N., 687. 

Viiiayak v. Krishiiarao, (1001) 25 Bom., 625. 

Soundaram Ayyar v. Soiinia Naiokaii, (1900) 28 Mod., 547. 

Harish Chandra Doo v. Narayana, (1901) 24 Mad., 508. 

IT Suresli Chunder Maitra v. Kristo Ranangim Dasi, (1804) 21 Calc. 240 
Paromeahwar v. Vishnu (1004) 27 Mad., 478. 

MnlU|iudi v, Vonkatanarasimha, (1806) 10 Mad.. 320, 
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the Munsif. The Munsif passed an order in execution which was confirmed in 
appeal, //e/dt no second appeal lay.^ A suit brought to recover moneys 
wrongly made over by a Magistrate under s. 517, Cr. V , C., is a suit of a Small 
Cause nature, and if the amount claimed i^ less than Rs. 500 , no second appeal 
lies ^ A suit to recover possession of books and fur money collected by the 
defendant on behalf of the plaintiff is of a Small Cause Court nature.^ 

Appeal liea— A special appeal lies from a decree on a mortgage-bond for 
an amount under Rs. 500 , if the property is made liable or in a suit to recover 
a debt from immoveable property or in a suit by the assignee of a registered 
mortgage bond hypothecating certain crops to enforce the hypothecation.* 
A second appeal lies in a suit for recovery of at rears of maUkana allowance 
but where A sued for Rs. $00 on a bond, and the suit was decreed by consent, 
and the decree-holder got 1 beegahs oi land instead of money, it was held 
that this did not change the nature of the suit so as to give an appeal.* A 
special appeal will lie from a decree for possession of six decrees valued at less 
than Rs. 500 , with a declaration of power to execute them and where plaintiff 
sued father and sons on a bona executed by the father alone, the sons were 
allowed to appeal.^* 

A suit for damages on account of withholding a receipt for agricultural rent 
is not within the section.^ A second appeal lies in a suit for arrears of 
chotikidari tax A second appeal will lie in a suit for money paid to redeem 
crops distrained by the defendants for rents due from others than the plaintiffs, and 
for damages sustained on account of the distraint.^* A suit for specific per- 
formance of a contract not being cognizable by a Court of Small Causes, a 
special appeal will lie.^ ^ Similarly, a special appeal lies in a suit to establish a 
surety’s liability for rent due from a pafnidto.^^ A suit for compensation for 
illegal distress or attachment and not for the recovery of specific property is not 
a suit of the value cognizable by a Court of Small Causes, and a second appeal 
will lie'* 

Any Stlit. — This section applies to a suit on an award filed in Court;" 
and to proceedings in execution but not where the matter in dispute in the 

^ Kandhn Pemhad r. Lai Behai i Lai, (1H98) 2o Calc*., 872 ; Harakh r. Ram 
Sarup, (1890) 12 All, 507. And see, Shyarna Charaii Mjtter v Dobondra (1900) 
*27 Calc., 484. Fullnwvd in, Narayaii v. Nagondas, (1900)80 Bom , 118; 7 Bom. 
L. R«, 041. 

Moti Lall Chose V. Secretary of State, (l(K)5) 9 Calc. W. N., 49.7 ; 1 Calc., 
L. J., 35.7. 

" Hunara] r. Ratni, (190.i) 27 All , 200 . 

* Tripuora Sound nrcb v. Koyloeh Ohuiider Bubo, (1871) 15 W. R., 26.7. 

" Atmaram v. Sadashiv, (1864-66) 2 Bom. TC. (J., 1. 

” Kalkii ProBad r. Chaiidan Singh, (IH88) 10 All., 20. 

’ Churamaii r. BalU, (1887) 0 All, 59l. 

® Talun Bibee v. Tonoo Biboe, (1871) 1.7 W. R., 65. 

® Balam Daa v. Bwarka Dsr, (1875) 7 All H. C., 88 ; llebukee Nunduu v, 
Mudhoo Miittec, (1875) 24 W. R., 478 ; 1 Calc.. 123. 

Narasingar. Subba, (1880) 12 Mad., 130. 

* * Shoylendro Goer v. Patoo Dobb, (1875) 23 W. R., 304. 

* ■ AHsanulla v. TirthabaHhiui, (1895) 22 Calo,> 680. 

Dewaii Roy v. Snndar Tewary, (1807) 24 Calc., 163. 

1 * Nilkaiith t'. Biahen Bashee, (1866) 6 W. R., 322. 

Mahatab Chand r. Brojonath, (1867) 8 W. R., 111. 

Paina SanyaHi v. Zamit}dar of Joyapur, (1902) 25 Mad., 640. 

Banoo v, Narain Sahoo, (1670) 13 W. K., 238 i 4 B. L. K.. App , 82. 

Sri Bullov tf. Baburam, (1885) ll<Calo., 100 ; Aibhala v, Sabbanna, (1880) 12 
Mad., 110 ) Harakh v. Ram Banip, (1800) 12 All, 670. 
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original suit exceeded 500 rupees.^ If the order is a decree of a Small Cause 
Court nature, no special appeal lies.^ 

Orders.— This section only applies to appeals from appellate decrees, and 
not to appeals from orders ; it does not prevent an appeal from an order remand- 
ing a case for re-trial or from an order granting a review in a suit of a Small 
Cau^e Court class when the order is passed without recording any reason for 
it.^ So, it does not prevent an appeal ftom an 01 der in a Small Cause Court 
suit which is given under ss. 104 and 106 .^ No second appeal lies against an 
order under the Succession Certificate Act." 

103 . In any second appeal, the High Court may, 

Power of High Court e vidence on the record is sufficient, 

to detormiue imuM of detormitie any issue of Ipct necessary tor 
the disposal of the appeal but not de- 
termined by the lower appellate Court. 

This is a new section giving authority to the High Court in explicit terms 
to deal with questions of fact arising upon the record and left undecided by the 
lower appellate Court. 

This will, in some cases, prevent the necessity of remanding for re-trial.'^ 


Appeals from Orders. 

104 . (1) An appeal shall lie from the following orders, 

Ordrrs from uhich and Save as otherwise expressly pro- 
appeai lira. vided in the body of this Code or by 

any law for the time being in force from no other orders : — 

(а) an order superseding an arbitration where the 
award has not been completed within the period 
allowed by the Court : 

(б) an order on an award stated in the form of a 

special case ; 

(r) an order modifying or correcting an award ; 

(d)» an order filing or refusing to file an agreement to 
refer to arbitration ; 


' Nazir HuHain v. Keaii Mul, (189U) 12 All., 581, 

* Porumal f». Vonkatararaa, (1888) 11 Mad., I.3U. 

Collector of Bijiior r. Jafar Ali, (1880-81) 8 All., 18. 

^ Oyaiiaml Asrani v. Bepin Mohun, (1805) 22 Calu., 734 ; Kirte Mohaldar r. 
Ramjan, (18S4) lO Calc., 52.3 ; Chinnatambi v. Chiunana, (1896) 10 Had., SOI. 

» Mahadev v. Koahav, (1883) 7 Bom., 202 ; Gulam Huaen «. Muaa Miya, (1884) 
8 Bum., 260 ; Golleotor of Bijnor v, Jafar All, (1880-81) 3 All., 18. But seo, 
Aithala v. Subbanna, (1880) 12 Mad., 116 ; 8 n Bulluv v. Baburani, ( 188 Q 11 
OrIo., 169; Mabhuranath v. Nobin Chandra. (1897) 24 Calc., 774 ; 1 Calc. 
W. N., 674 ; Jhanday Lai v. tSarman Lai, (1807) 21 All., 201. 

* Subba Rao v. Palaniandi, (1894) 17 Mad., 167. 

’ Some of the older reported easea aeem to ahow that the Courte have exeroised 
powera aomewhat similar to that here given. See notei to eootion 100 ante, 
Pbactiok. 
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(e) an order staying or refnsing to stay a suit 'where 
there is an agreement to refer to arbitration ; 

(/) an order filing or refusing to file an award in an 
arbitration without the intervention of the Court ; 

(g) an order under section 95 ; 

(A) an order under any of the provisions of this Code 
imposing a fine or directing the arrest or deten- 
tion in the civil prison of any person except 
where such arrest or detention is in execution of 
a decree ; 

(/) any order made under rules from which an appeal 
is expressly allowed by rules. 

(2) No appeal shall lie from any order passed in 
appeal under this section. 

Act XI'V of 1882, sec. $88, 3nd para., 36 and 37, Viet, c 60 s. iq. (Ind. Act 
1873). This section applies to H. C. 

The orders expressly referred to in this section relate only to arbitration 
and arrests or attachment, but clause (h) saves an appeal from all orders 
made under the Rules of Fart II from which an appeal is provided in the rules 
themselves. 

Order XLI 11, rule I contains a list of the orders from which appeals are 
already granted by the Rules drawn up by the framers of the Code. 

(fi) order supetseding an athitralion. — See schedule II, sect. 8 which 
reproduces sect 514 of Act XIV of 1882 from which an appeal was allowed. 

ip) An order on an award in special case , — See schedule II, sect. 11 which 
reproduces sect. 517 of Act XIV of 1882. 

(c) An order modifyinf^ or correctin/^ an award.^Ste schedule II, .sect. 12, 
which reproduces sect 518 of Act XIV of 1882, from which an appeal was allowed. 

{d) An order fiiin^ or re/usinj^ to file an ay^eement to refer, — .See schedule 
II, sect. 17 which reproduces sect. 523 of Act XIV of 1882, from which it w’as 
doubtful whether an appeal lay. Sect. 17 of schedule II, makes it clear that the 
Court does not pass a decree but makes an order under this section, so that an 
appeal lies only by virtue of this sub-section.^ 

ic) An order staying or refusiny^ to stay etc. — See schedule II, sect. 18 and 
sect. 19 of Act IX of 1899. 

(/) An order filhty or refusing to file an award, — See schedule II, sec. 20, 
reproducing sec t. 525 of Act XIV of 1882 fiom which an appeal lay as from a 
decree * 

{y^ An order under pj’.— Section 95 reproduces section 491 from 

which no appeal lay and section 497 from which an appeal was given by sect. 
588 of ActXlVof 1882 

{K) Order imposing fines or directing Sect. 588 (29) of Act 

XIV of 1882. 

* Bee Report of Special Committee. 

• Mahomed Wahiduddin e. Hakiman, (1898) 25 Calo., 757 ; 2 C. W. N., 129. etc, 

" Where an order is made by a Diatriot Court in Lower Burmah in exeroise 
of the jurisdiction of a Court of Small Cauees, an appeal lies therefrom to 
tho Chief Court of Lower Dnrmah, see b. 28 (2) of the Lower Burmah Courts 
Act, 1900 (VI of 1900) Note, Legislative Department. 
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Under s. 24, Act IX of 1887, an appeal lies from an order passed under 
this section by a Provincial Small Cause Court to the District Judge. 

An order enforcing a penalty under the Stamp Act is not appealable under 
this section.' This section does not apply to attachment for contempt.* 

(1) Orders made under See Order XLIII, post. 

This section his the effect of restricting appeals in the case of orders which 
are not decrees, but it does not apply to an order in execution and therefore a 
decree. When such an order has been made bv a single Judge, an appeal lies to 
the full Court.* Hut an appeal does not lie against an order passed on appeal by 
a single Judge remanding a suit * It w.is deriJed by the Calcutta High Court 
that sec. 5^^®* (former Code), did not apply where the appeal was from one of the 
Judges of the High Court to another division of the High Court, and did not 
restrict the right of appeal conferred by s. 15 of the Lett*-rs Patent ® A Judge 
of the High Court when heating an appeal under s. 5K8 (former Code), against an 
erroneous order of remand may, if he thinks fit, pass a final decree .n the suit 
instead of merely remanding the suit to the lower appellate Court No appeal 
lies against such a decree under the Letters Patent, s. 15.* 

No appeal -The appeals allowed by this section are only appeals from 
orders made undei the Code, either original or appellate, and upon mafers aris> 
ing in the course of a suit or in execution of decree. 

An order under s. 5 of the Court-Fees Act is not within this section.^ 

No appeal lies from an order of a District Judge sanctioning a prosecution* 
or against an order directing a penalty to he enforced under the Stamp Act* or 
refusing a mortgagor an excess payment said tr have been made by him under 
Reg. XV^ of 1793'^^ or rcfu-«ing to fine a recusant witness" 01 refusing to make a 
party interested a party in a probite case'* or refusing to allow any remuneration 
of a Nazir appointed guardian of the property of certain minors.'* In an appeal 
from an order of an appellate Court, the High Court is bound to accept as in a 


* Sonaka r. Bhoohunjoo, (1H8(1) Gale., 811. 

* Navivahoo t*. Nnrntam Uas, (1883) 7 Bom., o. 

" Va^udi'va v. Viavaraja, (1W) *20 Mad., 407 ; approved in, Toolsinionoy v, Badevi, 
(1899) ‘i(i Calc., .SOI, 3 Calr. W. N.. 347. 

* Sankaran v. Raman Kutti, (1807) 20 Mad., 1.S2. 

" Tuoleinioney DaHSCf r. Sudtivi Dassoe, (1899) 3 Oalc. W. N., 347 ; 26 Calo., 361. 
In this c'iIho sc'vor.il earlier derisioiih wore oonfliflercd and nvorriiled amongst 
thcMii tho following Madras ease M’lioro it had lieoii held that the correspond- 
ing Hoction of Aol XIV ol 1882 aftootcfl the Letters Patent — Aohaya v. 
Katnavelii (188(5) 9 Mad., 2.'>3, and no appeal lay from the decision of one 
•ludgi* of the High (Jimrt refusing an apjdiration to appeal in /ortna ymvp»ritt 
Hfuiiifi Bihi r. Melidi Husain, (1889) 11 All., 37.5; Kujagopal, in re, (1886)0 
Mail., 447 ; oi rejecting a review — Auhhoy Churn v. Shamont, (1889) 16 Calo., 
788 ; or fnmi an order granting a eertifioate to appeal to tho Privy Coiinoil 
Liitf Ali r. Asgiir Keza, (1890) 17 Cule., 455 ; or refusing to extciid time to 
furnish seeunty Ki.shen Perslisd r. Tiluckdhari, (1801) 18 Calc., 182. But an 
appeal always* lay from an order eoiiimitting for contempt ; Navivahoo v, 
Narotam Dus. (1883) 7 Bom., 5 ; and see Muhammad v. Assnulhah, (1892) 14 
All., p. 231. 

" Sankaran i>. Raman Kutli, (1897)20 Mad., 152; Vasudeva v. Visvaraja, (1897) 
20 Mad., 407. 

» Balkaran Rai v. Gobind Nath, (1800) 12 All., 157. 

B BulwuiitRai, in tho matter of, (1874) 6 All. H. C., 124 ; Ram Prasad Hazra, in 
the matter of, (1863-7) B. L. K., F. B. , 426. 

* Sonaka Chowdhrain v. Blioobunjoy, (1880) 5 Calc., 311. 

Sreeraiu Ohunder v. Madhoo So^dun, (1875) 24 W. R , 17 ; see also (187.3) 10 
W. R., 122. 

> > Pran Kiito Peo «. Kalee Doss, (1867) 7 W. R., 460. 

KIr'ttramoni v. Shyama Churn, (1894) 21 Oalo., 639. 

Gangadhur v. Shivlingrao, (1900) 24 Bom., 95. 
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second appeal from a decree, the finding of fact arrived at by the lower appellate- 
Court.' 

Where, on remand from the High Court for trial* the Judfl[e considered him- 
self bound to carry out the orders, although the parties petitioaed that they bad 
entered into a compromise before the appeal, it was held that an , appeal did not 
lie,* 

No Beoond apj^al.— No second appeal lies from an order by a District 
Judge on appeal .setting aside a sale under O. XXI, r. 72, notwithstanding that 
5. 244 former Cede (sec. 47) bars a separate suit in such a case* nor from 
an order of an appellate Court under s. 312 (O. XXI, r. 93) confirming a sale> 

, 105. (/) Save an otherwise expressly provided, no 
, appeal shall lie from any order made by 

Other orders. ••i*' 

a Court in the exercise of its original or 
appellate jurisdiction ; but, where a decree is appealed from, 
any error, defect or irregularity in any order, affecting the 
decision of the case, may be set forth as a ground of objec- 
tion in the memorandum of appeal. 

{ 2 ) Notwithstanding anything contained in sub-section 
(1), where any party aggrieved by an order of remand made 
after the commencement of this Code from which an appeal 
lies does not appeal therefrom, he shall thereafter be pre- 
cluded from disputing its correctness. 

Act XiV of i 8$2, section 591. This section applies to H. C. 

Brror, defect, or irregularity. --These mean an error, defect or irregu- 
larity in procedure or law, and not in matters of fact.* 

Afiecting the decision of the oase.— These words mean affecting the 
decision of the case with reference to the merits of it.” When an ex parte decree 
was set aside by an order under s. 108, former Code, (Ordei IX, r. 13) and the suit 
heard upon the merits and dismissed : held^ that such order was not an order 
affecting the decision of the case and was not appealable.* An order re-admit- 
ting an appeal which has been dismissed for default is not an order nftecting the 
decision of the case ^ 

Attachment —An order of attachment for contempt on the Original Side 
of the High Court does not fall within this section, and is appealable.* 

Oourt-Fees.— A decision under s. 5 of the Court-Fees Act is not an order 
undei this section.* 


* Tika Ram V. Shama Charaii, (1891:1) 20 All., 42 Siw also, VoDgauayyan tr. 

Kamasami, (1800) 10 Mad . 422. 

* Suroop Narain v. Sooiidur, (1809) 11 W. K., 00.'>. No appeal lay from an order 

directing the issue of a murnfamus commanding persons to make oompeutation 
for damage. Calcutta Justices v. Oriental Qas Conmany, (1872) 17 W.R., 364 ; 
but no writ of mandamwi can now be issued— Act 1 of 1877, a. 60. 

Dhagbul T.iall e. Narku'Roy, (1894) 21 Calc., 780. 

* Nana Kumar Roy v. Oolam Chunder Dey, (1891) 18 Calc , 422 ; Oopi Koeri v, 

Copi Lai, (1894) 21 Calc , 790 ; Aulihoya Dassi v. Padmo Lochun Mondul, 
(1895) 22 Calc., 802. 

^ Sankali v. Murlidhar, (1890) 12 All., 200. 

* Chintamony Dassi e. Raghooitaih Sahoo, (1896) 22 Calc., 98l ; Taiadan 

Hussain v, Hayatunnissa, (1903) 25 All., 280. 

’’ (fulab Kunwar e. Thakur Das, (1002) 24 All., 404. 

* Navivahoo v. Narotam Das, (1883) 7 Bom., 6. 

* Balkarsn Rai r. Gobind Nath, (1800) 12 All., p. 168. 
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ord®P8. — There is no law in India whVh renders it im- 
Mrative upon a party to appeal from every interlocutory order under the 'penalty, 
»t he does not do so, of forfeiting the benefit of the consideration of the 
appellate Court, and whether the order is subject to appeal or not, the party 
aggrieved can impugn it in an appeal from the decree. ^ 

Tke present effect of this Judgment has been considerably curtailed by the 
introduction of preliminary ficertes .as to which see section 2.anU and the words 
must now be read as referring only to in their strictest sense as 

opposed to preliminary decrees.^ 

Under Act XIV of 18S2 it was held that even appealable orders might be 
questioned in appeal from the final derrcc** but no appc.al lay where the grounds 
of appeal were solely dirc<.tefl ag.iinst an interlocutory crdcr.* 

Remand.— Sub-section (2) takes away from this section all orders of 
remand from which an appeal lies ; if these are to be quesiioned, the appeal must 
be made at 0000.*^ The provisions as to appeals fiom these orders are contained 
in Order. XLIII, r. i (u), f>osf. 

Second appeal. - Under Act XIV of 1882 it was held that no second 
appeal lay from an order admitting a review, after the case had been struck off 
for default of prosecution and a le-hearing had been refused •/’ <ir from an order 
setting aside an order gianting a leview of judginein ~ Hut when the order 
of the lower Couit as to ab.aicment of an appeal w.as embodied in the judgment 
and decree, ohjeciioii might properly be taken thereto by way of second appeal 
against the deruc.^ 

Letters Patent — Art. 15 of the Letters Patent is not lestrictcd by these 
provisions.** 

' MuheKhur Sing v. Hcngal 4«ovt. (18.19) 7 Moo., I. A. 289, followed in (1863-6) 10 
Moo., I. A. pj», 340, 41.3; (1807-9) 12 Moo. I. A. 1.17; (1881)7 Ual., 148; 
(1887) 9 All., 447 ; (1888; 10 All. 97; (1890) 14 Horn., 232 and many other 
casea. 

“ The following finlfis liHw been iiiipHUched in appCHl troiii decrees under Act 
XI V of 1882; imt in eHoli eaee it inust lirHt ol at! bu conRultM-od W'hethor the 
Hdjudiviition niiiouiilH tu a preliniiimry docroe. The ordera in (1897) 24 Calo., 
720 ; (1902) 29 Calv., 708 ; (1900 1 ) .1 ('ale. \V. N , 017 ; (1898) 23 Calo., 406, 
nindv in pHrtition iind ]mi*tnerHlii)i Ruits w’uiild cleaily liu decrees under 
this Code. All older iioiiiiiiiitiiig arliitnifors — Slieonath r. Ramnath, 
(lH(i3U) 10 Moo., 1. A., 423: an oifler Hiliiiitting an appeal after time 

- Mowree Howa v. Sooi iinilurnath Ho^, flSOK; 10 W. K., 178; and 

an onler granting a review— Joy KiRhen, Mookerjee v. Parbiitty Cham 
(alioKiil, tl874) 22 W. H , 183 ; Bhyrub Chumler v. Maflhab Ram, 
(1873) 20 VV, K., 84 ; an order declaiing the liability of the dofeudantH 
for mesne profitH puRsed in tJie course of exeeution-proceedinga— Goda- 
vari If. Gojaiiati, (1900) 23 Mad, 404 : and even an order refusing 
lo set aside an ex jxir/s dovree — Liiekmidafl v, Kbrahim, (1678) 2 Bum , 
644, have been impeaclied 111 t ppeal from decree ; but as to this last 
deeisiun Hec 'ruRsadaq Hussain r. HayatuniiiRsa, (10U3) 2.1 All., 28U, 
A decree was jmsst'd in a ps^tnership auii, direoting the taking of an accsiunt. 
IMie comraiHRionerR took the aocouni and made the report and an order was 
made on further directions varying it in certain respects : held, that the 
orilcr made on further directions was not appealable, but any error in it 
might 1)0 set fortli sh a ground of appeal against the final dooree-— Jaiusotji 

' r. Iladabhoy, (1900) 24 Boro., 302. 

> Sheonath v. Ramdin, (1890) 18 All., 19 : 8 ce also (1895 18 Mad., 421 ; (1001) 
28 Olc., 324 ; and (1800) 12 All., 510. 

• l^hor Singh v. Diwan Singh, (1900) *^2 All., 366. 

• This effects a ohaiige in the law. Soe, MobcRW'ar Singh v. Boiigal Govt. 

(Supra) ; Savitri v. Raniji, (1890) 14 Bom., 2.S2 ; and Forbes v. Amoeroonissa 
(1863 00) 10 Moo. I. A. 350. 

• Hirdhamun v. Jiughoor, (1880) 6 Calo,, 711. 

» KMiti Chuoder Mukerjee v. Saligram, (1807) 24 Calo. , 810, 

• Horn Kunwar u. Amba Prasad, (1900) 22 All., 430. 

• Sabbapathl v, Narayanosami, ( 1002 ) 20 Mad., 000 . 

22 
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106- Where an appeal from any order is allowed, it 
What Court* to hear shall lie t<> thc Court to which an appeal 
wtmld Ho from the decree in the suit in 
which such order was made, or where such order is made 
by a Court (not being a High Court) in the exercise of ap- 
pellate jurisdiction, then to the High Court. 

Act XIV of 1882, sect. 589. This section applies lo H. C. The last para 
of sect. 589 relating to appeals in insolvency matteis has been omitted. See the 
new Insolvency Act. 

When an order is made by the lower Court of appeal returning a plaint 
under O. Vll, r. 7 by virtue of its powers under s. 107, an appeal lies to the High 
Court under this section.'^ 

Appellate Jurisdiction.— See Kirte Mohafdar v. Rnm/an.^ A District 
Judge has no jurisdictinn to hcai an appeal from an order in insolvency-matters 
in a case where it has tio luribciiction to hear an appeal in the suit itself, as 
when the subject-matter of ihs suit ii» mou* th in Rs. 5,000 in value.” When the 
subject-mattei of the suit is above Rs. 5ocx>, an appeal from an order 1 ejecting an 
application tor a reccivei under Order XL of the Code i:cs lo the High Court 
but this has been dissented from in liombay and Allahabad.^' 


Oenkral Provisions relatino to Appeals. 

PowerH of Appellate 107* (?) Subjoot to sucli Conditions 
and limitations as may be prescribed, an 
Appellate Court shall have power — 

(а) to determine a ca.se finally : 

(б) to remand a case ; 

(r) to frame issues arnl refer iliem for trial ; 

{(/) to take additional evidence or to require such 
evidence to be taken. 

(^) Subject as aforesaid, tbe Appellate Court shall 
have the same jiowers and sliall perform as nearly as may 
be the same duties as are conferred and imposed by this 
Code on Courts of original jurisdiction in respect of suits 
instituted therein. 

Act XIV of 1882, sect. 582. This section applies to H. C. This is a general 
provision setting out in the body of the Code the powers of an Appellate Court. 

As nearly as may be.— Under the former Code it was held that the corres- 
ponding section did not make the provisions for substituting or adding plaintiffs 

» (ioor Bux r. Biij Lai Beiikii, (IK90) 20 Calc.. 275 ; 3 Calc. W. N., 243. 

* Kirto Mohorldai t». Kaiujun, (1884) 10 Calc.. 523. 

■ Vcnkatinyor v. JuiuImv) Ayyan, (1894) 17 Mad.. .377. 

* Boidya Nath v, Makhan Lai. (1890) 17 Calc., 680. 

* Manikshah Korabji v. Dadabhai JamBliotji, (1903) 27 Bom., 604: and Dobi 

Prasad v. Jamna Das, (1901) 23 All., 56. 
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(see Order i, r. lo) applicable to appeals but that the continuation of suits by 
assignees and representatives and the provisions of Order XXIl, rr. 4, 5 and 6,* 
iiia apply to apenls by virtue of these words.® 

An appellate Court can, with consent of parties refer a case to arbitration 
direct a local investig^ation, but not by the Judge against whose decree the appeal 
has been filed or send for the Ameen and examine httn or add a respondent 
to the record,^ or any party even after the period of limitation prescribed for an 
appeal ;* a person Tannot claim to be added as of right or separate suits mis- 
joined, and tiy tlicni or levy a stamp on the mctnurnndum of appeal, after it 
had disposed of the case ^ or pass a decree in terms of an award.^'- 

This section does not justify a Judge, hearing an appeal ex par/e, in ttavell- 
in^ beyond the tase set up in appeal an<i opening up the whole case or to 
allow in appeal an ainendiiu-nt of .1 plaint, which materially transforms the 
nature of the rlaim but the appellate Court has power to amend a plaint 
where the object IS merely to seek relief ancillary to the piinci pal prayer of the 
plaint and by whitli amendment the character of the suit is not alicied 

Co>appellant. -'I'liere is nu power in the Code to m.ikc a parly to a suit a 
ro-plaintifV The scrtion, read with s. 32, former Code, (Order 1) empowers the 
t'oiirt to stiike out parties or direct new parties to be added. 

Costa. — 'I'lie appellate Court can award costs to the icsporideiit, v\ I.en an 
appeal abates,*" 

Death of respondent before judgment.- See Order XXII, r. 8. 

• 

Court-fees - CIs. («) and (A) of s. 54 former Code (O. VII, r. i r) do not apply 
lo the High Court in the exercise of its appellate jurisdiction The Court-fees 
payable on an appeal from a decree granting only partial relief aieto be calculated 
upon ihe dirteimrc between the value of relief claimed and of relief granted by 
decree appealed against.*’’ In the generality of cases an appellate Court cannot 
pass a dee tee fur a laiger amount than that claimed m the memoiandum of appeal, 

‘ llw'urka Willi c DrlMMidtM Nath, (IH'.MI) 4 Cnlc. W. N., aS. 

* Miiliainniail lltHinii 0 . Kliuskulu, (^ISSK) lU All., 

' Diiiga IhiiMad m n (liNMIj All , 

' S.iiigaialiiigiiin Pill.ii, jiclit loiici , (187K-H1) Mad, 7H ; tiliiigwaii Dass r. 
Nuiul Lil, \ iHSti) 1*2 Culu., 17.3: Suie».li C'lumdei- r. Aiiibica Chum, (1882) N 
Calc .107. 

' Kuy Sooltiiii r. Laloo Kooei, (1872; 17 W. H , HiMJ. 

'* Slifu Dyal Singh v. ItodgkiiiHon, (187.3)24 W. R., 342. 

' ShowdamiiHM* 1)oi<Hee v. Rum Roodro, (1807) 8 W. R., 307. 

■ Court of WanU r. G.ij'a PnHail, (1879) 2 All., 107 ; sue, however, Kiiiijit 
Singh e. Slieo Prasad, tlSSO; 2 All., 487. 

*’ Waluun & Co. r. Shariio Moyc<', (IHOS) 9 W . R,, 2»>9. 

*** Shoroop Chuiidur t. Mothoor Mohan. (1805; 4 W. R. , 109, 

' ' Moliadui v. Ram KinhiMi, (188.3) 7 All., 528. 

Nauraiig Singh r. Sadapul Singh, (1888) 10 All., 8. 

Dui'ga Pt'OAad v. Khaiiali, (1870 8) I All., 545. 

Majiraiba r. Magan Lai Bhaiuliaiik.’ir, (1805) i 9 Horn., 30.3 ; Abdul Gafuur 7% 
Nur Ihuivi, {imH) I U. L. R , 78; (1808) 10 W. R., 111. 

'* Puaiy Mohan v. Nareiidia KriHkiia, (1900) 5 Cule. \V? N., 273 ; Unirao Begum 
r. irshad Hunain, (1894) 21 Calc. 907 : L. R., 21 I. A., IG3. 

'• Vasudov r. Salubai, (1880; 10 Bom., 227. 

IT LakHhmibui v. Balknahiia, (1880)4 Bom., 054 ; Hajiiionee Dabee v. Chuiidei* 
Kant, (1882; 8 Calc. 440. 

** Balkaraii r. Gobiud Nath, (1890) 12 All., 129 p. 152. 

** liuhhiin Chunder v. Khoda Buksh, (J892) lO Calo., 272. 
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unless before the judgment is pronounced an amendment of the memorandum of 
appeal is allowed and an additional Court-fee paid in.^ 

Powers.— The word “powers” is not used in the sense of jurisdiction. It 
means powers to grant time to adjourn a hearing, to examine parties and 
pleaders, to award costs, &c.,^ and to allow a case to be Withdrawn.” On appeal 
from the decision of a District Munsif in favour of a plaintiff in a suit for recovery 
of rent, the District J udge set aside the decree of the lower Court, ordered a new 
trial and ordered the amendment of the plaint by inserting the exact boundaries 
of the land on which the plaintiff claimed the rent. that the order for the 

amendment of the plaint was bad, as there was no dispute as to the boundaries 
of the land before the original Court* 

Abatement — See Order XXII. 


Proo.dur.in a,.p«.b. . 108. The provisions of this Part 

from appeiioto deoroos relating to appeals from original decrees 
and orders. shall, SO far Rs may be, a[)ply to appeals — 

(a) from appellate decrees, and 

(i) from orders made under this Code or under any 
special or local law in which a different pro- 
cedure is not provided. 


Act XIV of r882, sects. 587, 590. 

In connection with this provision, the wider scope given in regard to the 
joinder of parties and causes of action by section 99 should be panicularly noticed. 

As far as may be.— This means “as far as is consistent with the prin- 
ciples on which appeals from original decrees are admitted and determined.”” 

The appellate Court in special appeal can remand a case for re-trial or for 
a finding on an issue it cannot try an issue of fact as in regular appeal.** 

Bxeoution-prooeedings.— When the original suit is a suit of the nature 
cognizable in Courts of Small Causes, and the subject-matter does not exceed 
Rs. 500 in value, no second appeal will lie in respect of an order made in execu- 
tion-proceedings relating thereto.** 


Appeals to the KiN<i in Council. 

109. Subject to such rules as may, from time to time, 
When appMl. lie to be made by His Majesty in Council 
Kiug in Council. regarding; appeals from the Courts of 

* Percival v. Collector of Chittagong, (190.3) 30 Culc., 910. 

* Kalikriahna 11. Harihar, (1868) 1 B. L. H., p. 163. 

3 ^langaram v. Data Kam, (1886) 8 All , 82. 

* Krishuaya t*. Pauchii, (1804) 17 Mad., 187. 

” Hinde v. Brayan, (1883) 7 Mad., 62 ; not followtHl in, Beni Perahad u. Naiid Lai, 
(1807) 24 Calc., 08 ; and see, Gaiiesh v. Bhikaji, (1886) 10 Bom., 398 ; Bohawaii 
v. Babu Nand, (1887) 0 All., 26, p. 20. 

® Wazeor Ali v. Kalue Cooiiiar Chuckerimtty, (1860) 11 W. R., 228. 

^ Ram Lall w, Mohui'put Roy, (1874) 21 W. R., 62. 

® Uinde v. Brayaii, (1884) 7 Mad., 62 ; Hheo Ralan v. Lappu Kuar, (1883) 5 All., 
14. And see, (1884) 7 Mad,. 63 ; (1886) 12 Ualo., 37 ; (1887) 0 All. H. C., 147. 

* Din Dayal v. Patrakhan, (1806) 18 All,. 481 ; (1800) 12 All., 670 : Sri Bullov v. 

Baburaiii, (1885) 11 Calc., 160 ; AlthaU v. Suhanua, (1800) 12 Mad , 116. 
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appeals to the king in council. 


British India, and to tho pruviflions horeinafter contained 
an appeal shall lie to His Majesty in Council * 

(а) from any decree or final order passed on appeal 

by a High Court or by any other Court of final 
appellate jurisdiction , 

(б) from any decree or final order passed by a High 

Court in the exercise of original civil 
jurisdiction ; and 

(r) from an3' decroo or order, when the case, ns here- 
inafter provided, is certified to bo a fit one for 
appeal to His Majesty in Council. 

Act XIV of 1882, sect. 595. 

The main provisions relating* to these appeals have been retained in the 
body of the Co.ie, and the bilince will be found in Order \LV po\t. 

The words “Decree or final older” have been substituted foi the final 
decree of the former se..'ti(>ii. 'I'his makes it clear that prelimin 11 y decrees are 
ii|Cluded, and interiocutorv orders only excluded from this right of appeal. 

Rig^ht to admit. — This Code does not limit the prerogative of the Crown 
to admit an appeal.^ 

Effect of decree under appeal.— l*ending the result of an appeal to the 
Piivy Council, the persni who, subject to that appeal, is the owner of the estate 
can sue third parties in that character.- 

When and when not, appeal lies. - No appeal is allowed as 10 costs 
nor from a criminal case,^ unless certified by the Hij{h Court ; nor from an order 
directing accounts to bs taken in a particular manner nor from .an order 
cancelling on the ground of mistake a notification declaring that a person had 
been enrolled as a pleader nor fiom an order under s. 26, cl. (2) of Hengal 
Regulation V of 1831 dismissing a Munsiff fiir corruption as judge.'^ Nor from 
the report of a commission ajipointcd to advise the ( ro/erninent of India as to 
an act of State.** 

An appeal lies from the order of a single Judge of the High Court, on the 
appellate Side, as to the interpretation of a Privv Council decree for more than 
Rs. 10,000. V 

No appeal lies to the Calc utta High Court from a final decree passed by 
the Recorder of Rangoon in the e.\ercise of Original Civil Jurisdiction, where 
the subject-matter of the suit is above ten thousand rupees, but an appeal lies 
to His Majesty in Council.^** 


* Rahimbhoy v. Tumor, (1891) l.*» Bom., 155. 

* Perhlad Soin v. Budhoo Singh, (18(»tt) 12 W. R. P. C., 0, p. 20. 

■ Koomoo Baeo w. Luchmim Das, (1866) 5 W. R., P. C., 59. 

* Joykinson Mookerjeo, (1864) potiticiner. 1 W. R., P. C., 13 ; Gangadliur Tilak 

V. Quooii Kinpress, (1807-8) L. R., 25 I. A., I ; 22 Bom., 528. 

» Abon Sha Sabil r. Cas^irn ». (1882) 6 Bom., 260 (seo, 8 Bom., 290 and 549). 

* Sukhuaiidan Lai, i« /> (1884) 6 All., 163. 

’ Sreo Mohiiii dint liuik, in the* matter of, (1869 70) 13 Moo I. A., 343. 

■ Maharaja Ma Hill va Singh, petition of, (1901) 8 (’iilc. W. N., 841, (I90.>) ,S2 

Calc., 1. 

* LeeUnundv. Ukohmissar. (1870) 14 W. R , P. C., 23 ; 5 B. L. R., 605; 13 

Moo. T \ 190. 

’f* ^soof Hosluui Doopljy v, Fatitna, (1897) 24 Calo., 30, 
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Final decree. — As to what is and is not a final decree, see.^ An order 
passed under s. 622, former Code, (sec. it 5) deciding; that a certain t>!^rty should 
he allowed to sue in formd paupi^ris^ is not a final decree. An appeal lies tp the 
Privy Council from a final order of a District Judge when no appeal lies to the 
High Court.* An order comprising the decision of the Appellate High Court 
upon a cardinal issue in a suit, that issue being one that goes to the foundation 
of the suit and one that can never, while this decision l.asts, be disputed again 
is a final decree for the purposes of aopeal to the King in Council, notwithstanding 
th\t there may be subordinate enquiries yet to be made in disposing of the suit.^ 
When a Court merely refused to re-open a Registrar’s report, such a decision is 
not a final decree.*^ 

No appeal — An order passed by the High Court rejecting an application 
to amend a certain decree of the Court, is not an order mide on appeal,” and 
is, therefore, not aopealable.’’ An appeal lies from orders passed under s. 15 
of the High Court’s Act.^ There is no appeal to His Majesty in Council 
against an order refusing the appointment of a Receiver in a suit.* 

Remand,— may possibly he an appcil to the I’rivy Council of an order 
of remand if it has the effect of deciding finally the cardinal point in the suit.* 

110. In each of the cases niontioiied in clauses (a) 
Value of fluhjoet (/>) f)f soction lOD, tht‘ amount or 

value of the subject-matter* of the suit in 
the Court of first instance nimst be ten thousand rupees or 
upwards, and the amount or value of tlie sulijeet-inattcn* in 
dispute on appeal to llis Majesty in ('Jouncil must be the 
same sum or upwards, 

or the decree or final order must involve, dii’ectly or 
indirectly, some claim or <|uestion to or respcctinij pi’operty 
of like amount or value, 

and where tlie decree or final order appealed from 
affirms the decision of the Court immediately below the 
Court passing such decree or final order, llu^ ap[)eal must 
involve some substantial i|uestioii of law. 


Art. XI \' of 1882, sect 5</>. 


• Sunhhai V. AhiiiiMlbliai, (lM7l**2) P Horn. H. 81>H ; I^alak iTliari r. Radha, 

(1879)2 All.. (W ; ^hen Sha Sahil #». CnHmrao, (1882) fi Bom., 209; 
Iflhvargar r. ('niidasaiiia, (1884) H Bom., f).*)! ; Kamadliiii Malitoii v. (jaimHli, 
(1882) 4 All., 2.'I8 : .higusmir Sahai ?». Muraoho, (1877) I C. L. R. , ; 

Uahmuhlioy w. Turner, (1890) 14 Bom., 428; L. R., 18 I. A., « ; (7891) If) 
Bom., ]5.1 ; TininaniyaTiH v. UopalnHaiiii, (1890) 18 Mad., 849. 

• tSakan Singh v. Oopal Chandra, (1908) 8 (Jalo. W. N., 290. 

• Saadatmaiid Khan v. Phul Knar, {189S) 20 All., 412 ; L. R., 2.'5 I. A., 140. 

• Muzliar IlosHoin «. Bodha, (1H9.5) 17 All., 112 ; L. U., 22 1. A., 1. 

• Royal Insurance Co. v. Akhoy Cooinar Dutt, (1901) 0 (Jalo. W. N., 41. 

• Sundor Koor v. ChaiidiHhwar Prosad Singh, (1908) .’{0 Calc., 079. 

’ enrdharee Singh n. Hurdoy Xnruiii, (1874) 21 W. H., ‘208. 

■ Cliandi Dutt Jha v, Padiiianuiid Singh, (189.')) 22 Calc., 928. 

• Hahih-un iiismi Mini war nn-niwa, (190.8) 25 All., 029. But roc, lah valvar r. 

OoudaHuma, ,1884) 8 Bom., 548 ; and (1891) 2 Calc. W. N., coci. 
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Value. — The value of the property is the selling or market value.^ But if a 
defendant, having the means of proving the real value of a suii, makes no- objec- 
tion to the plaintifTs under-vnliMtinn, and in special appeal undervalues it, he 
cannot be allowed to prove the real value of the estate for the purpose of appeaU 
ing to the Privy Council.^ 

Value of the subject-matter of the suit.— The subject-matter of the 
suit is not the same as the subjert-iii'iiter in dispute.® The value of the stamp on 
the plaint is not conclusive of the value of the .subject-matter.* •* 

Value of the appeal. -A suit was brou^^ht to recover a zcmindary in the 
possession of different persons under deeds of sal^ in execution of decree. The 
value of the propertv was, as stated in the plaint, Rs. * 432 ?- The Sudder Court 
upheld the sales so far as relatt'd to the claims of some of the defendants. The 
other defendants applied for leave to appeiil, but it was rr^useJ on the ground 
that the value of their portion was only Rs. 8,215 : but the J’rivy Council seemed 
to hold that the woids of the old ord»*r “The v'xlue of the matter in dispute in any 
such appeal to Her Majesty in Councir' related to the whole matter involved in 
the suit which was the subject of ludirial enquiry in the Courts ^nd allowed the 
appeal.® Where a dec iee was ^iven, and the amount actually decreed including 
interest up to decree, exceeded Rs. 10,000, it was held that the matter iii dispute 
in appeal being \\heiher the <lc(‘ree w.i^ right or not, was above Rs. 10,000 in 
value and so in a suit for land where the land was valued at le»s than Rs. 
10,000, but the 'ikUisilat when added made t above Ks 10,000, an appeal lay 
but costs of suits cannot he included noi iiiterc-»t after decree.'* Where an 
appeal oiiginaPy competent and bona fide instituted is in the printed case 
confined to an amount below the presmhed limit, it is not thereby rendered 
incompetent^*^ 'I'here is no right of appeal when the dispute relates mere- 
ly to the income of pioperty of the \aliie of Rs. 10,000.^' in a suit for an 
injunction, it is open to the appliiant for leave to appc.tl to His Majesty in 
Council to show wh.il the real value of the suit is, notwithstanding the fact that 
for the purposes of the Court-fees Act, the value of the suit was fixed at a sum 
less than the appealable amount.^ A pl.aintifiT in .suit for damages for libel can- 
not ensure an appeal to the Ihivy Cuunc il h> merely placing his damages at a 
sufficiently high figuie. When theie i.s a contest as to the value of the matter in 
dispute the pinctice is to asc ertain the tiue value by enquiry and evidence 

* • Mohuii ball V. herlii 8 Mm» 1. A., 1*»;< ; (1857-60) 7 Moo. 

I. A., 4‘iS ; Lekhr.ij Rov v Kaiihyn iSiiigh. b K., I b A., 517 • Pioliaveo v. 
Siviigami. (ISU’J) 15 Mad , ‘2.57. 

« Rhuirobuttv Dehiii, in Ihr in itti-r of (|87fh U W R., «‘2 ; h(hj, howev. i. l.ekhraj 
Roy V, Raiiliyii Singh, (l'^7'2) 18 W, lb, l*fJ ; and Iki'iiiniit i', Wilkil. (ISMli) 3.1 
Calc., HlKb 

* Hikrimt Ali r. Wivliunnissa, (189U) 12. Ml., 50 ( 1 . 

* Mi>hiin J^iill V. Rorhi Dass, (1857-69) 7 M«io. 1. A., 428. 

® Aiiieeiia Khiitooii v. RadliahtMiod, (I8.i7 fl9) 7 Mimi b A., 261 ; ref., Bhagwat 
r liaBhapaii, (IIMMi) 3 Cab*, b J.. 257 ; hut see, Rudhnatli .Sahu r. Gopoo 
Suhoo, 19 W. H. , lOb ^ 

* SutceHeliiindoi v. (1 UK'shehiindor, (1865) 3 W. R.„ P. C., 14. 

’ (hM)ixKlosH Roy V. (Iholaiii Mowliih. (1862) Marsh, 24 ; and ii'i Ut mcme projiia 
Hoe, Dalgleish a. Daiiiodar ( 1996) 33 C5ile., 1286. 

" Doorga Dass r. Uanmnath, (1859-61) 8 Moo. 1. A.. 26*2; Nilmodhuh Posh v. 

BiHliuniher Doms. (1869-79) 1 3 Moo 1. A , 1 93. 

“ SuteeHehan<h'i’ r. (ianosheiiiiiidor, (1865) 3 W. U., P. 0., 14. 

Kalka Singh »*. Paras Rnm, (IH*!.!) 22 (^ile., 434 ; b R., 22 I, A.. 69. 

•* Hiiseiddioy r. Ahnndhlioy. 1 1902) 26 l»oni., 319, 

Hari Mohan r. Suremh .1 Naraiii, (1991)31 Cnh-.. 39b 
Ainrita Naih v. AUhoy Clniniii. (1994 ."») 9 bulr,, \N N., 379. 

As til the valuation of a right lo water, see Ajiins Koo-^r v. Luteofa, (1872) 18 W. 
H., 21. An appeal fiom a 1 onler under Aet Xb of 18,58 appointing a person 
to 1 h» guardian of a ininur and manager ol liin propnrty lioarM no value, and 
. ^iinotHw OAiTied to the Priw Couneil - Peiireo Dayo r. Hdrlxins Koer, (1879) 
f t VV. R.. *299. 
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Partition.— In a purtition suit the value of the whole estate should he 
considefed.^ 

Order in execution* — An app^ lies from an order passed by the High 
Court in a case of excution of decree fh which the amount or value involved 
exceed Rs. 10 , 00 a* 

Direotly or indirectly.— These words apply to suits in existence.* W 
there are two or more suits, each less than Rs. ) 0,000 in value, in which separate 
judgments have been given, they cannot be consolidated. Each judgment when 
pronounced is final and conclusive but if there are several suits, the aggregate 
amount of which is more than Rs. 10 , 000 , and the decision of one governs them 
all, the appeal will be allowed.* And where of six suits, heard on the same evidence 
and concluded by the same judgment, five were appealable as of right, and in the 
sixth there was an important point of law not raised in the other five, a certificate 
was granted.* When the' value of the property in suit was below Rs. 10,000 but 
the effect of Jki^nama^ with regard to the construction of which there was a 
dispute, would govern the ownership of property wonh 5 lakhs, a certificate to 
appeal was granted.^ 

Affirms th6%eoi8ioD of the Oourt below.— See AsjfharRtga v. Hyder 
Reza,^ Where there is no point of law involved in a case, the mere fact that 
the finding of the appellate Court does not in terms coincide with that of 
the original Court, is not sufficient, where the findings of fact of the two 
Courts are in effect the same, to give a right of appeal to the Privy Council, 
notwithstanding that the value of the Suit is more than Rs. 10 , 000 .* A 
decree of th^ High Court dismissing an Appeal for want of prosecution, the 
appellants not having supplied their counsel with materials upon which to 
aigue the appeal when it was^ieslled on for hearing, is a decree affirming 
the decision of the Court immediately below.^* The word **declsion** means 
the decision of the suit It cannot, like judgment, mean the statement of 
the grounds of the decree : in order to affirm the decision of the Court below, 
it is sufficient to affirm the decree.^ ^ A question of fact decided in the first 
Court and not raised ii^the High Court cannot be dealt with in appeal to Privy 
Council.'* 

Substantial question of law.— This provision is not ultra idres of the 
power of the Indian Legislature as being a curtailment of the jurisdiction given 
to the High Courts by the Letters Patent, 1865 , cl. 39 .'* The meaning of this 


^ Lala Bhagwat v. Hai Pashupati, (1906) lO Calc. W. N., 664. 

* Velocty Begum v. Rughoonath Perahad, (1867) 8 W. K., 147. 

* Hanuman Prasad v. Bbagwati Prasad, <1902) 24 All., 236. 

* Mobummud Ubdoollah v. Hof>tec]uind, (1866) 6 W, K., P. C., 84. 

^ Ko Kbine e. Snadden, (1868) L. R, 2 P. C., 60: Ahsanulla v. Karoemsmoyi, 
(1879) 4 C. L. R., 126 ; Joogalkisbore v Tagore, (1882) 8 Calc., 210. Followed 
in, D^narain v, Gani, (1907) 34 Calc., 400; MaJiammod Yusuf, in the matter 
of, (1896) 18 All., 196, but see. Royal Ins. Co. v. Akbay Coomer Dutta, 
(1901 -2) 6 Calc. W, N., 41. 

* Byjnath v. Graham (1865) 11 Calc., 740. 

^ Aliroan v. Hasiba, ()896-7) 1 Calo. W. N., Ixixxiii. Bee also Ananda Chandra 
e. Broughton, (1871*2) 9 B? L. R., 423; and Joykisson e. Collector of Bast 
Burdwan, (1869*61) 8 Ifoo. I.A., 266 : also where an important point of law 
was involved— Rogers t». Rajondro Ihitt, (1869-61) 8 Moo. 1. A., 108 ; (1800) 
2 W. R., P. C., 61 ; Kemkooao v. Brooks, (i860) 8 Moo. I. A., 889; (1800) 
4 W. R.. P. C., 61. 

” Asghar Reza e. Hyder Reza, (1889) 16 Calo,, 287, p. 298. 

* Thomson V. Calotttto Tramways Co., (1894) 21 Caio , 628; nee alab, Breqnath 

Boy e. Becretary of State, (1882) 8 Calc. W. N., 294. 

*0 Beni Rai v. Ram Lakhan, (1808) 20 All., 867. 

> < Tassaduq Rasul Khan e. Kaahi Ram, (1908) 26 All., 100 ; (1002-8) 7 Calc. W.N. 
177 5 L. R , .30 I. A., .3.3. 

*• Dhauukdhari v. Mahabir (i907) 34 Calc., 709 : 6 Calo. L- J., H ? H <3alo 
R., 709. 

»» Feda Hoasein, tftnrs, (1876) 1 Calc., 431. 
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sMim IS not that the appeal //.•< swtrify depends on some question of law, but 
taclttdes cases where, if the .ip^eal be allowed, questions o? law will be raised in 
the argument as well as ouesuons of fact.' Sec in connection with this matter 
the remarksof their lordships of the Privy Council in Durjrf* v* JawahiK^ When 
upon the facts found no question of law arise.s, leave to appeal should be 
refused.* ^ 

There is no substeniial question of law, when it only arises if the concurrent 
findings of fact of the lower Courts are disiegarded.' There is no right of ap- 
peal to the Privy Council, simply on the giound that a substantial point of law is 
.involved, if the Vrilue of the suit is below Rs. 10.000.® Neglecting to record a 
jttdgmeiit in the manner required is not a substantial question of law.* The re- 
jection of an application for the reception of additional evidence does not involve 
a substantial iHiestion of law ^ An objection that an application for execution 
was improperly granted by the Court of first instance in the absence of a certifi- 
cate of succession under s. 4, Act VII of 1889, does not raise a substantial ques- 
tion of law so as to variant the High Court in gtaiiliiig leave to appeal to His 
Majesty in Council.* • 


To allow leave to appeal on the ground that there seems to be a point of law 
is not a compliance with s. 596(4), foimer Code, (s. no), which requites that there 
must be some substantial question enf law.* 


Maintenanoo.— It is not the practice of the Privy Council to interfere in a 
question of amount of maintenance or generally in questions depending on 
facts as to which famiharity with Indian manners and customs is necessary." 


Review*— An order granting leave to appeal to the Privy Council is open 
to leview.'* 


111. Notwitlifttanding anything contained in section 
109, no appeal shall lie to His Majesty 
in Council - 


Bar of oortain appealn. 


(a) from the decree or order of one Judge of a High 
Court CHtabliKhed under the Indian High Courts 
Act, 18G1, or of one Judge of a Division Court, 
or of two or mure Judges of sudi High Court, 
or of a Division Court constituted by two or 


* Oopinath v. Guluck Chunder, (1889) 16 Calc., 292. 

* Durga V. Jawahir. (1880 99) L. R., 17 1 A., 122; 18 Cnlc., 23, pp. 25, 31; 

Maonalal v. Oajraj, (1899) 17 Calc., 246 ; Nirhhai Daa v Rani Kuar, (1804) 16 
All., 274 ; Tulsi Persad Bliakt v. Beiiayek Misser, (1806) 23 Calo., O18 ; L. B., 
23 1. A., 102. 

> Vishambhar Pandit, in re, (1896) 20 Bom., 600. 

* Banks Lai v. Jagat Narain, (1901) 23 All., 94. 

* Banaraai ParHadv. Kashi Kriahna Narain, (1901) 23 All., 227 : 5 Calo. W, N., 

193 ; L. R.. 28 1. A.. 11 : Kadha Kiahtii Dan r. Rai Kriahu Chand, (1001)23 
All , 415 ; 5 Calo. W. N., 680 ; L, R., 28 1. A., 182. 

* Sundar Bihi v. Biaheahar, (1887) 0 All., 93. 

V From Cbanfl Moonshoo, in the goods of, (1804) 21 Calc., 484. 

« Shuja All V. Ram Kuar, (1898) 20 All , IIB. 

* Karuppanan v. Srinivosan Chetti, (lfK)2) 25 Mad., 215 ; L. R., 29 I. A., 38 ; 6 

Cal©: W. N.. 241. 

>0 Kaohu V. Kaohii, (1096) 10 Calc. W. M., 05 : 7 Bom. L. R., M>7. 

' * K«iw*r V. Rani Satropa, (1906) 1(1 Calc. W. 230 : 3 0e,\9» 86. 

ro Chlllnath t), Goluok Ohunder, (1889) 10 Calo., 202, note, 
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more J adges of such High Court, where such 
J adges are equally divided in opinion, and do 
not amou'nt in number to a minority of the 
whole of the Judges of the High Court at the 
time being ; or 

( 6 ) from any decree from which under section 102 no 
second appeal lies. 

Act XIV of 1882. Sect. 597. 

See notes to section 

24 and 25 Vict. c. 104 is the Indian High Courts Act 1864, for which see 
Appendix. 


SaviiigH. 


112. ( 1 ) Nothing contained in this Code 
shall be deemed — 


(a) to bar the full and unqualified exercise of His 
^l-ajesty’s pltiasure in receiving or rejecting 
appeals to His Majesty in Council, or otherwise 
howsoever, or 


(fj) to interfere with any rules made by the Judicial 
Committee of the Privy Council, and for the 
time being in force, for the presentation of appeals 
to His Majesty in Council, or their cox^uct 
before the said Judicial Committee. 


(2) Nothing herein contained applies to any matter of 
criminal pr admiralty or vice-admiralty jurisdiction, or to 
appeals from orders and decrees of Prize Courts. 

Act XIV of 1882, sect 616 

The Privy Council is not bound by the Piocedurc Code^ — nor does it limit 
the piero^ative of ihe Crown to admit appeals,® in matters which are not strictly 
appealable grievances. 

Special leave to appeal.— The Pri\y Council can grant special leave to 
appeal, but they will not entertain it from a decree of the Hiijh Court when the 
subject-matter in suit is lesb than Ks 10,000 ^ Unless the petitioner has applied 
to the High Court for a certifirnte, and has been lefused,^ and if the petition for 
leave contains a misstatement of facts, it is liable to be lescinded.® Where the 

' Luohmurput Kingli v. Kh<KilmiiriiHHa, (1870) 14 W, R., 280. 

* Rahiinbhoy v. Tumor, (1891) 15 Ihim.. 155 ; L. K., 18 I. A.. 6. 

* Morgan v. Tjoeoli, (ISS?”!!) 2 Mon. I. A., 428. 

* Mohuii Lall V . Doboe Dors, (1801) 8 Mofi 1. A., 102; 2 W. R , P. ty., 0. 

^ Uutigowa Knmo v, Krawa Koine, (1869-70) 13 Moo. 1. A., 433; but see 
MtiluHawiny v. Vencataswara, (1865) L. H , 1 P. C. 1. 

* MuRHoorie Rank v. Raynor, (1881-82) L. R., 0 I A., 70 ; 4 All., 500. Ste, however, 

Mutusawmi Jagavera v. Voficataswara, (1865) L. R., 1 P. G., 1. A petition for 
Bpocial leave to appeal oniitaineil a general atatoment of the proceedings in 
India and an averment that they were irregular and contrary to law : order- 
ed that such petition be dismissed or stana over for amendment, os being too 
vague and general, Goree Monee v. Jnggut Tndro, (1860-07) 11 Moo. L A., 1. 
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Hwh Court had passed duplicate decrees in the same suit, one in appeal and the 
Other in cross-appeal, and had adnitued an appeal from one decree and ba'd lefused 
It from the other, the Judicial Coninriittee granted special leave without reouiring 
farther secuiit^ than had already been taken by the High Court. ^ The Privy 
Council will give special leave lo appeal wben«the case involves a serious question 
of law.* The failure of a Judge gt.-inting a review to record his* reasons is not a 
ground of granting special leave to appeal “ Where the High Court has dismissed 
an appeal as out of time, the Judicial Committee w'lll not interfere unless satisfied 
that the High Court was wrung.^ 

Rootoration. — An appeal dismissed for default may be lestored to the file 
on terms as to costs and nn security being given.* 

Notioe.— There is no rule entitling a respondent lifter ho has had notice of 
an appeal pending to further notice that the record has been transmitted or that 
the appeal is set down for hearing.* 

Bvidunce.- -The judicial f/ommittee will not criticize with any strictness 
opinions as to the credibility of witnesses which is eminently a question for the 
Courts in India. ^ 

Finding^a of fact. — It is not the practice of the Privy Council to disturb 
the findings of the Court below upon mere issues of fact, unless it is clearly 
satisfied that there has been some miscarriage either in the reception or in the 
appreciation of evidence.* I n appeal from second appeal the findings of fact 
by the first Couit arc binding on their lordships,* unless special leave to appeal 
from the decision of the first Court has been given.^* When leave to appeal 
from the deciee of a Suboidinate judge direct to Her Majesty in Council has not 
been asked for, the hearing must be based on the materials open to the High 
Court, and the finding of the Subordinate Judge on matters not involving ques- 
tions of law must be taken as conclusive.'' 


Qonourrent findings of fact. - When there are concurrent findings of 
fact, their lordships* ordinary rule is to accept them uffiess very definite 
and explicit grounds for interference are assigned but this docs not and ought 


‘ Muhammad v. Niijibaii, (1897) 19 All., 95 ; L. K , 23 1. A , 167. 

• (loonoHhar Sing v. IjoiiphIi l)aa, (I89M) 3 Calc. W. N., vcxxxviii. 

Shankar 11 iksh r. Ilulwunt Singh, (IHJKI) 4 Calc. W. N,, 2l>3 ; L. R.,27 I. A., 
79 ; 27 Cldc., 333. 

* Kam Narain Joshi v. Piirmeawar Narain, (19113) 30 Calc, 309. In cases of 

BiibBtirutiuu, sen, sh tn Iho practioo, Haidar Ali, v. TasRadduk, 16 Oalo., 194 ; 
Gaiir Muhuii v, Taiasuudori, (1890) 17 Calc., 693. 

• Rabiabai v. Mahomed Ismail, (1897) 2l Bom , 723; L. R., 24 I. A., 128. 

* Lalta Pershad v. AziRuddiii, (1890-7) L. H., 24 I. A., 49 ; 10 All., 209. 


’ ShafiqiiiiiiinRa v. Shuban Ali Khan, (1904) 20 All., 581. ^ 

• Richardson V. Govornmeiit, (1864) 1 W. H., P. C. 47: (Shoolam Moortouzah 

V (Juvernmeut, (1861 0.3) 9 Mcmi. I. A., 450: Dwarka Dass r. Sila Ram, 
(1879.80) 5 0. L. R.. 430. 

• Anaiigamanjiiri v. Tripura, (18H6-7) L, R., 14 I. A., 101, p. JJO ; (1887) 14 

Calc., 740 ; Mminalaf r Gajraj, (1890) 17 Calc , 246. 


Luohman Singh v. Puntia, (1880) 16 Calc., 763 ; L. R., 10 1. A., 125. 

» » LuohmcHwar Singh v, Manowar HosHein, (1891 -2) L. R., 10 1. A., 48 at p. 63 ; 
(1892) 19 Calo., 263. 

** hireswar Mukorji w. Ardha Chander, (1892) 1 0 Calo., 401 ; L. R. , 10 I. A.y 
101 t Asghar Keaa v. Muhdi Hosseiii, (1893)20 Calo., 660 ; L» R., 20 1. A., 38 ; 
Dharam Chanel v. Bhawani Misrain. (1898) 26 Calo., 180; Snndandinga 
Sami V. Ramasami. (1898-9) L. R, 26 1. A., 66 ; (1899) 22 Mad., 516 ; Thakur 
Harihar v. Thakur Uman Parshad, (1887) 14 Calo., 296 ; L, R„ 14 1. A. 7 ; 
Krishnau w. Sridovi, ^1889) 12 Mad., 612. 

« • M.miia Tha v. Mouiig Pim, (1901) 28 Oslo., 1 ; (1899-1900) 4 Calc W. N., 808 ) 
U R, 27 I. A., 186, 
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not to relieve their lordships from the duty of examining the whole evidence and 
forming an opinion Upon the whole case.^ It cannot detract from the weight 
of concurrent findings of fact that different Courts in arriving at the same result 
«upon the same evidence have not been influenced by precisely the same consi* 
derations : a difference of opinion to that extent is ^only calculated to suggest 
that the evidence, whatever view be taken of it, necesmrily leads to one and the 
same inference.*' The reception of evidence by the High Court in appeal 
affords no reason for making an exception to toe application of the rule in the 
discretion of the Committee against the oisturbance of concurrent decisions upon 
a fact In issues.* When no question of law either as to the construction of docu- 
ments, or any other point arises on the final judgment, and where there are 
concurrent findings of both Courts on oral and documentary evidence submitted 
to them : htld^ that the apfteal cannot be entertained.^ In such a case no 
appeal lies, when there is no question of law.* In an action for malicious 
prosecution, when there were concurrent findings of fact both as to the absence 
of proof of malice and of the want of reasonable and probable cause, the Privy 
Council held that there was no question of law involved.* A case whdb one 
Court has relied on tile oral and the other on the documentary evidence is 
within the rule.*' 

New pointa— A point not raised in the plaint, befote the District 
Judge, or before the High (3ourt, cannot be raised before the judicial Committee.* 
No issues upon a certain question having been tried in the Court of first 
instance it ought not to be allowed to be raised in appeal before their lord- 
ships.* 

Rehearing , — The judgment of the Judicial Committee reported to, and 
confirmed by His Majesty in Council, cannot be re-opened merely for the reason 
that new evidence is forthcoming though there may be exceptional circums- 
tances which will warrant a re-hearing at the instance of one of the parties.^^ 

Wliatappellaiitmust show.— To induce their lordships to disaffirm 
the High Court’s finding in favour of the plaintifT, the defendants must do more 
than show that his titlfc is not free from doubt. 

Praotioe as to hearing appeals expar(c,^K% regards the practice 
in hearing appeals ex par/e, see order of the 20th March, 1905, published in 
Gasette Jndia^ June loth, 1905, Pt. 1, p. 385. 

Costs.— Respondents who do not appear are on the dismissal of their appeal^ 
entitled to their costs up to and including the lodgment of case and also to the* 
costs of applying for those costs.^* In a case in which the miscarriage of the 
suit was occasioned by the manner in which the issue was framed by the Judge, 
the costs of appeal were directed to be costs in the cause.** 

’ Modhoosudun v. Honiop Chundcr, (1867) 7 W. R., P. C., 73 ; (1846-60) 4 Moo. 
I. A., 431 : Sriniati v. Khageiidra Narain Singh, (t003-4) L. R , 81 I. A. 127 : 
31 Calo., 871 : 9 Calo W. N.. 74. 

* Nilinoni Siugli v. Kirti Chundor, (1803) 20 Calc., 847 : L. R., 201. A., 96. 

» Hurri BhuMiii «. Tundra L 1. (1807) 24 Calc.. 1 ; (1806 6) L. R , 23 1. A., 07. 

* Toolaey Peraad r. Benayak Mitwur, 0306-0) L K., 23 1. A., 102 ; 23 Calo., 918. 

” Saknlbutti Mandrani v. Babu Mandar, (lOfll) 28 Calc., 100 ; 6 Calo. W. N., 

465 ; Lachnaau Lai v. Kaubaya Lai (1H05) 22 Calc., 600 ; L. R., 22 I. A , 61. 

" PoHlociji Mixly V. Quocn loaurauoe Co , (1001) 26 Dom., 332. 

^ Ram Anugra t«. Hauuinan Sshai, (1903) 30 Calc., 303 : 7 Calc. W. K., 226 ; 
L. R.. .301. A., 41. 

* Sumbhu Nath v. Surjanioiii. (1898) 25 Calo., 187 : L. R., 24 I, A., 101 ; 1 Calo. 

W. N , and aoc Dbaimkdluiri v. Mahabir, (1007) 34 T. A., 164. a 

* IniamlkUidi o. KamaloHwari, (1894)21 Calo., 1017 ; L. H., 21 I.A., 118. 

*** Yarlagaddu v. MaUikarjuna, (1891) 14 Mad., 439. 

* ' Apua Kao, in re, ( 1887) 10 ^ad., 73. 

Haj Kumar v. Oohind Chuudor, (1892) 10 Calo,, 071 ; L. R. 19 I. A. 147* 

Humbhu Natl) r. Surjannmy, (1898) 26 Calo., 187; (1890-7) L. R., 24 1. A., 
lOl ; 1 Calo. W. N., 640. See also as to ooals in an exparie applioatidn— 
Mahommad Rahamatalla V. Thuminallapalli, (1808) 2 Calo. W, N., olxi. 

Perhlad Scjii v. Run Bahadur, (1867-0) 12 Moo. I. A., 289 ; ibid, 848. 
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PART VIII. 


REFERENCE, REVIEW AND REVISION. 

113. Subject to such conditions and limitations as may 
* . be prescribed, any -Court may state a' 

ConrtT'*”** *** ^”<1 refer the same for the opinion of 

the High Court, and the High Court 
may make such order thereon ns it thinks fit. 

Act XIV of 1882, Section 6 17. This section applies to li. C and Prov. 
S. C. C. 

The provisions relating' to reference, levievv and revision remain substanti- 
ally the same as in Act XIV of 1882 ; details are relefjated to Orders XL VI and 
XLWW post the relevant decisions under the Old Code are collected in 
the notes to the rules of those orders 

114. Subject as aforesaid, any person 
considering himself aggrieved — * 

{a) by a decree or order from which an appeal is 
allowed by this Code, but from which no appeal 
has been preferred, 

(6) by a decree or order from which no appeal is 
allowed by this Code, or 

(c) by a decision on a reference from a Court of 
Sinnll Causes, 

may apply for a review of judgment to the Court which 
passed the decree or made the order, and the Court may 
make such order thereon as it thinks fit. 

Act XIV of 1883, Section C23. This section applies to H. C. and Prov. 
S. C. C. 

This section establishes the general right to apply for Review and sanctions 
the prescription of rules within the limits here defined. Order XLVlt. r. i| 
drafted by the framers of this Code re-enacts word for word section 623 of Acl 
XIV of 1882. See the notes to that rule. 

116. The High Court may call for the record of any 
case which has been decided by any 

VIS on. Court subordinate to such High Court 

and in which no appeal lies thereto, and if such subordinate 

Qnkrt appeaiB— 
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(a^ to have exereised a jurisdiction not vested in it 
by law, or 

^6) to have failed to exercise a jurisdiction so vested, 
or 

(c) to have acted ‘in the exercise of its jurisdiction 
illegally or with material irregularity, 
the High Court ' may make such order in the case as it 
thinks fit. 

Act XIV of 1882. Section 622.1 

Oourt of Small Causes.^- This section applies to the Court of Small 
Causes in the Presidency towns unc^r the corresponding section of Act XIV of 
1882, the Calcutta High Court set aside an order of the hrst and fourth Judges 
of the Small Cause Court reversing a judgment of the fourth Judge and 
dismissing the plaintiffs suit with costs. It was held that the Judges had 
exercised the power of an appellate Court in setting aside the original deciee 
and exceeded the jutisdiciion vested in them by s. 38 of the Act (1 of 1895) 
such jurisdiction being a revisional jurisdicitun.^ If the judgment of a Snnall 
Cause Court is defective, the High Court can interfere in revision by setting 
aside the decree and*directing a trial on the merits.^ 

In exercise of extraordinary jurisdiction the Court will nojj^ us^lly interfere 
except in cases of grave and otherwise irreparable injustice.* 

Time of makings application.-* The rule has always been that these 
applications should be made without delay otherwise the High Court will not 
interfere." 

May call tor.— ['he Calcutta and Allahabad High Courts can act under 
this section without there being any application by any of the parlies." 

' In regard to the Andninati and Niooliar iNlarida, roo Reg. 1 of 1884, r. 4, and 
as to tiio Punjab, roo Act XVIll of 1884, s 7n, and Act XVl of 1887, s. 3. 
This Reel ion does not apply in the North WcrI Frontin Province, Heo s. 84 
(13), of tlie Ninth Weil frontier Law ami Justice Rogidation, 11)01 (VII of 
1901) S. 11 of the SiiiiH Valuation Act, 1HH7, VII of 1887, applies to a Court 
exercising revisional jurisdiction under r. 8'i2, former code : nee cl. (4) of that 
section. For the Com t fee pa^'abie on applications to the Chief Court or the 
Court of the Financial Comm ism oner of the Punjab under s. 622 (former Code), 
and refund there-under, see the Punjab Courts Act, 1884, (XVIll of 1884), 
SB. 72 and 73. 

Sahordinate This clause applies to a Mamlatdar’s Court in Bombay ; 

Nuua Bayaji r. Panduraiig, (1885) 9 Bom., 97 ; but not to a Revenue Court 
in Midras— Velli Periya v. Moidin, (1886) 9 Mad.. .3.32 ; Appandai v Srihari 
Joislii, (1803) 16 Mad , 451 ; VeukatanaraHimhn Naidii v. Kuraiina, (1804) 17 

• Mad., 298; or in the North-West Provinces— Ram Dayal v. Ratnadhin, (1890) 
12 All., 198. 

• See H. 25, Act X of 1887. 

a Peary Mohuii v. Harraii Chunder, (1885) 11 Calc., 261. 

• KaMSoon i». Hurry Das Bhukut, (1897) 24 Cab*. 4.'55 ; 1 Calc. W. N., 44. 

• Malik Kahinat v. Hhiva Prasad, (1891) 1.3 All., 533. See also. Haladhar Maiti v, 

Chovlouria Maiti (1903) .30 Calc., .588 ; 7 Cale. W. N., 547. 

• Ismalji r. Maclcwl, (1006) 8 Bom. L. R., 900. - e 

’ Durga Prasad e. Sheo Charan, (1882) 1 All., 154 ; Bahniikund r. Bheu iTataii, 

1 1884) G All ,‘125. 

• Hodha Mobiiii v. Haj Chuudor, ( 1874) 22 W. U., 522 ; Bhugge^butty, v. Moueyi 

(1878) 2 C. L. H., 545 

• Golam Mahaiuinad v. Haroda Mohan Maitra, (1879) 4 Calo. W. N., 005 1 

Plan Mai v.JankiPprshad, (1901) 28 Cole., 680 ; 6 Calc. W. N., 114; and 
Debi Das v. Ejaz Hassaiii, (1006) 2% All., 72. 
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■rt# Other High Courts have exercised their revisional powers on the aDOIication 


pauper luit,* and on the report of a Di-stnct JudKe.* 
make a reference under this section, inviting the High 
Mamiatdars decree in a possessory suit> 


A Collector, cannot 
Court to set* aside a 


No ftppaatl Uea. — The Court cannot act where there is an appeal ;• 
such as an order rejecting a plaint oi rejecting a memorandum of appeal as 
barred;^ or an order s. 87, Act IV uf 1882, extending the time for payment of 
the mortgage-money by the mortgagor, which is a dectee and therefore appeal- 
able but if an appeal be pieferred, where no appeal lies, the Court may 
proceed to act under this section at the hearing.® Where a second appeal 
lies, a petition for revision is notadmissible.^® 


Other remedy open. Tlu* High Court will not usually exercise its re- 
visional jurisdiction as long as there is any other remedy «. pen to the applicant.^^ 
but this IS not the invai table rule.^® Wh^ u is open 10 the parties aggrieved 
to establish their light by a tegular suit, the High Court will not interfere 
under this section.*® In a suit fo: pos^esaon when the Mamlatdar had not 
declined jurisdiction, but had consideicd the mateiiaU befoic him and come to 
a conclusion, the Hombay High Court declined to interfere, holding that the 
Aggrieved party^s remedy liy in a separate suit.* * 

Case was decided- Interlocutory ordere - This se( nun does not apply 
to interlocutory orders, when theie is an appeal fioni the hnal dcciee.*'^ 

Jurisdiction. — I'he term jurisdiction is used in dif!erciii senses. In one 
sense it memis jurisdiction over the siibject>m.ittcr of the suit itself, and it is 
used in this sense when it is said that the dcciee of a Court of competent 
jurisdiction upon the parties legally before it, cannot be questioned in a Court 
of co-ordinate jurisdiction on the ground of iiregularity o» error of law in the 
proceedings.*® Their loidslitps of the Pri\y Council ha\e u»ed the word in this 


* Bishoshar V. Huri Snigli, (18S3) r» All., 4*2. 

* Ccilluctur ol KaiiiViu f. KtMlitMpp.L. <1891) hi Iloni , 78, but foo, Voni v, 

Paudbhai, (1890) 11 Jloiii. , .171. 

^ Anthony v, Dupuiit, (1882) 4 Mad., 217. 

* Pandu If. Bhavdu. (1897) 2l ll'un , SIMI. 

* Rum Krislo Tara Da sm, (ISSi-l) 12 (J. L. It., 449; NH/.ar Husain v. Kesri 

Mul, (1890) 12 All., ."»S1 ; S<ili Man Mull r, Kiiiiagii-iab.ipathi, (189.1) Hi Mad., 
20; but Ht 90 , Dliapi r, Knm I’tishad, (18S7) 14 Culr,, 708. 

^ Umrau Mir/.a v. Jones, (1882) 12 C. J,^ R.. 148. 


’ Gulab Rai v. Maiigli J.tl, (1885) 7 All., 4>. 

» Rihimaw. Nepal Rm, (1892) 14 All., .IJO. 

“ Veiikatamma V. Chongalrayuppa, (1884)7 Mad., jri.l ; otlverwwe, Doorga Narain 
V. Ham Lall, (1881) 7 Ca'lo., H30; Ihirga Niuain v. Gnhiirdhun, ',1881) 9 O. L. 
R., 86. 

lu Tirupati v. Vissam, (1897) 20 Mad., 1J5. 

Guise 11. Jaisraj, (1893) 15 All., 405 ; Gopal Das i», Alaf Khan, (1889) 11 All., 
383. 


»» Dohi Dasr. Kjax Hiisnin, flOOC) 28 All., 72: (lOlKI) A. W. N., 191 ; Gliulam 
Hhahhir v, Dwarka Prasad, (1890) 18 All , 103. 

•* Bhimdal Panda /•, Pandol Prw Patil, (1888) 12 Buiii , 221 


*« Kasbi^th v. Nana, (1807^121 Ibmi., 731. 

Farid Ahmad v. Dulari, (1884) 6 All., 2.13 ; Chatter Singh e. Lekhraj SinRh. 
(1888) 5 All., 293 ; Niv»m of Hyderaliod, in re, (1886) « Mad., 266 ; Motilal 
kashibhoi V. Naim. (1894) 18 Bom , :W ; but see, cow/m, Dhapi v. Ram 
Pershad. (1887) 14Calr., 768 ; and the judgment of Mahmud, J., m Ohattor- 
pal Singh V. Raja Ram, (1885) 7 All,, 661. 

Bandone. Beecher, (1836) 3 01 k. A Fin., 470 ; Bowen v. Evans, (1846) 2 B. 
L. oifc, aWTKilMUerri v. Kotasherri, (1883) 4 Mad., 131. 
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si^se in several cases as opposed to iitegularity in procedure TKere is 
another principle, that whenever jurisdiction is given to a Court by an enact- 
ment, and such jurisdiction is only given on certain specified terms contained in 
the. enactment itself,* these terms must be complied with, in order to create 
and raise the jurisdiction ; for if they be not complieo with, the jurisdiction does not 
arise.* Thus, as an illustration of the first kind of jurisdiction, if the subject- 
matter of the litigation was not a suit, a Court of appeal has no jurisdiction 
at all to entertain an appeal under s. 96 ,* and in regard to the second, a Court 
cannot give judgment on an award unless under the provisions of s. 521 former 
Code, (see sch. II) it has been made within the period allowed by the Court,* 
i|or admit a review after 90 days without being satisfied that there is sufficient 
cause, as directed by the Limitation Act;* prohibiting the review of an order 
passed in review nor stay sale of property on the application of ,*in un- 
successful claimant pending the hearing of a suit instituted in another Court, 
when such latter Court has refused to issue an injunction under s. 492 former 
Code, (Order XXXIX, r. 1 ).^ And where the conditions required by thissection 
did not exist, their lordships of the Privy Council held that the Court had no 
jurisdiction in the case.* In all these cases the proceedings are void and 
defect cannot be cured by consent * 

This section applies to a case in which a Judge has exercised a jurisdiction 
which he has no power to exercise, or m which, in the exercise of a jurisdiction, 
that he has« he exceeds his lurisdiction or has acted illegally or with material 
irregularity.^^ Where an appeal is heard by a Court that has no jurisdiction, this 
section applies and if a second appeal is preferred from his decision, the High 
Court may proceed under this section.^* Unless the facts froni which want of 
jurisdiction on the part of a subordinate Court may be inferred are patent on the 
face of tbfi record, the Allahabad High Court will not interfere in revision.^* 

« Ledgardv. Bull, (1886 0 ) L. K, 1.3 I. A.. 134; (1887) 0 All, 191. Pillai v. 
Pillai, (1874-6) L K., 2 I. A., 219, p. 233. 

* Niisiierwanjeo v. Mytioodeen, (1849-57)0 Moo. I. A.. 134, p. 15.6. 

» Minokshi v. Subromanya, (1896-7) U R., 24 1. A., 100; (1888) 11 Mod., 20^ . 
Ladli e. Raje. (1889) 13 liom., 650. 

* Har Naram v. Bhngwant Kuar, (1890 1) L. R., 18 I. A., .65 ; 18 All 300. 

* Lufdiinuii birigh r. Bhiniuihorci, (1874-5) L R. ,2 I. A., 58 ; or iu \iulatiuii of s. 

020, former Code, (O. XLVl, r, 7.) 

^ Muhammad Yusuf v. Alidul, (1888-9) L. R., 10 I. A., 104. 

* Brojondra Kumar v. Rup Lall, (1880) 12 Calo., 615. 

* Coniparo Nidlii Lai v. Mazhar Husain, (1886) 7 All, 230; Amir Hassaii r. 

Sheu Baksh, (1883-4) L. R., 11 I. A., 237. Hee also, Khiva v. Joma, (1883) 7 
Bcmi., 341. p. 35H ; Har Prasad v, Jafar All, (1885) 7 All. 345. 

* Luohmun Singh r. Shuinshoro, (1874-6) L. R., 2. 1 A.. 58 ; Nussorwoiiioo v. 

(1840-57) Mynoodoon. 0 M<k>. L A. 134 ; ]>dgurd w. Bull, (1886-6) L. R., 13 I. 
A., 134; 9 All. 101. 

gubjon Osiaffar, in re, B. L. R., (F. B.' 63l ; (I80G) 0 W. R., Mis , 77 ; see also, 
Peary Mohua v. Harraii Chundor, (1886) 11 Calcs, 261 ; and Maliamed 
HainiduUa v. Toharoiinissii, (1898) 25 Calo., 155 ; 1 Gale. W. N., 052. See abu, 
Moiimohini e. Kara Narain, (1869) 4 Calc. W. N., 450. 

Muhammad Suleman v. Fatima, (1K87) 0 All., 104. 

«itt Uoukneo Boy, in the matter of, (1870) 14 W. R , 254. 

1* Bhoyrub Chunder V. Wajedunuissa, (1880) ^O. L. R. 234; Shamrav v. Miloji* 
(1886) 10 Bom., 200 ; Beiiodo MoSini v. Hirat Chunder, (1882) 6 Calo., 887 ; 
but see, Durga Narain u. Cobiirdhiin, (1881) 9 C. L. R., 86 ; see also, Duorga 
KeiUiii 9. Kam Lall, ( 1881 ) 7 Cslo., 330, referred to abo\'e. And where the 
first Court acted without jurisdiction in enterlDg into a question, and the 
superior Court wrongly heanl an appeal fi*oni it .both orders w’ere set aside t 
Annainalai Chetti v. Muthnlinga, (1870-1) 0 Mad. H- C., 309. So also where a 
karJimn in temporaiy charge of a Mamlatdar’s office passed a deoreeinar 
possessory suit ; Ningapa v. Dudapa, (1897) 21 Bom., 686. 

Mihr Ali v. Muhammad, (1802) 14 AU.| 413. 
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neir lordthipt of the Privy Cotmcil have been slow to decide' that thb 
ywwion of any se^ion of the Code bearing on the ordiftaty course of a suit fitom 
lasittntion to mat execution aflfects jurisdiction, or is more than an irregularity* ** 
Thera are only two cases, one in regard to arbitration a|id t^ otbar" m 
connection wiih^ admitting a review after time,* and it may be doubted 
if either falls within ordinary procedure from plaint to final disposal. See 
** Power to Review, ante'^ When a Court of first instance of appeal has 
exercised a Jurisdiction not vested in it by law, the High Court is bound to 
interfere under its revisional power&.* 

Mamlatdof^s Court — When (> had got a decree for possession against P in. 
a Mapilai^teris Cou^ and the Mamlatdar in execution directed the ouster of C, 
who was in possession, but who was not a party to the decree, it was held that 
the MamlatdaPs order was without jurisdiction, and it was set aside under this 
section.^ 

Dokfam Agnati/urtsfs Relief When a special Judge under Bombay Act 
XVI 1 & 1879 lift* exercised his discretion in setting aside the decree of a 
subgrdinate Judge, the High Court will not interfere except under exceptional 
circumstances.* A Special Judge under this Act has power to review an 
ex far/e order made by him, and the High Court will not interfere with such an 
order under the section.* He can vary the decree of the lower Court pro^o 
motUy where not reviewing the case on the ground applied for by the plaintiff.^ 
W'ben a Subordinate judge has held that a nlaintin suing under the Act is not 
an agriculturist, a special judge lias no jurihclif tion to decide in revision that he 
is an agriculturisj^ and such an oider will be set abide under this section.* 

Small Cause Court ->'rhe High Court has no power to inteifere under this 
section, or s. 25 of the Provinci<il Small Cause Courts Act, or s. 15 of 24 and 35 
Viet., c. 104, with an order of Small Cause Court passed under s. 157 of Act II, 
(B. U) of 1888.* The small Cause Court of Calcutta having jurisdiction to deal 
with municipal valuations fixed under Act 111 of 1899, the High Court cannot 
interfere under this section 

Failed to ezeroiae jurisdiotion.— This sertipn extends to the case ofuA 
Judge refusing to act through a misconception of his authority as returning 
a plaint in the unfounded belief that he has no jurisdiction to extertain the suit.^* 
If a Judge should refese restitution on the ground that it must be sought in a suit,^* 
or to execute a decree on the ground that he had no jurisdiction or dismisses a 


* Har Naraiii v. Bhagwant Kuar, (1891) 13 All., 300 ; L. R., 18 I. A., fiff. 

* Luohmun Singh «. Shuinshere, (1874*5) L. R., 2 L A., 68* 

■ Ramasamy Cliottiarv. Orr, (1903) 20 Mod., 176. Hut sae Parameabwaran v. 
yiBhnu(190«)27Mad.,478 

* Chinaya «. Oangava, (1897) 21 Bom , 775 ; Nathekha o. Abdul AlU, (1894) 

18 Bom., 449. 

* Rayaohand v. Bahirabhai, (1894) 18 Bom., 347. See alw>, Shidhu v. Bali, (1891) 

16 Bom., 180, uml Gnrubasaya v. Chunmalappa, (1895) 19 Bom ^ 280 ; Ram 
Singh V. Kisau Singh, (1895) 19 Bom., 116. 

* Ramohandra v. Dranpodi, (1896) 20 Bom., 281. 

* Balkrishiia v. Mahadeo, (1898) 22 Bom., 520. 

* Lakflhman v, Ramohandra (1899) 23 Bom., 321. 

* Coiporution of Calouttn v. Bhupati Roy, (1899) 26 Calo., 74* 

«o OoiporatioE of Calcutta v. Cohen, (1901-2) 6 Calo. W. N., 480. 

** Shiva V. tToma, (1883) 7 Bom., 341, p. 352. 

Zimirani v, Fateh Ali, (1965) 32 Calo,, 148. 

»» Nilmoiii Singh V. Taranatli, (1882) L. R.t 9 I* A., 174 $ (188^ 9 Oalo., 295, 
pp. 297, 299. 

^ M Shamrav «. Niloji. (1880) 10 Boro., 200, 
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suit, holding there was no cause of action,^ or refuses to listen to a charge of 
fraud as a ground for setting aside a sale,* or wrongly thinks s. $44 (Order XLly 
r. 4) does not apply to an appeal to which it does apply,* or declines to investijrate 
a complaint under s. 278, (Order XXI, r. 58) * or wrongly thinks that the provisions 
of 5. 310 A (Order XXI, r. 89) do not apply.* his order may be set aside. Bnt if a 
Judge exercises jurisdiction, though in an erroneous manner, this portion of the 
section does not apply.* When a Judge at the instance of a person not a party 
to the suit refused to pass an order for the execution of a decree, it was held that 
he had failed to exercise a jurisdiction vested in him by law. ^ A suit in forma 
pauperis was rejected, but the Judge omitted to order the recovery from the 
plaintiff of the Court-fees payable. The decree was rectified by the High Court 
under this section.* 

Acting illegally , — The application of the words “ acting illegally " to 
procedure within jurisdiction is not easy. For, if the law violated is mandatory, 
the violation affects jurisdiction, and if not, it is only an irregularity. It has, 
however, been used in the former sense by the Calcutta High Court, and the 
language has been approved of by their lordships of the Privy Council.* The 
meaning to be attached to this sub-section is not settled. A Judge would ^ act 
illegally, although he possessed jurisdiction over the subject-matter, if he heard 
any suitor other proceeding in which he was a party or personally interested, or 
if he heard an appeal against a decree or order passed by himself in another 
capacity — Act VII of 1887, s. 38, or, possibly, if he imposed into the case his 
own knowledge ' of particular facts but he cannot be said to have acted 
illegally if he merely errs in his final decision but it has been .held that if 
the decision has been arrived at by travelling beyond the issues, 1* or it 
declares that by reason of a particular Statute the suit does not lie,i>* 
the Judge has acted illegally within these words. Where a Judge decreed 
a claim brought upon two kundies^ which were inadmissible in evidence 
for want of impressed stamps, the Bombay High Court reversed bis 
decree under this section.^* When a Judge refused to allow a party interested 
in a probate case to appear and oppose the grant of probate, from which 
order no appeal lay, the Calcutta High Court held that tne Judge had acted 
illegally, and interfered under the corresponding section of Act AlV of 1882.^* A 
District Judge who admits in evidence an unregistered lease which required 


^ Rama v. Kunji, (1880) 9 Mad., 375. 

* Subbaji v. Srinivasa, (1886) 2 Mad., 284, Cf. Brijmohon v. Rai Umanath, 20 

Calo., 8 ; L. R. 10 1. A., 1.54. 

^ Keshadri v. Kriuhnan, (1880) 8 Mod., 192. 

* Jameela v. Luchman, (1879) 4 G. L. R, 74. 

* Jogtxlanund v. Amrita Lai, (1895) 22 Calo., 707. 

* Rabbaha Khanum v. Nuorjohan, (1880) 13 Calo., 00; Amir Hawan e. Sheo 

Baksh, (1885) ll Calc., 6 ; L. R., 11 1. A., 237 ; and see Krishna Mohini v, 
Kedamath, (1888) 15 Calo. 446 ; Amritrav «. Ralhrishna, (1887) 11 Bom., 488, 
Griatamma v. Ch^a, (1894) 17 Mad. , 410 ; Mathura Nath v. IJmesh Chandra 
(1806-7) 1 Calo. W. N., 626 ; id. 633, and (1906) 28 All., 84. 
f Nathuhhoi v. Nana, (1895) 10 Bom;, 544. 

* Collector of Kanara v. Rambhat, (1894) 18 Bern., 454. 8eo also, Collector of 

Vizagapatam v. Abdul Kharim, (1898) 21 Mad., 113. 

* Luchman Singh v. Shumshere, (1874-5)2 1. A., 58, p. 50; and see Muham- 

mad Yusuf e. Abdul, (1888-9) L. R.. 16 1. A., 104 ; Manisha v. Bijali, (1888) 11 
Mad., 220, p. 229 ; Vishvambhar v. Vasudev, (1892) 16 Bom., 7(^ ; Balamva 
V. Martyava, (1892) 10 Born., 711. 

Hurpurshad v. Sheo Dyal, L. R., (1875-6) 3 I. A., pp. 285-6 ; 26 W. R., 56. 

' ' Amir Hassan v. Sheo Baksh, (1883-4) L. R, 11. L A, 237 ; 14 Calo., 220, p. 220. 
Qorakh v. Yithal, (1887) 11 Bom., 435, or is unsupported by proof— -Shields v. 
Wilkinson, (1887) 9 All., 398. 

. Jugobundhu v. Jadu Chose, (1888) 15 Calo., 47. 

Chenbasapa v. Lakshman, (1874) 18 Bom., M'; so al$o tn— Fateohand v. Kisam, 
(1894) 16 Bom., 614. But see, Mulji v. Lin^ Makaji, (1807) 21 Bom., 201. 
Khettramoni V. ShyamaChum 1894) 21 Calo., 539. 
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rariftration, ei^iim his jurisdiction illeirally, and his docree can be set aside 
under this sectioiL _ A Mamlatdar acts illegally, when he permits a tenant to 
deny his landlord s title.® It was held that the Madras High Court could set aside 
an ezparfe order passed under the Guardians and Wards Act, 1890, by the Agent 
to the Governor in the .Scheduled District of Vizagapatarn on the ground that 
the petitioper’s vakil had not been heard.® 

On the other*hand, the fact that a Court, having power to decide whether 
or not a certain matter was barred as res judicfita^^ (»r was barred by limitation, 
wrongly decided that it was not barred, and proceeded to deal with it, affords no 
pfround for revision.® The erroneous rejection of d document as inadmissible 
in evidence is a mere error in law, which is not an illegality or material irregu- 
larity.® The fact that a Court has misunderstood the effect of a document in 
evidence does not constitute a ground upon which the High Court c.'in interfere 
in revision.^ 

Material irregrularity. — This means an irregularity in procedure which 
has ^ produced error or defect in the decision of the Ctase upon the 
merits.® This sub-section is intended to authorize the High Court to interfere 
and correct gross and palpable errors of subordinate Courts so as to prevent 
gross injustice.® Such as trying one is'tue only and that a wrong one is a material 
irregularity.^® When a Court improperly refused to amend a decree, which was 
at variance with the judgment, AeMth^t in so acting the Court had acted illegally 
and with material irregularity and its order w.is consequently subject to revision.^ ^ 
Treating the delivery of a summons by post to a person not shown t( be the defendant 
as good service is a material irregularity.^® A suit having been disniissed, plaintiff 
appealed and at the same time applied for withdrawal of the suit with permission 
to bring a fresh suit. The appellate Court granted the application without 
assigning any reason for its order. It was held that the appellate Court had 
acted with material irregularity the judgment of a lower Court should not beset 

aside under this section upon a mere technicality or upon mere irregularity, 
unless a failure of justice has occurred.^® A wrong decision on a question of 
limitation is not open to revision nor is an order to pay rent by instalments 
under the Dengul Tenancy Act which is an error in law and not in jurisdiction.^^ 

This section contemplates interference with a perverse decision on a 

a uestion of law or procedure, a decision being perverse when it is a conscious 
eparture from some rule of law or procedure.'® 

* Guninath v, Ghenbasappa, (1894) 18 Bom., 745. 

• Patel Kilabhai v. Hargovan, 11895) 19 Bom., 133. 

* Chakrapani v. Varatalamma, (1895) 18 Mad., 227. 

* Hari v, Naro, (1885) 9 Bom., 432, 

* Sundar Siugh v. Doru Shankar, (1898) 20 All#, 78. 

• Madhubrav r. Qulabbhai, (1899) 23 Bom., 177. But see, Rato Kooi* r. Gopal 
Stbhu (1907) 34 Cblo., 929 and Muhant v. Lakhai (1907) 11 Colo. W. N., 1 11.^ 

’ Ddsrath Rii v. Shoodin Rai, (1894) 10 All., 39. 

• Badami Kuar v. Dinii Rai, (1886) 8 All., Ill j Shew Bux v. Shib Chuodor, 
(1880) 13 Calc., 225 ; but see, Manisha v, Siyali, (1888) 1 1 Mad., 220. 

• Bhag wan Ramanuj v. K better Moui Dassi. (1890) 1 Calo. W. N., 617; Rfghu- 
nath Gujrati v. Chatraput Singh, (1890) 1 Calo. W. N., 033. ^ 

Budrappa v. Narsing Rao, (1905) 29 Bum., 21.8. 

Balmokund e. Sheo Jatan, (1884) 6 All., 125. 

** Jaggannath v, Sassoon, (1894) 18 Bom., 606. 

Tirupatfv. Muttu, (1888) 11 Mod., 322. 

Asharfi Lai V. Deputy Commissioner of Bara Banki, (1895) 22 Calo,, 729 :L. 
R., 22 1. A., 00. 

i» Riahnoohunder v. Shoshee Mohun, (1874) 22 W. R., 277a 

Anunda UU v. Deboudra IaH, (1897-8) 2 Calo. W. N., cooxxxiv. 

" Shibh Narain v, Baikuntha'*(l907) II Calo. W. N., 867. 

Kristamma v, Chapa, (1894) 17 Mad., 410, 
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Facta.^It has been held that it is not open to the High Court under this 
provision to go into a question of fact^^ even in cases where there is no npjbual 
and where the error is apparent in the decision on the facta* But tn a later 
case it was said that under this section the High Court can examine the evidence 
and itself investigate the facts.* 

Such order as the High Court tliinke fit— Form of orderA-And 
where the order of the Full Bench of a Small Cause Court was set aside under 
this Code for material irreguUrity, the Court thought the proper order was to 
remit the case to the Full B^ch to dispose of the case according to law.* In 
the North-West, it has been decided that the High Court may, under this section, 
pass any order which it might pass on second appeal,* and where the decisions 
of both the Courts were without jurisdiction, the Court set aside both decisions 
and returned the plaint * So where the Court after considering the evidence came 
to the conclusion that it was sufficient to lustify the Judge in allowing the case to 
go to a Jury, it set aside the decree and dismissed the suit.^ 

The Court has jurisdiction to set aside an order sanctioning prosemtion 
under section 193 I. P. C.* 

No order. —See Subbaya v. Yellama.^ The High Court need not interfere 
even though orders have been made irregularly, if no case lor its interference is 
made out.’* 

Oonsular Oourt at Zanzibar.— The Bombay High Court has no power 
of revision over civil cases tried by the Consular Court at Zanxibar, though it is 
authon/ed to hear appeals from the decision of that Court as a Consular Court as 
a District Couit by the Zanzibar Order in Council of 1884. A power of revision 
IS not an incident of appellate powers, but on the contraiy, can only be exercised 
where there is no appeal 

Letters Patent appeal.- An appeal lay undet s 1$ of the Letters Patent 
against the order of a single Judge of the High Court under 622, Act XIV of 
1882, lahen such order amounted to a judgment No appeal lies under s. 1$ of 
the Letters Patent from an order of a single Judge of the High Court dismissing 
an application for the exercise of the Court’s extraordinary or revisional jurisdic- 
tion.’* A party who has preferred an appeal to the High Court when the law 
gave him no right of appeal is not entitled upon the hearing to ask the Court to 
treat it as an application for the exeicise of its extraordinary jurisdiction under s. 
15 of the Charter Act.^* 

■ Kamrao v Babsji, (1896)20 Bum., 630. 

■ Peares Lai, iii the matter of, (1867) 7 W. R., 130. 

* Kailaph Chandra f^. Bmsonath, (1890 7) I Oalc W. N., 67. 

* Rallj V. Paramanand, (1889) 18 Bom., 642, and aoe, Seshtdri v. Krishnan. (1885) 

8 Had , 192. 

^ Muhammad v. Byed Husain, (1880) 8 All , 203 ; sue, however, Shiva v. Joma, 
(1883) 7 Bom., 341 ; Dacosta, %n re, B. L R , (F B ), 432 ; Har Prasad v. 
Jafar All, (I880) 7 All , 345. 

* Sarnam v. Bakina, (18S0) 3 All., 417 ; Bhimrav Jivaji v. Bhimrav Qovind, (1874) 

11 Bom. H. a, 194 

’ Shields e. Wilkinson, (1887) 9 AIL, 398. 

> Ranjit Singh v. Shibbo Mai (1905) A W. N , 85. 

* Subbaya o. Yellama, (1886) 9 Mad , 130; Lingammal v Chinna, (1888), 6 Had,, 

227 ; Doorga Narain v. Ram Lall, (1881) 7 Oalo , 330 ; Ram Sahai v, Manl- 
ram, (188OJ 5 Calc,, 807 ; Sotish Chunder v. Nil Ooinul, (1885) 81 Gblo., 45, 

Basharat AHChowdhry.mre, (1897) 24Calo.. 133; and AbdafSiMlik e. Abdul 
Arm, (1807) 21 AIL, 152. 

Khoja Shivji V. Hasham Gnlam, (1896) 20 Bom., 480. 

** Ghappan «. Moidin Kutti, (1899) 22 Mad., 68. 

>• Hiralal f Aai, (1808) 22 Bom., 80l ; iollowod m Nlaar 8li •. AU ill, (1000) 20 
All , 138 ; See Kiliusni r. MeUme (1007) 0 Cele. L. J., 4IS. 

Boorja Kant, in the matter of, (1806) 1 Cale., 808, 
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the date uf the sale — Magan Lai e. Doehi Mulji» (1901) 25 Bom.'i 881 } an 
or^r filing an award — Dagduta Tilakohand v. Vhukan, (1886) 0 Bom., 82; 
an order admitting an applioatioii to set aeide an ex narie deoree when 
barred<~Har Prasad v, Jafar (1886) 7 All., 346 ; an order under 0. XI, r. 
21 (a. 136, former Code )^Dhapi v. Bam Persh^, (1887) 14 Galo. 768 ; an order 
amending a deoree under s. 2<)6, (former Code) — Xarayanasami v. Nateet, (1803) 
16 Mad., 424 ; Nalinakahya V. MafakHhar Hossain, (1901) 28 Calo., 177; 6 
Cslo. W. N., 192; 8urta r. Ganga, (1885) 7 AIL, 876; see, however, 
visvanathan v. Bamatmthan, (1901) ^ Had., 646, and Jivraji v. Praui, U867) 
10 Mad., 51 : an order refusing to amend a deoree under section 152 (a. 206, 
former (jodo)— Balm^und e. Shoo Jatan, (1884) 6 All., 126 ; an order making 
rateable distributioima favour ot persons whose applications have been 
dismissed — Tiruohittambw v, Seshayyangar, (1882) 4 Mad., 383 ; Sew Bux 

V. Sltib Cbimder, (1886) 13 Calc., 225 ; but see Venkataraman t\ Mahalingay* 
yan, (1880) <0 Mad., 508 ; an order under s. 407, (former code) MuhammM 
Husain v. Ajudhia, (1888) 10 All., 467 ; Debo Das r. Mohunt Ram, (1898; 2 Calo. 

W. N., 474 ; an order of a District Judge setting aside the order of a Subor- 
dinate Judge passed under s. 494, former Ctxle (O. XXXIX, r. 3), Luis v.^^is, 
(1889) 12 Mad , 186 ; an ardor of a Small Cause Court Judge holding a smt for 
the recovery of an alleged illegal tax to be Itarred— Pitamber Das v. Jambnstr 
Municipality, (1893) 17 Bom., 510; an order of a Mamlatdar refuaing on 
wrong grounds to execute n decree for possession passed by him — Navalonand 
V. Aniichand, (1894; 18 fioin., 734; an order of a Mamlatdar refusing to 
receive a suit against the heirs of a deeoased tenant — Amarchand v, Savalya 
(1897) 21 Bom., 738 : an order of a DfMtri9t Judge rejecting an impropeAy 
stamped document which had been admitted in evidence by the Court uf first 
iiisliiiice — Shidi1a|Mi e. Irava, (1894) 18 Bom , 737 ; an order refusing to amend 
a clerical error in the form of probate granted on the ground that the probate 
had been granted by the Judge's predecessor — Genndra Kumar v Bajeswari 
Hoy, (1000) 27 Calc., 6 : an order dismissing on application for leave to sue in 
feynna panperin to recover assets forming part of the estate* of a deceased 
person, on the ground that the applicant produced no certificate under Act 
Vll of 1889<- Komroathi v. Mangappa, (1893) 16 Mad., 454 ; an order appointing 
a trustee of a religious endowment under s. 5, Act XX of lH63'~KomaBundara 
V. N'ythiliiiga, (1896) 19 Mad., 2S6 ; Copala Ayyar v, Aruna Challam Chetty, 
(19<)3) 20 Mad., 86 ; ail order for leave to sue under s. 18 of the Religious 
Kndowments Act grunted on an unverified application not presented in Court, 
— Amdoo Miyaii r, Muhammad Davud, (1901) 24 Mad., 686 ; an order of a Ful 
Bench of a Presidency Kmoll Cause Com t, transgressing the li mite of their 
jurisdiction under s. 37 of Act XV of 1882— Sadasook v, Kannayya, (1890) 19 
Mad , 90 ; an older on a Distrit;t Muusif exceeding bis jurisiiictioii, aud rever- 
sing the deoroe of a Village Munsif on a question of evidence, — Giddayyae. 
ilagannatha, (1898) 21 Mad., 363 ; an order of a munsif setting aside a deoree, 
whioh had been affirmed in second appeal by the High Court— Maiiomohini e. 
NaraNarain Rai, (1809)4 Calc. W N., xxiii ; an order of the Presidency Small 
Clause Court attaching trust proper ty— Shard, in tho matter of, (1901) Calo., 
574 ; and an order of an appellat<e (5ourt allowing an appeal in a case tried by 
a Subordinate Judge in exercise of the jurisdiotioii as a Judge of C^urt qf 
Small Causes— Di wall bai v. Sadashivdas, (1900) 24 Bom., 310, are within the 
section. A client uho had paid a fee to a barrister for professional sorvioes 
which in fact wero not rendered, suod the Iwrristor in the Court ot‘ a munsif 
claiming a refund of the fee paid. The munsiff dismissed the suit holding 
that .such a suit oould not lie. On appeal, the Distriot Judge reversed the 
order of the Munsif and decreed the suit. The defendant appned in revision 
to tho High Court, fftldt that the High Court was oompetent to interfere in 
the exercise of its revisional jurisdiction— Boss Alston v. Pitambar Dos, (lOOtii) 
25 All., 569. Tho High Court has jurisdiction to review orders which are 
said to have been nr ado without Jurisdiction in the Presidency Small Cause 
Court— Chaitunna Maitee v. Halodhur Maitee, (1902-3) 7 Csfb. W. N., 547. 
Those powprs can be exeroised by the High Court on its original side— Vakil id 
the appellate side, in re, (1962-3) 7 Calo. W. N., 848. An order under s. 8l0A„ 
former Ckido, (O. XXI, r. 89) is eubject to revision when the auotion-purohaser 
is not the decree-holder. Where a sale iaeet aside, under s. 810A., former 
Code ; O. XXI, r. 89, in a case to whioh fne section is not applicable, the order 
is made without jurisdiction and the High Court can intenere--Kedar Nath 
Son V. Uma Gharan, (1901-2) 6 Calo. w. N., 57 ; a Registrar is not g Court 
within this sootion— Manavala v. Kiupurappa, {iWi) 80 Mad., 8Si6. 
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Not wrhir tri bcctioh —An order under * 18, A(^ XX of 1868, refuMg 
permiwion to ene — Venkattewaia inn> (1887) 10 Med OH.andeof the mt' 
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All V Jisnta mHliad, (1804) *421 Uaic , U'lo , an order 60 ccmg aside an award— 
Chattar biiigh v Lekhraj Smgh, (1883) 5 All 29tS an order refusing Uf 
reoene e^ idenoe— Pic hamli v Kandasami, (1884) 7 Mad , 539 , an older refuv 
mg the applioation of a perscin to be made a |>at ty to a suit -Rabba1>a Khanum 
V Moorjehan, (1886) 13 Calc 90 Balcko Das t Gubiiid Shinkar, (1885) 7 All 
914 , a decision wrong in law— Court <}f Waids, 1 Daimaliiiga, (1883) 8 Mad , 
2, on a question of T€» $udteata — Ham Naro, (1883) 9 Bom 432 anordei 
admitting an appeal after time— Va8ud(\a tv Clmnasami (1884) 7 Mad 584 , 
an order r*jeoting au applioation under saction 47» torratr Codij on the 
grouufl that thi apjjlioiitit liiH no fociti s/<widt — Qaiiga (Jharan i» blioshi 
B^lmiihan Roy (1905) 32 Calc 372 an ordti ictunn gaii appeal foi present 
ation to the propei (Jourt— kunhikutti o Adiotti (1891) 14 Mad , 462 , an 
order rejecting an application to sue as a pau^H r— Chattarjial hingh 
Rum, ( 1886 ) 7 All , 661 , see Muhammad Husain o Ajudlui (18HS) 10 All , 
467 I an order passed on apinalHcUmg aside an potfk dicioc — Abinwh 
Chunderv Maitm, (1882) 8 Calc 832, an ordei dismissing a suit under 

0 XKV.r 2(8 881, former Cede)— Williams e Biown (18S6) 8 All ,108 . 
an order passed undcrO XLIV, 1 1 (s 592 foiinci C jdc)— Ha isoran Singh 

1 Muhammad Ra^a (1882)4 All 91 an ord< i granting m n fusing sanction 
to pioacoute for an oflence committed btinie ^lie (jourt — Miinho 

(1880 1) 3 All 50 H , see also Jssiokcc Aiullubh < Dukhnm Mohuii (loOj) 7 W 
R, 319 a docni 111 an notion fn tiispass in tin PitHidcm^ Small (.nuse 
Court PcaivMohunt Haiaii Chundti (1883) 11 Calc 

District Judge, on appeal coiihrmiiig a sale — (»opi Kocii / ffopi 1 al (1894)21 
Calc 709 an Older made by a Judge in chamlw r foi payment of costs to a 
party s attonai — IVcmji J nkiiamdas tn re (189^) 17 Bom 514 aii oidti of a 
Colkotoi (III ee ting n Mimlatdar t » cxeeute hiS own (locrot, M*uQ?f i5 

iiiisdppiolicnsioii Ik had at fiist itfused to exee uto— Rakhnia i Tulaji, (1895) 19 
Bum b73 anel an ureUi undci s 9 of the Sue (cssion ( citiiicate Act, ordoriM 
CLi tifionte t<J issue, on llie niiplicaiit s fuinisliing see untj— D( \ koro v J^lchoiid, 
(1895) 19 Bom 79l» are imt wiihin tbi stdioii If a suboidinito Court in 
sotting asiile the aw aid takes an uroneous \kw of what ainoimts to ims 
conduct on thi pait of nn arlntritni the High Court 
thia aeotion -Kali Charon Siidoi t 'lorat ^’*"'3'’ 

Calc W N 646, (IWH) W laic, TO7 , Damodar Tnmbok i Uaghunath, 
riMei 06 Bom 661 Au anplu ation to aot amdo on ounrd w pcoinpetent 
under thiH iiption— Itulam Jilani I Muliaromed Ahm^, (1901 2) 6 Calc W 
N, 162 , (1902) 28 Ulc, 167 

A Diatriot Judge acting undoi a 27 of tht Bombay Diatiict Municipal Act Aman 
dmont Act (II ef 1884) la not a Court within the meaning of a (former 
Code) and the High Court liaa no jniiadictio* to lOMae hia ordw wfnmng 
toMt aside an election nor oan can it interfere unth an 

thA Annhuant sliall pay the costs incurred by the opponent— Bolaji u. 
ItowiSS. (KSl b“,S 7S In. suit in a bmall Caime Couit for rent 
du^mSl’peot of twopieieaof land, the Court p...ed a decree m favow 
of the nlamtiffvithout giving effect to a former decree between the partiei 
of one piece of land Hdd, this enor waa not such aa to give 
the^S Court jurisdiction to revise ^e prooeedinga under thia aection— 
Yanangamudi «. Bamasami, (1891) 14 Mad , 406 
Tn n Cideutta ease it was stated that S 622 of the former Code was of sery Uimted 

a lower Court has juriidiotion to deoide a quMtion of 

S|?or fait, tiie High Court has no power to interfere ®“ 

Hwiiion on those questions— Krishna Mohini » KetoNsth, (1888) 16 Calc, 

446. 4 
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PART IX. 

SPECIAL PROVISIONS RELATING TO THE CHARTERED 
HIGH COURTS. 

116. This Fart applies only to High Courts which 
rkit to nr r'y only to or may hereafter be established under, 
eertain High &uru. the Indian High Courts Act, 1861. 

A copy of this Act (24 & 25 Vict c. 104) is printed in the addenda of this 
work. 


117. Save as provided in this Part or in Part X or in 
Amdiontiim of Code rules, the provisions of this Code shall 
IP Oonrta. apply to such High Courts. 

iia Where any such High Court considers it neoes* 
Kx^adon o{ deoreo s®*"/ ^^at a decree p^ed in the exercise 
twfore aaoeruinmeut of of its original civil jurisdiction should be 
executed before the amount of the costs 
incurred in the suit can be ascertained by taxation, the 
Court may order that the df'cree shall be executed forth- 
with, except a^to so much thereof as relates to the costs ; 

and, as to so much thereof as relates to the costs, that 
the decree may be executed as soon as the amount of the 
costs shall be ascertained by taxation. 

119. Nothing in this Code shall be deemed to authorize 
Umutiioriwi^rMiui any person on behalf of another to ad- 
oot tomidnw Cburt.^ dress the Court in the exercise of its 
original civil jurisdiction, or to examine witnesses, except 
where the Court shall have in the exercise of iihe power 
conferred by its charter authorized him so to do, or to inter- 
fere with the power of the High Court to make rulei| con- 
cerning advocates, vakils and attorneys. 

Act XIV of 1883, sections 631, 633, 634 and 63$. See notes to section 3 (15) 
antt, and as to the power of a pleader to delegate his authority to another pleader 
the under-noted cases.* 


Shidappntere. (1888) 28 Boni.,«M, sad Sbivdayal e. Khetn Oatgn, (1888180 
^ to advooate, see BakbWwai Bwghe. Sant Lai, (1887) 9 
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120. (i) 
shall not apply 
exercise of its 
naroely, section 

(8) Nothing in this Code shall extend or apply to any 
J udge of a High Court in the exercise of jurisdiction as an 
InsMvent Court 

Act XIV of 1R82, sections 638 and 639. 

This proviso deals onl]^* with the sections in the bodv of the Code,' the rules 
and orders which are not intended to apply to >Iigh Courts are set out in Order 
XLIX. 

Ordinary or extraordinary civil juriediotion.— Ordinary jurisdiction 
embraces all such as is exercised in the ordinary course of law and without any 
special step beinjf necessary to assume it ; and it is opposed to extraordinary 
jurisdiction which the Court may assume at its discretion upon special circum- 
stances and on special orders.' Thus, a judgment entered up in the name of 
the Official Assignee against the insolvent is entered up in the ordinary jurisdic- 
tion of the High Court, ‘ but the appointi.ient of a membci of a committee under 
s 10, Act XX, 1863 is not a matter of ordinary civil jurisdiction of a District 
Court.® 

Inaolvenoy Juriadiotion. — As to the non-application of the Codei dk 
Hormarji Ardesir H&rmasji^ in re,^ 


Proviaiona not apply- 
ing to High Court in 
original civil or insol- 
vent Jurisdiction. 


The following proviAlone 
to the High Court in the 
original civil jurisdiotSon, 
s 16, 17 and 20. 


t KftviTabu V* Turner, (1889) 18 Bom.. 820 ; L> R. 16 1. A., 108* 

» td j 

« MfaMkiU «. Sabrninwya, (1888.7) L. B., 14 1. A. 180) (1886) 11 llMi, 86. 
• (1888) 17 Bom., 84U 
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PART X. 

RULES. 


121. The rules in the First Schedule shall have effect 
as if enacted in the body of this Code 
FiSfc^ho^io.™*“ “ annulled or altered in accordance 

with the provisions of this Fart. 

The reasons for this new departure in the regulation of Civil Procedure are 
set out in the Report on the Bill and need not be recapitulated or discussed 
here. Practitioners have at present to deal with the Rules as drafted by the 
framers of the Code and set out in Schedule I. These rules have the full 
sanction and authority of the Governor General in Council and are made applica- 
ble to the whole of British India. It should be noticed that any additions or 
alterations in Calcutta, Bombay and Madras must have the sanction laid down 
in section 15 of the High Courts Act, 1861, see section 126 post The following 
sections prescribed the mode in which the powers of the High and Chief Courts 
are to be exercised. 

122- High Courts established under the Indian High 
Rmem of oeru.u Courts Act, 1 861, and the Chief Courts 
High Court, to mako of the Fuiijab and Lower Burma, may, 
from time to time after previous publica- 
tion make rules regulatipg their own procedure and the 

S rocedure of the Civil Courts subject to their superinten- 
ence, and. may by such rules annul, alter or add to all or 
any of the roles in Uie First Schedule. 


123. (1) A Committee, to be called the Rule Comrait- 

OoiMtitution of Rule t®®, be /sonstituted at each of the 

Cominitteee iu certain towns of Calcutta, Madras, Bombay, 
Allahabad, Lahore and Rangoon. 

(2) Each such Committee, shall consist of the following 
persons, namely : — 

(а) three Judges of the High Court established at 
the town at which such Committee is codsti to- 
ted, one of whom at least has served as a 
District Judge or (in the Punjab or Burma) a 
Divisional Judge for three years, 

(б) a barrister practising ih that Court, 

(c) an advocate (not being a barrister) or vakil or 
pleader enrolled in that Court, * 
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(<0 A judge of a Civil Court subordinate to the 

High Court, and 

(e) in the towns of Calcutta, Madras and Bombay, 
an attorney. 

(8) The members of each such Committee shall be 
appointed by the Chief Justice or Chief Judge, who shall 
also nominate one of their number to be president ; 

Provided that, if the Chief Justice or Chief Judge 
elects to be himself a member of a Committee, the number 
of other Judges appointed to be members shall be two, and 
the Chief Justice or Chief Judge shall bo the President of 
the Committee. 

(4) Each member of any such Committee shall hold 
office for such period as may be prescribed by the Chief 
Justice or Chief Judge in this behalf; and whenever any 
member retires, resigns, dies or ceases to reside in the 
province in which the Committee was constituted, or 
becomes incapable of acting as a member of the Committee, 
the said Chief Justice or Chief Judge may appoint another 
person to be a member in his stead. 

(5) There shall be a Secretary to each such Committee 
who shall be appointed by the Chief Justice or Chief Judge 
and shall receive such remuneration as may be provided in 
this behalf by the Governor General in Council or by the 
Local Government, as the case may be. 

12^ Every Rule Committee shall make a report to 
0)mmittee to rep<irt the High Court esteblished at the town 
to High Court at which it is constituted on any proposal 

to annul, alter or add to the rules in the First Schedule or 
to make new rules, and before making any rules under 
section 122 the High Court shall take such ^report into 
consideration. 

125* High Courts, other than the Courts speoiSed in 
Power of other High Section 122, may exercise the powers 
Courts t8 muko rules. conferred by that section in such manner 
and subjedt to such conditions as the Governor General in 
Council may determine : 

Provided that any such High Court inay, after pM- 
vious publication, make a rule extending witmn the low 
Umits of its jurisdiction any rules which have been ma^ 
by any bther High Court. 
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196> Roles made uoder the foregoing provisions shall 
Ruin rai^ to be subieot to the previous sanction of 
the following authorities, namely 

(a) if the rule is m^e by a High Court established 

under the Indian High Courts Act, 1861, to 
the sanction of the authority prescribed by 
section 15 of that Act for rules made under 
that section ; ' 

(b) if the rule is^ made by any other High Court, 

to the sanction of the Local Government. 


127. Rules so made and sanotioued shall be published 

PuMintionofruin. “‘^he Gazette of India or in the local 
otncial Gazette, as the case may be, and 
shall froni the date of publication or from such other 
date as may be specified have the same force and effect, 
within the local limits of the jurisdiction of the High 
Court which made them, as if they hud been contained in 
the First Schedule. 


128. (f) Such Rules shall be not inconsistent with the 
Mutiera for winrh provisions in the body of this Code, but, 
ruiw iMy provide. Subject thereto, may provide for any 
matters relating t() the procedure of Civil Courts. 

{2) In particular, and without prejudice to the gene- 
rality of the powers conferred by sub-section (1), such rules 
may provide for all or any of the following matters, 
namely : — 

(a) the service ot summonses, notices artd other 
processes by post or in any other manner either 
generally or in any specified areas, and the 
proof of such service ; 

(b) the maintenance and custody, while under attaidi- 

ment, of live-stock and other moveable property, 
the fees payable for such maintenance and 
custody, the sale of such live-stock and property 
and the proceeds of such sale ; 

(c) i)rocedure in suits by way of oounter-oiaiili, and 

the valuation of such suits for the purposes 
of jurisdiction ; 

(d) procedure in garnishee and charging orders, 
either in addition to, or in substitution for, the 
attachment and sale of debts ; 
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(«) propedore where the dependant clainas io 'be 
entitled to oontii button or indemnity over against 
any person whether a party to the suit or not ; 
(/) summary procedure — 

(/) in suits in which the plaintiff seeks only to 
recover a debt or liquidated demand in money 
j^tayable by the defendant, with or without 
intciest, arising — 

on a contract express or implied ; or 

on an enactment where the sum sought to 
be recovered is a fixed sum of money or 
in the nature of a debt other than a 
penalty ; or 

on a guarantee, where the claim against the 
(>rincipal is in respect of a debt or a 
liquidated demand only ; or 
on a trust ; or 

(//) in suits for the recovery of immoveable pro- 
perty, with or without a claim for rent or 
mesne profits, by a landlord against a tenant 
whose term has expired or has. been duly de- 
termined by notice to quit, or has become li- 
able to forfeiture for non-payment of rent, or 
against persons claiming under such tenant ; 

(ff) procedure by way of originating summons ; 

(A) consolidation of suits, appeals and other pro- 
ceedings ; 

(/■) delegation to any Registrar, Protho-notary or 
Muster or other official of the Court of any 
judicial, quasi-judicial and non-judicial duties; 
and 

(y ) all forms, registers, books, entries and accounts 
which may be necessary or desirable for the 
, transaction of the business of Civil Courta 

129- * Notwithstanding anything in this Code, any 
High Court established under the Indian 
High Courts Act, 1861, may make such 
rniMM to their own rules not inconsistent with the Letters 
•origineioiTiiprooedaie. establishing it to regulate its own 

pioeedure in the exercise of its original civil jurisdiction as 
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it shall think fit, and nothing heroin contained shall aiQMi 
the validity of any such roles in force at the oommenoemeat 
of this Code. 


130^ A High Court not established under the Indian 
High Courts Act» 1861, may, with the 
raiMM previous sanction of the Local Govern- 
*?ooedm^ ment, make, with respect to any matter 

^ other than procedure, any rule which any 

High Court so established might, under section 15 of that 
Act, make with respect to any such matter for any part of 
the territories under its jurisdiction which is not included 
within the limits of a Presidency-town. 


131* Rules made in accordance with section 1 29 or 
„ , , section ISO shall bo published in the 

FublioOitiDn Of ruiMi i*Tj* i iic*i 

Gazette of India or m the local official 
Gazette, as the case may be, and shall from the date of 
publication or from such other date as may be specified 
have the force of law. 


Act XIV of 1882, sect. 652 : -Section 109 saVes the existing rules of the 
High Court. Some of those Rules, for example, those relating to admission of 
facts, are very similar to the new provisions inserted in the first Schedule to this 
Code, and it is probable that the first step of the Rule Committees will be to 
revise the existing rules. 
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PART XL 

MISCELLANEOUS. 

132> {1) Women who, according to the customs and 
ExampUoD of certain manners of tlie country, ought not to be 
women from peniMiet compelled t<> appeal in public “ehall be 
appeaiMioe. exempt from personal appearance in 

Court. 

{2) Nothing herein contained shall be deemed to-ex- 
empt such women from arrest in expeution of civil process 
in any case in which the arrest of women is not prohibited 
by this Code. 

Act XIV of 1882, sect. 640. This section applies to H. C. anil Prov. S. C. Ce 

Women.— An unmarried girl of twelve years of age is a woman.^ The 
privilege is limited to the class of persons described in this section — women who 
accoiding to the customs and manners of the country, ought not to be compelled 
to appear in public. It cannot be claimed by all women of rank;* but out of 
respect to the customs of this country, the invariable practice has been to allow 
respectable females, who are not accustomed to appear generally before the 
public to be examined in their palkis,^ 

Purda ladies.^ — Where an application was made under this section on the 
following grounds (1) that A had lost her husband ten months previously, and 
according to Farsi customs she could not leave her house for two years from her 
husband’s death ; (2) that B was hfty>eight years of age, sickly and unable to 
attend ; (3) that C wanted to go up-country, the application was refused.* 

Para 2— See Section 56 <mte, 

133. ( 1 ) The Local Qoyernment may, by notiBcatioo,* 

SMmpUon of other in the local official Gazette, exempt from 
‘perwiM. personal appearance in Court any person 


' Msinath Singh v. Moorta Kooer, (1875) 2i W. R., 875. 

• Davis V. Middleton, (1807) 8 W. R., 2S2. 

• Kistomohnn Mookorjea v. Adarmoney Dabee, (1854) 2 Hyde., 88 ; Rookie 

Banu V. Roberts, (1868) 1 B. L. R., S. N., v. See also Zohamtoollidi 
Chowdhry v. Asali^deen, (1871) 15 W. R., 129. See '‘Disoretion*’ O. 
XXVI. r. 1. 

• See note to Order XVIll r. 4 Chamatkar Mohidby v. Mohesh Chnndor, 
* (1899) 3 Gain. W. N., 750 ; 26 Oalo., 051, note ; Monesh Chandpr v, Haniok 

LaltaJ[1899) 8 Gale. W. N., 751 ; 16 Gale., 650, and Provat Kumabee e. Opurba 
KiAn, (1899) 3 Gale. W. N., 753. 

• RttStoDji.v. Banoobai, (1890) 14 Bom., 584 

• For exempting, notiOeation issued under this section for— 

(а) BUrmaA, see Burmah Qasette, Pt. I, p. 154 

(б) MadroBt see Madras list of Local Rules and Orders^. 1898, Vol I, p. 197* 
(e) North ITcifem Provincu and Ondh^ tea Nofth-Weitom Provinoes and 

Oudh List of Local Roles and Orders, ed* 1894p p. 114— Note, Ls|^s]ati?a 
Department^ 
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whose rank, in the opinion of such G^Ternment entities' him. 
to the privilege of exemption. 

(2) The names and residences of the persons so exemp- 
ted from time to time, be forwarded to the High 
Court by the Local Government and a list of such persons 
shall be kept in such Court, and a list of such persons as 
reside within the local limits of the jurisdiotnm oLeach 
Coai:t subordinate to the High Court shall be kept iir such 
sujsovdinate Court. 


(3) Where any person so exempted claims the privilege 
of such exemption, and it is consequently necessary to 
examine him by commission, he shall pay the costs of that 
commission, unless the party requiring his evidence pays 
such costs. * 


Act XIV of 1882, Sect 641. This section applies to H. C and Prov. S. C. C. 

The exemption is absolute, and not limited to cases in which the party 
claiming it has been summoned by the opposite party. A Rajah instituted a 
suit under Act X of 18^9 through an agent Appointed in -that behalf. The 
Deputy Collector, not being satisned with the infoimaiion which the agent could 
give, adjourned the hearing to a subsequent day, and required the personal 
appearance of the Rajah. The Rajah claimed to be exempted ; but the 
Deputy Collector refused the application, and dismissed the case. It was held that 
the Rajah was not bound to attend, and the suit was wrongly dismissed.^ 

134. The provisions of sections 55, 57 and fid shall 
Arreiit other than in apply, SO far H8 may >>0, to all persons 
oxeontion of decree. arrested under this Code. 


This section extends the provisions of this Code relating to arrest deten- 
tion and release to all persons arrested under the Code 


135. (1) No Judge, Magistrate or other judicial 

Exemption fnmi nr officer shall be liable to aiTest under civil 
rent nnder civil proceMe. prooess while going to, presiding in, or 
returning from, his Court. 

(2) Where any matter is pending before a tribunal 
having jurisdiction therein, or believing in good faith that it 
has such jurisdiction, the parties thereto, their pleaders, 
mukhtars, revenue-agents and recognized agents, and their 
witnesses acting in obedience to a summons, until exempt 
from arrest under civil process other than process issued by 
such tribunal for contempt of Court while going to or attend- 
ing such tribunal for the purpose of such matter, and while 
returning from such tribunal. 


1 Juggut Inder v. Soorjooomar Ohowdhiwv, Marsh., 827 . 
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(3) Nothing in Bub-sectioii ( 2 ), shall enable a judgment- 
debtor to claim exemption from arrest under an order for 
immediate execution or where such judgment-debtor attends 
to show cause why he should not be committed to prison in 
execution of*a decree. 

Act XIV of 1882, sect. 642. This section applies to H. C. and Prov. S. C. C. 

The privilei^e granted to witnesses is not for the personal benefif of the 
individucil, but for the furthering of the public interests and the better adminis- 
iration of justice. And if theic is not a belief that his attendance was 

required, he has no privilege.*- A defendant in a suit sur >moned by, and exami- 
ned as a witness for, the pUintifT is entitled to protection fiom arrest on civil pro- 
cess during the tinie reasonably occupied in going to, attending at nnd returning 
from, the place of trial/-® 

^^Other than ..for Contempt'' Those words have been inserted m this section 
to give effect to judicial decisions on the point.® 

Even in a suit nuclei Chapter X.KXIX, of .Act XIV of 1882 (Order XXXVII) 
where the defendant is not allowed to defend without obtaining leave, a defendant 
appearing in Court for that purpose is privileged,* and where plainiiff, a resident 
of llengal, went to Madia*-, on the 24th of (^cioher, to attend a case, which was 
adjourned lor sp\en weeks on the 27ih October, and he w.is arrested on the 
loth of Novel jber : held., he was piivileged ® 

The*Small Cause Court of Calcutti is a Court of inferior jurisdiction. Where 
a piisoner was brought up to the High Court on a writ of habeas corpnv^ and the 
retiun of the jailoi statevi that the piisoner was detained under a warrant of the 
Small Cause Court, it was held that the prisoner was entitled to go behind the 
return and show that he was exempted from arrest at the time he ivas taken 
inu) custody.® 

Pleader. -.A plcrulcr while acting as such in i Court is exempted from arrest.” 

Sunday. - Arrest on Sunday is legal in this country.*^ 

Judirment debtors. —Sub section 13) makes it clear that judgment-debtors can 
not claim the piotection afforded to litigants by this section, where an order has 
been passed against them. 

136. (1) Where an applieatioii is made that any 

]*i(iuudurc* whui'L* iicji- person shall be arrested or that any pro- 

attaobed under any provi- 
IS outsidu diHtliut. siciii of this Code not relating to the 

execution of decrees, and such person resides or such pro- 
perty is situate outside tlie local limits of the jurisdiction of 
the Court to which the application is made, the Court may, 
in its discretion, issue a warrant of arrest or make an order 

‘ Wooma Chum Dole r. Teil, (1875) 14 B.T.. R., App., 13. 

s Appaicaniy Pattar i\ Onviiiuii Nambiar, (1868) 4 Mad. R. C., 145. 

* Johttru. Ciirtor (1870) 4 B. L. R., O. J. 90 ; Samarapnri *». Parry Co. (1800) 

13 Mnd., 150. 

* Sotivendra nath Roy, in the matUu* of, (1880) 5 Calu., 106. 

* Shiva Bux, in the mattor of, (1882) 4 Mod., 317. 

* Omritolal Dey, iu the niatturof, (1876) I Calo., 78 ; Juggeaaur Roy. in the matter 

of. (1870) 6 C. L. R., 170. 

’ Kajendra Narain u. Chunder Moliun, (1896) 23 Calc., 128. 

* Al laham v. Queen, (1868) 1 B. L. U., A. Cr., 17 ; 10 W. R., 350 ; Parum Shook 

Raehe^owlah, (1874) 7 Mad. H. C., 285. 

24 
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of attachment, and send to the District Court within the 
local limits of whose jurisdiction such person or property re- 
sides or is situate a copy of the warrant or order, together 
with the probable amount of the costs of the arrest or at- 
tachment. 

(2) The District Court shall, on receipt of such copy 
and amount, cause the arrest or attachment to be made by 
its own officers, or by a Court subordinate to itself, and shall 
inform the Court which issued or made such w’arrant or 
order of the arrest or attachment. 

(3) The Court making an arrest under this section 
shall send the person arrested to the Court by which the 
warrant of arrest was issued, unless he shows cause to the 
satisfaction of the former Court why he should not be sent 
to the latter Court or unless he furnishes sufficient security 
for his appearance before the latter Court or for satisfying 
any decree that may be passed against him by that Court, 
in either of which cases the Court making the arrest shall 
release him. 

(4) Where a person to be arrested or moveable pro- 
perty to be attached under this section is within the local 
limits of the ordinary original civil jurisdiction of the High 
Court of Judicature at Fort William in Bengal or at Madras 
or at Bombay, or of the Chief Court of Lower Burma, the 
copy of the warrant of arrest or of the order of attachment, 
and the probable amount of the costs of the arrest or attach- 
ment, shall be sent to the Court of Small Causes of Calcutta, 
Madras, Bombay or Kangoon, as the case may be, and that 
Court, on receipt of the copy and amount, shall proceed as 
if it were the District Court. 

Act XIV of 1882, sect. 648. This section applies to H. C. and Prov. S. C.C. 

An application is //id</ip.~These words have been substituted for “any Court 
desires " and orders under this section will no doubt now be made only upon the 
application of a party interested. 

Properly outside the Court’s jurisdiction can be attached under this section, ^ 
but this provision does not authorise a Court to attach any property which it is 
not authorized to attach by other sections of the Code.* 

Reeddes. — Where an officer whose regiment was in Burmah, proceeding on 
leave to England, resided a few d.iys at Madras: held, he was liable to arrest 
under this section.* 

Juris^otion.^ — Where jurisdiction over the subject-matter exists, requiring 
only to be invoked in the right way, the party who has invited or allowed the 

‘ Ram Pertab Jhowar v, Madho Rai, (1902) 7 Calc. W N., 216. ~ 

* Krishnasami v. Engel, (1886) 8 Mad., 20. 

® Everett Frere, (1886) 8 Mad., 205. see ‘‘Actually and Volumtabilt Resides, “ 
p. 183 mU, 
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Court to exercise it in a wrong way, cannot afterwards challf'tige the legality of 
the proceedings due to his own invitation or negligence But if there is“no juris- 
diction over the subject-matter, the acquiescence of the parties concerned cannot 


137- (1) The language which, on the commencement 

Lftiuruage oi suixirdi of this Code, is the language of any Court 
luito Courts. subordinate to a Higli Court shall con- 

tinue to be the language of such subordinate Court until 
the Load f ^(»vorninGnt otherwise directs. 

(2) The ]j(>eal Government may declare what shall be 
the language of any such Court and in what character 
applications to and proceeding.^ in such Coui*t shall be 
written. 

( 3 ) Where this Code requires or allows anything other 
tlian the n'cording of eviilence to be done in writing in any 
such Court, such writing may I)o in English ; hut if any 
party or hi ^ jdeader is unacquainted with English, a tran- 
slation into the language of the Court sliall, at his request, 
be supplied to him ; and the Court shall make such order 
as it tliiuks fit in respect of the payment of the costs of 
such translation. 


A^t XIV' of 1882, sett (145 This set lion .applies to 11 . C. and I^ov. S. C. C. 

Sub section (j) deals wiih wiitiags other than tlie lecorJ of CMdenco ; see 
section 138 iiiid Oidei XVIII, 1 «; fios/ The effect seems to l>e to permit 

pleadings and applications to bf made in English subject to a translation being 
given in pioper cases to the othei side 

138. (I) Tlio 1 jocal Government may, by notification 

. , . in the local official Gazette, direct with 

{jovciniiK-nt 1 .. re<iuii<- rc.spoct to uiiy J utljro .speci tied in the 
i>vidunoi. t.» iw lowinicd n()tification, or i'alliu}; under u description 
set forth therein, that evidence incases 
in which an appeal is allowed shall be taken down by him 
in the English language and in manner prescribed. 

(2) Where a Judge is prevented by any sufiicieut rea- 
son from complying with a direction under sub-section (1), 
he sRall record tho reason and cause the evidence to be 
taken doVrii in writing from his dictation in open Court. 

Art XIV of 1882, sect. 185 A. This section applies to 11 . C. 

For directions under the coiresponding section of Act XIV of 1882, regarding 
Burma, sec notification No. 105, Burma Gazette, Part I, p. 127. 

* Vishnu Sakharam v, Krishna Rao, ( 1887 ) 11 Boni., 133 . See “Waiver,” 
u. 1*26 ante. 
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Oath on affidavit by 189. In the oftse of any affidavit under 
whom tu 1)0 ndoiinin- this Code — 
tered. 

(a) any Court or Magistrate, or 

(b) any officer or other person whom a High Court 

may appoint in this behalf, or 

(<•) any officer appointed by any other Court which 
the Local Government has generally or specially 
empowered in this behalf, 
may administer the oath to the deponent. 

Act XIV uf 1882, sect 197. 

Rules of the Supreme Court, 1883, Order 38, r. 4. This section applies to 
H. C. and Trov. S. C. C. 

The juror should describe the person before whom the affidavit has been 
sworn, so that it may appear to have been taken by a competent authority. 

Offloers appointed by High Oourt— For notifications conferring such 
powers in, 

(<i) Assam, see Assam List of Local Rules and Orders, ed. 1893, p.^191. 

(/)) llombay, see Hombay List of Local Rules and Orders, ed. 1896, Vol. I, 
p. 396. 

(<0 Burma, see Burma Rules Manual, Ed. 1897, p. tio. 

of Acr person,— Tht insertion of these words empower the High Court to 
appoint persons other than their own officers to administer affidavits. 

Oourts empowered to appoint OommisBionerB.— District J^idges in 
Bengal and Bombay have been empowered under clause (c) to appoint Com- 
missioners to administer oaths on affidavits Ga^ette^ 13 July, 1881. 

Bombay Government Gazette, Part I, 1877. 

140. (1) lu any Admiralty or Vice- Admiralty cause 

AssusHors ill CiIUsch of of salvage, towage or collision, the Court 
BHivagc, etc. whetlior it be exercising its original or its 

appellate juriailiction, may, if it thinks fit, and shall upon re- 
quest of either party to such cause, summon to its assistance 
in such manner as it may direct or as may be prescribed, 
two competent assessens ; and such assessors shall attend and 
assist accordingly. 

(2) Every such assessor .sliall receive such fees for his 
attendaiioe, to be paid by such of the parties as the Court 
may direct or as may be prescribed. 

Act XIV of 1883, sect 64$ A. 

Ab may be prescribed. — That is, by Rules made under Fart X. 

141. The procedure provided in this Code in regard 

MisooiUnoons pro- to- suits shall be followed, as far as it can 
oeedings. ^ made applicable, in all proceedings in 

any Court of civil jurisdiction. 
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Act XIV of i8b2, sect. 647. This section applies to H. C. and Prov. S. C. C. 

This section contemplates that certain formalities of procedure should be 
observed even in mjsceilaneous applications which are not suits. So it has*been 
held that an application under s. 18 of Act XX of 1863 (Religious Endowment* 
Act) should, therefore, be duly verified and presented either by the applicant in 
person or by his pleader, ^ and in proceedings for the appointment of a 
guardian the Code should be followed 

The provisions of sect. 25 former code (s. 24) read with this section are appli- 
cable to proceedings for the winding np of companies.® Proceedings held to decide 
whether a case in connection with an apidication made by a company for the con- 
firmation of a special resolution altering the niemoiandum of association is a hi one 
for appeal to the Privy Council falls within the Code by virtue of this section.^ It 
makes the Code applicable to ripphuations foi the appointment of guardians, and 
for custody of infants, to proceedings under the Divorce Act and to matters of 
procedure in the Revenue Courts of the N. \V P.® and to proceedings under s. 
158 of the Bengal TiMiancy Art (VMII of i885\® or s. 18 of the Land Acquisition 
Act.^ The Civil Ihocedure Code applies lo applications for probate.^ This section 
does not make it applicable to proceedings under sect. 195 Cr. Pro Code.'’ 

142. All orders and notices served on or given to any 
OnieiHADd Motiri'Hto })erson under the provisions of this Code 

Ihj in writing. shall 1)6 111 Writing. 

Act Xl\' of «88 j, sect. 94. This section applies to II. C. and Prov. S. C. C. 

As to service on a per'.on outside Btitish India, see Dhamsham Lai r. 
13bans<ali.^'’ 

143. Postage, where cliargeable on a notice, summons 

or letter issued under this Code and for- 
08 age. warded by post, and the fee for register- 

ing tlic same, shall be paid within a time to be fixed before 
the conimuiiifatioii is made : 

Provided that the Local Ooverniuent, with the pre- 
vious sanction of the Governor General in Council, may 
remit such postage, or fee, or both, or may prescribe a scale 
of court-fees to be levied in lieu thereof. 

Act XIV of 1882, sect. 95. 

This section applies to H, C. and Prov. S C. C. 

How -and by whom paid. ~'*His EYcellency the Governor-General in 
Council is pleased to direct that in fiiluie the pJbtage charges on all processe.*, 
notices, and such other documents as are issued from any judicial or revenue 
Court, and are required to be triaiismitted by post, shall be paid by me.ins of 

' Amdoo Miyan v. Mulianiiiiud Oarud Khan, (1901) 24 Mad., 6H5, p. 680. 

• (langa Bai v. Maraiii, (lOO.’i) A. W. N., 104 ; (1006) A. W. N., 04. 

® fVoat Hopotown Toa Co., in (1897) 9 All., ISO. 

^ BumlM^ Burmah Trnding Corporation v. Doruhji Curautji Shroff, (1903) 27 Horn., 
416, p. 418. 

» Amir Hivaaii v. Ahmad Ali, (1887) 9 All., 41. 

• Dijeiidra Nath Bov v. Sovlondra Nath Hoy, (1887) 24 Calc., 206 ; 1 Cali*. W. N., 

m 

' Bhandi v. Ramadhin, (1906) JO Calc. W. N., 99L 

» Dintarini Dohi, in re, (16621 8 Calc., 882 ; Dawtiliai, in re, (1894) 18 Bum., 237. 

• Rama v. Vengataohella, (1907) 30 Mad., 311. 

Ghaiiisham Lai v, Bhaiisali, (1881) 5 Bom., 249. 



374 


THE CODE OF CIVIL PROGEDHRE. 


Part XI. 
Sbo. 144. 


service postage stamps, without any additional charge being levied from the 
parties at whose instance the processes are issued.*’ — C. O. No. 9 of 10th May, 
1882. p. 129, Vol. I, Civil Rules and Orders of the Calcutta High Court. 

14A. (1) Where and in so far as a decree is varied or 
Application for rosii- reversed, the Court of first instance shall 
t'Wtion on the application of •any party entitled 

to any benefit by \\a,y of re.stitutiou or otherwise, cause such 
restitution to bn made as will, so far as may be, place the 
parties in the position which they would have occupied but 
for such decree or such f)art thereof as has been varied or 
reversed ; and for this pur[)osc, the Court may make any 
orders, including orders for the refund of costs and for the 
payment of interest, damages, compensation and mesne 
profits, which arc properly consequential on such variation 
or reversal. 

(2) No suit shall b(‘. instituted for the purpose of 
obtaining any restitution or other relief which could be 
obtained by aj)plication under sub-section (1 . 

Art XI\' of 1882, sect 583. This seciion applies to H. t*. 

It has b^en redrafted to conform with th^ practice instituted under sect. 
583 of Act XIV' of 1882, a piaciice sanctioned hy many decisions of the Courts 
which it IS no longer neces^{^ry t«i ncoid. The widest discretion is given hereby 
and the Court makes any nccessaiy order which it has jurisdiction to make 
and enforce. The following decibiuns tin ler the former provision in the same 
behalf may stdl prove serviceable. 

Duty of the Court. —A Court has an inherent right irrespective of this 
section to order lestitution.’ The principle of the doctrine of restitution is that 
on reversal of a Judgment the law raises an obligation on the party to the record 
who received the benefit of the eironeous judgment to make restitution to the 
other party for what he had lost. It is the duty of the Court to enforce that 
obligation, unless it be shown that restitution would Ijc cle »rly contrary to the 
real juitice of the case With reference to the. po-^ition of innocent third patties, 
the rule that a pl.iintiff in an action to r^'cover land cannot by his writ of restitu- 
tion or assistance dispossess a str.inger to the proceeding holding possession on 
an independent title or claim ( f tith*, and not in collusion with the defendant, does 
not apply when the p»'irty seeking to be restored to possession has been wrong- 
fully dispossessed by ihe agency of the Court ® Party includes the party’s 
representative within the meaning of sect. 47.^ In a suit for possession of land 
restitution carries mesne profits ancl interest on ihem.* 

Person making restitution, or assignee.— The person making restitu- 
tion is hound to restore everything to which he is not entitled, and cannot set- 
up another person’s title and he is bound to give up anything in his possession. 
If property IS sold under a decree and bought in by the creditor, and the decree 
— c — ■■ - 

' Mnokofjnd Liil v. Mahomed Sami, (1887) 14 Cido., 484 ; Raja Singh v. Kooldip 
Singh, (1884) 2l Calc., 088; Hadlmy Singh v. Maugiii Ram, fl002) 6 Oalu. 
W. N., 710, Miin«du Dinosli v, Shankar (1905) 9 Colo, W. N. 881. 

“ Dorasami Ayyar v. AiiiiaHami Ayyar, (1801) 23 Mad., .3<Kl. 

'' Jamini v. Dhariiin ()908) 33 Cain. S.'S? : 4 ChIc. L. J., 192. 

* MookiHtiifl Lai V. Mahomed Suiui, (1887) 14 Calc., 484 ; Kalianasundrani v. 

Egiiavedeswara, (1887) 11 Mad., 261 ; Haja Singh v. Kooldio Singh, (1897) 21 
Calc., 989 ; Dinosh Proshail v. Shankar Chowdliry, (1904)9 Calc. W. N., .381, 

* Prosuiino O)omnr «. Mathfmra, (1872) I7 W. R., 232. 
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is afterwards set aside, he is bound to restore it though he may sue for his 
purchase-money.* But where property to the restitution of which a party is 
entitled is tran^erred after decree, the party entitled cannot put the transferee on 
the record and summarily enforce his rights.* A plaintiff in a pre-emptive suit 
obtained a decree and paid into Court the pre-emptive price. The money was 
drawn out of Court by the vendor. Subsequently the decree was reversed and 
the plaintiff applied fqr a refund of the money paid into Court. that he 

was entitled to it with interest up to date of repayment.* If the thing to be 
restored is land, the person emitted to restitution is entitled also to mesne 
profits.* Appellants to the Privy Council who had antecedently to filing their 
appeal paid to the assignee of the decree appealed against, which was for costs 
only, the amount then payable under that decree, cannot on succeeding in their 
appeal obtain restitution merely hy vittue of, and in execution of, the order of Her 
Majesty in Council, the assignee of the decree having bee i no party to the 
appeal * 

Jurisdiction.^^ Subordinate Judge is not limited to S,ooo rupees, when his 
decision has been set aside on appeal to the District Judge.^ 

Probate. — After appeal to the High Court,* probate must be applied for to 
and issued by, the District Court.® 

Limitation. — Applications made to obtain restitution under a deerbe are 
proceedings in execution of that decree, and are governed by the Limitation Act, 
Sched. II, art. 179.* 

An application by the judgment-debtor for refund of money taken out of 
Court by^a decree-bidder in excess of the amount of his decree is a qpestion 
delating to the executi<jn of the decree and the rule of limitation applicable is 
possibly three years.'® 

Rnforoomont of liai.i- 146. Where any person has become 

lity of surely. liable as surety— 

(rt) for the performance of any decree or any part 
thereof, or 

(/>) for the restitution of any property taken in 
execution of a decree, or 

(c) for tbo payment of any money, or for the 
fulfilment of any condition imposed on any 

' Sadasivayyar v. Muttii, (18H2) Mod., lOO. 

■ Hira Lall v. Oourmoni, (1886) 13 Calc., 326. 

• Raynor v, MuaHOuriu.Dank, (1885) 7 All., 681. 

* Bhagwan Hiiigh v. Ummatul Hasnain, (1806) 18 All., 202. As to interest 

hmng piwyablo on the amount refunded, see also, Phul Chand v. Shankar 
Sarup, (1898) 20 All., 4.30. 

* Hardat v. Izzatiinnissa, (1899) 21 All., I. 

" Radio Husain «. Lalta Pramvd, (1898) 20 All., 1.39; Bhagwati Prasad v. 
tfainnn Prasad, (1H97) 19 All., 1.36. Sop ulsfi, Kassini Saih v. Luis, (1804) 17 
Mad., 82, in whirli u sum clainiud as rent was juiid into Coin t by the first 
defendant and made over to the plaintiff. On ap}K»al by the second oefeudant, 
the smt was dismissed. Held, that tlie first defendant was not entitled to 
A refund. 

T Balavantrav v. Sadrudin, (1889) 13 Bom., 486, 

■ Bayaljai v. Sarosvatihai, (18931 17 Rom., 686. 

• Vonkayya v. Ragavsoharlu, (1897) 20 Mad., 448 ; Nandram v. Sitaram, (1886) 

8 All., 645. Not so, but by art. 178.— Kurupam v. Sadasiva, (1880) 10 Mad., 
06 ; Harish Chandra v Chandra Mohan, (1901) 28 Calc., 113. 

Allij Hossuin v. Mnzhur Hossoin, (1870) 4 C. L. R., 577. And see, Nand Ram 
V. blta Ham, (1886) 8 All., 545 ; UnHashankBr i^. Ghhotalal, (1870) 1 Bom., 10 ; 
Jeddi Rtihraya v. Ramroo, (180H) 22 Bom., 008, 
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person, under an order of the Com t in any suit 
or in any proceeding consequent thereon, 

the decree or order may be executed against him, to the 
extent to which he has rendered himself personally liable, 
in the manner herein provided for the execution of decrees, 
and such person shall, for the purposes of appeal, be deemed 
a party within the meaning of section 47 : 

Provided that such notice as the Court in each case 
thinks sufficient has been given to the surety. 

Act XIV of 1882, section 253. This section applies to H. C. and Prov. 
S. C. C. 

This section has been extended to cover cases of restitution and indeed all 
other orders made in suits and proceedings in suits, thus sanctioning expressly 
several reported decisions under the corresponding section of the former Code.^ 

Appeal —Under the former C'ode an appeal lay against an order enforcing 
a claim ^against a surety,^ and this section exjne'islv makes every sinh surety 
a party under section* 47 (section 244, former Code) for the purposes of appeal. 

Notice may be given by the Court passing the denee or the Court to which 
it is sent for execution ^ 

146. Save as otherwise proviilod by this 'Code or by 
any law for the time being in force, where 
any proceeding may he taken or applica- 
tion inudo by or against any person,^ then 
the proceeding may be taken or tlie application may be 
made by or against any per.soii claiming under him. 


This section extends not only to legal icpresenl Hives but to ail persons 
claiming whclhor by assignment oi otherwise iinder a parly to the pro* reding. 


147- In all suits to which any person umlor disability 
^ is a party, any consent or agreement as to 

CoiiBwit or agreoniem proceeding shall, if given or made 

with the express leave of the Court by 
the next friend or guardian for the suit, 
have the same force and effect as if such person were under 
no disability and had given such consent or made such 
agreement. 

See Order XXXII, r. 7. The rule has always been that the leave of the Couit 
should be expressly given in these cases. ^ and the effect of thi'^seclion is to 
sanction the rules framed under Order XXX 1 1 post, 

‘ Kam Goomar v. Ram Canto, (1877) L. R. 4. I. A. p. 23, 2 Calc., 283 ; Kuaaji w. 

Vinayak, (1899) 23 Bom., 478. 

• Buleman v. Shivram, (1888) 12 Bom., 71. 

» Lakshmi Sankar V. Raghumal, (1905) 20 Bom., 20. 

* Bharat Chuiider v. Kartiok Ghundor, (1883) 9 Calo., 810. 
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lift Where any period is fixed or granted bj the 
„ , ^ , Court for the doing of any act prescribed 

or allowed by this Code, the Court may, 
in its discretion, from time to time, enlarge such period, 
even though, the period (»rigina1iy fixed or granted may 
have expired. 


This and the following sections aie new to the Code of Civil 'Ptocediire, 
and are intended to enlarge the disci et ion of the Couits. The powers conferred 
lie piobably wiihin the iiibeient lurisdution of the Courts referred to in section 
151, which expressly saves that juiisdiciion and excludes he argument that these 
sections were intended to define 01 limit the inheient powets of the,Civil Courts. 


149 Where the whole or any part of any fee prescrib- 
ed for any document by the law for the 
ofcr.VficT '« relating to court-fees 

has not been paid, tlic com b may, in its 
discretion, at any stago, allow thd person, by whom such fee 
IS payable, to pay the whole or part, as the oabe may be, of 
such •court-fee , and upon such payment the document in 
respect of yvliich such fee ih payable, shall have the same 
force and efiect as if such fee had been paid in the first 
instance 


160 Save as otherwise provided, where the business 
. . of any Court is transfened to any othei 

laiHdu juaimss t,he Court to which the business 

IS so transferred shall have the samp powers and shall 
[U*rf«)rni the saim* ilutic'^ ns tlniM* i (‘spect i\ fdy conferred 
and imposed hy or under this tVide upon the Court from 
which the business was so transferred. 


16L Nothing in this Code shall be deemed to limit or 
-otherwise affect the inherent power of 
pi.wera“Sf Ouurt to make such orders as may be 

necessary for the ends of justice or to 
prevent abuse of the process of the Court 

*162. Clerical or arithmetical mistakes in judgments, 
AmendmAt of ,«.ig dec/ees OF Orders or errors arising there- 
incntM, dtoivoM t« m from any accidental slip or omission 
may at any time be corrected by the 
Court either of its own motion or on the application of any 
of the parties. 

Rules of the SuDreme Court Order 28. r. 1 1. 
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Apart from this section a Civil Court probably has inherent power to vary 
its own orders in order to carrsr out its own meaning, and to make clear and plain 
any doubtfully worded expressions,^ 

This section is taken from the English rule under which it has been decided 
that where a judgment as entered is manifestly contrary to the intentions of the 
ludge, it can be corrected, ‘ but where the order represents the actwil decision of 
the Court, it cannot be corYected because that decision based upon a misrep- 
resentation or mistake amounting to something more than an accidental slip.^ 

Af any Lapse of time cannot affect the powers of Court under 

this section. In Hatton v. Ifarris^^ an error was amended thirty nine years after 
its occurrence, but an application has been refused to vary the form of a charging 
order after judgment had been pronounced for administration of the debtors 
estate/ 

Practice^-- T ot the English practice, see, Ann. Frac. (1908) Vol. 1. p. 365 
Under this section no application is necessary and the Court may make an oroer 
of its own motion. 

163 - The Court may at any time, and on such terms as 
Genpnvi power to to oosts ur Otherwise as it may think fit, 
amend any defect or error in any procee- 
ding in a suit ; and all necessary amendments shall be made 
for the purpose of determining the real question or issue 
raised by or depending on such proceeding. ‘ 

Rules of the Supieme Court ; Order. 28. r. i2. 

Under the corresponding rule of the ^Supt erne Court amendments have been 
made in England in pleadings and applications of all kinds, interrogatoiies and 
answers theieto, petitions in matrimonial suits, summons, etc. etc. Ste Annual 
Piactice (i9C^) Vol 1, 366, 367. Such amendments have also been allowed in 
every kind of legal document in the Indian Courts, and the practice will no^ doubt 
be continued under the same principles as heretofore, the facts of each ca e being 
carefully considered in order to ascertain whether the amendment asked for can 
be granted without prejudice to parties other than the applicant, and wnethei it 
should be granted upon terms as to costs 01 otherwise. 


154 . Notliing in this Code shall affect any present 

Saving <rt priwiii right of appeal which shall have accrued 
right »{ nppeiii. to any party at its commencement. 


156 . The enactments mentioned in the Fourth Sohe- 
Amendment of oortniii dulo are hereby amended to the extent 
f-pecified in the fourth column thereof. 


166 . 


Repeals. 


The enactments mentioned in the Fifth Sche- 
dule are hereby repealed to the extent 
specified in the fourth column thereof, 


^ See Lawrie v. Lees, 7 App. Cano pp. 34, :)5, per Lord FenKanoe V U ileon and 
Garter, (1898) A. 0. 640. and see Order XX, r. H ptMt. 

* Moore v. Gill, 4 Times Rep. 78H. 

” Preston Banking Co. v. Ansup, (1896) 1 Gh. 141. 

« atton f'. Harris (18981 A. 0. 664. Hee Lord Marnaughten's judgment ; but 

not if third partiee have eoqoired rights under the order whiuh lighta would 
be affected by the amendment, see Cord HersoKell in the same case, 

■ Stewart v. Rhodes, (1900) X Ch. 880, 
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167' Notifications published, declarations and rules 
Continnwice of order, made, places appointed, agreements* filed, 
under repaniad enaet- scales prescribed, fortns framed, appoint* 
"*""**■ ments made and powers conferred under 

Act VIII of 1859 or under any Code of Civil Procedure or 
any Act amending the same or under any other enactment 
hereby repealed shall, so far as they are consistent with this 
Code, have the same force and effect as if they had been 
respectively published, made, appointed, filed, prescribed, 
framed and conferred under this Code and by the authority 
empowered thereby in such behalf. 

168. In every enactment or notification passed or issued 
before the commencement-of this Code in 
Civ^i^'proo^wo^'Vu'd which reference is made to or to any 
Dther repealed cniu>t- Chapter or section of Act VIII of 18.59 
or any Code of Civil, Pr»>cedure or 
any Act amending the same or any other enactment 
hereby repealed, .such reference shall, so far as may be prac- 
ticable, be taken to be made to this Code or to its corres- 
ponding Part, Order, section or rule. 

ActXIVof 1883, sect 3. 

Alterations in forms of procedure are letrospective in effect and apply to 
pending proceedings.^ 


1 AkramniMR v. Vallnim. (1894) 18 Bom.p 428 ; Oangwam v, Fufiwnohaiid, (1887) 
21 Bom,, 822. See, General ClauM Aet, Sedt 8. 




